
 
 

 

 

 
 

Passage of the 
 

Aquaculture and Fisheries 
(Scotland) Bill 2006 

 
 

SPPB 113 
 



 



Passage of the 

Aquaculture and Fisheries (Scotland) Bill 2006 

SP Bill 67 (Session 2), subsequently 2007 asp 12

SPPB 113 

EDINBURGH: APS GROUP SCOTLAND £70



For information in languages other than English or in alternative formats 
(for example Braille, large print, audio tape or various computer formats),  
please send your enquiry to Public Information, The Scottish Parliament,   

Edinburgh, EH991SP.   

You can also contact us by email sp.info@scottish.parliament.uk
We welcome written correspondence in any language  

© Parliamentary copyright.  Scottish Parliamentary Corporate Body 2012. 

Applications for reproduction should be made in writing to the Information Policy Team, Office of the 
Queen’s Printer for Scotland, Admail ADM4058, Edinburgh, EH1 1NG, or by email to:

licensing@oqps.gov.uk.

OQPS administers the copyright on behalf of the Scottish Parliamentary Corporate Body. 

Printed and published in Scotland on behalf of the Scottish Parliamentary Corporate Body by  
APS Group Scotland.     

ISBN 978-1-4061-8138-8 



Contents 
 

 Page

Foreword 
 

Introduction of the Bill 
Bill (As Introduced) (SP Bill 67)          1
Explanatory Notes (and other accompanying documents) (SP Bill 67-EN)        29
Policy Memorandum (SP Bill 67-PM) 60
Delegated Powers Memorandum (SP Bill 67-DPM) 78
 

Stage 1 
Stage 1 Report, Environment and Rural Development Committee 95
Extract from the Minutes, Finance Committee, 19 September 2006 516
Official Report, Finance Committee, 19 September 2006 517
Scottish Executive response to Stage 1 Report, 14 December 2006 522
Extract from the Minutes of the Parliament, 20 December 2006 526
Official Report, Meeting of the Parliament, 20 December 2006 527
 

Before Stage 2 
Correspondence from the Deputy Minister for Environment and Rural 
Development to the Environment and Rural Development Committee, 16 
January 2007 

543

 
Stage 2  

1st Marshalled List of Amendments for Stage 2 (SP Bill 67-ML1) 556
1st Groupings of Amendments for Stage 2 (SP Bill 67-G1) 563
Extract from the Minutes, Environment and Rural Development Committee, 
24 January 2007 

564

Official Report, Environment and Rural Development Committee, 24 
January 2007 

565

 
2nd  Marshalled List of Amendments for Stage 2 (SP Bill 67-ML2) 571
2nd Groupings of Amendments for Stage 2 (SP Bill 67-G2) 576
Extract from the Minutes, Environment and Rural Development Committee, 
31 January 2007  

577

Official Report, Environment and Rural Development Committee, 31 
January 2007 

578

 
Bill (As Amended at Stage 2) (SP Bill 67A) 587
Revised Explanatory Notes at Stage 2 (SP Bill 67A-EN) 619
Supplementary Financial Memorandum at Stage 2 (SP Bill 67A-FM) 638
Supplementary Delegated Powers Memorandum at Stage 2 (SP Bill 67A-
DPM) 

641

 



After Stage 2 
Report on Bill as amended at Stage 2, Subordinate Legislation Committee, 
1 March 2007 

649

Extract from the Minutes, Subordinate Legislation Committee, 20 February 
2007 

656

Official Report, Subordinate Legislation Committee, 20 February 2007 657
Extract from the Minutes, Subordinate Legislation Committee, 27 February 
2007 

667

Official Report, Subordinate Legislation Committee, 27 February 2007 668
 

Stage 3  
Marshalled List of Amendments selected for Stage 3 (SP Bill 67A-ML) 670
Groupings of Amendments for Stage 3 (SP Bill 67A-G) 674
Extract from the Minutes of the Parliament, 1 March 2007 676
Official Report, Meeting of the Parliament, 1 March 2007 677
 
Bill (As Passed) (SP Bill 67B) 707
 



Foreword 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”);

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 

the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 

All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.   

Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 

Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 

 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 



Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 

Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 

The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk).

The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 

Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 

The Finance Committee reported to the Environment and Rural Development 
Committee on the Bill at Stage 1. Its report is included in Annexe A of the Stage 1 
Report. However, the oral evidence taken by the Finance Committee was not 
included in that Report. Extracts from the Official Report relating to the oral evidence 
taken, and from the minutes of the relevant meeting, are, therefore, included in this 
volume.

The Subordinate Legislation Committee considered the Bill As Amended at Stage 2, 
and its Report and extracts from the Official Report and minutes of the relevant 
meetings are included in this volume. 

Further information provided by the Scottish Executive to the Environment and Rural 
Development Committee in advance of Stage 2 is also included in this volume. 

Forthcoming titles 

The next titles in this series will be: 

 SPPB 114: Christmas Day and New Year’s Day Trading (Scotland) Bill 2007 
 SPPB 115: Protection of Vulnerable Groups (Scotland) Bill 2007 
 SPPB 116: Schools (Health Promotion and Nutrition) (Scotland) Bill 2007 
 SPPB 117: Custodial Sentences and Weapons (Scotland) Bill 2007 
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Aquaculture and Fisheries (Scotland) Bill 1
Part 1—Fish farms and shellfish farms 

SP Bill 67 Session 2 (2006) 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 67-EN.  A Policy Memorandum is printed separately as SP Bill 67-PM. 

Aquaculture and Fisheries (Scotland) Bill
[AS INTRODUCED] 

An Act of the Scottish Parliament to make provision in relation to fish farms and shellfish farms; 
in relation to the parasite Gyrodactylus salaris; in relation to salmon and freshwater fisheries and 
sea fisheries; in relation to payments connected with aquaculture and fisheries; and for connected 
purposes. 

PART 15

FISH FARMS AND SHELLFISH FARMS

Information

1 Information about fish farms and shellfish farms 

(1) The Scottish Ministers may make an order if it appears to them necessary or expedient 
to do so for the purpose of obtaining information in relation to the prevention, control 10
and reduction of parasites— 

(a) on fish farms, 

(b) on shellfish farms. 

(2) An order under subsection (1) may require any person who carries on a business of fish 
farming or shellfish farming— 15

(a) to provide to the Scottish Ministers such information, in writing, as may be 
specified in the order in relation to the purpose mentioned in that subsection, 

(b) to compile such records as may be so specified in relation to that purpose, 

(c) to retain for such period (not exceeding 3 years) as may be so specified, any 
records compiled by virtue of paragraph (b). 20

(3) The Scottish Ministers may make an order if it appears to them necessary or expedient 
to do so for the purpose of obtaining information in relation to— 

(a) the containment of fish on fish farms, 

(b) the prevention of escape of fish from fish farms, 

(c) the recovery of escaped fish. 25

(4) An order under subsection (3) may require any person who carries on a business of fish 
farming— 
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2 Aquaculture and Fisheries (Scotland) Bill 
Part 1—Fish farms and shellfish farms 

(a) to provide to the Scottish Ministers such information, in writing, as may be 
specified in the order in relation to the purpose mentioned in that subsection, 

(b) to compile such records as may be so specified in relation to that purpose, 

(c) to retain for such period (not exceeding 3 years) as may be so specified, any 
records compiled by virtue of paragraph (b). 5

(5) An inspector may require the production of, and inspect and take copies of, any records 
which a person is required to retain by virtue of an order under this section. 

(6) Information provided, records compiled and records retained by virtue of an order under 
this section may be provided, compiled and retained electronically. 

2 Information: offences 10

(1) A person commits an offence who— 

(a) fails, without reasonable excuse, to comply with a requirement of an order under 
section 1, 

(b) in purported compliance with a requirement of an order under section 1 
knowingly provides any information or compiles a record which is false in a 15
material particular, 

(c) knowingly alters a record compiled in accordance with a requirement of an order 
under section 1 so that the record becomes false in a material particular. 

(2) A person who commits an offence under subsection (1) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale. 20

Parasites

3 Inspections: parasites 

(1) An inspector may carry out inspections of— 

(a) fish farms,  

(b) shellfish farms,  25

for the purposes mentioned in subsection (2). 

(2) The purposes are— 

(a) ascertaining the levels (if any) of parasites, 

(b) assessing the measures in place for the prevention, control and reduction of 
parasites.30

(3) In particular, an inspection under subsection (1) may include— 

(a) taking samples (including samples of or from fish and shellfish), 

(b) examining, and taking copies of, documents or records. 

(4) An inspector may arrange for the carrying out of such tests as the inspector considers 
necessary, using samples taken during an inspection under subsection (1), for the 35
purposes mentioned in subsection (2). 
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Part 1—Fish farms and shellfish farms 

4 Meaning of parasite in Part 1 

(1) In this Part, “parasite” means any of the following— 

(a) Caligus elongatus,

(b) Lepeophtheirus salmonis.

(2) The Scottish Ministers may by order modify the meaning of parasite in subsection (1). 5

Containment and escape: fish 

5 Inspections: containment and escape of fish 

(1) An inspector may carry out inspections of fish farms for any of the purposes mentioned 
in subsection (2). 

(2) The purposes are— 10

(a) ascertaining the risk of escape of fish from the fish farm, 

(b) ascertaining whether fish have escaped from the fish farm, 

(c) assessing the measures in place for— 

(i) the containment of fish on the fish farm, 

(ii) the prevention of escape of fish from the fish farm, 15

(iii) the recovery of escaped fish. 

(3) In particular, an inspection under subsection (1) may include— 

(a) taking samples (including samples of equipment),  

(b) examining, and taking copies of, documents or records. 

(4) An inspector may arrange for the carrying out of such tests as the inspector considers 20
necessary, using samples taken during an inspection under subsection (1), for any of the 
purposes mentioned in subsection (2). 

Enforcement 

6 Enforcement notices 

(1) Where the Scottish Ministers are satisfied that a person who carries on a business of  25
fish farming does not have satisfactory measures in place for any of the purposes 
mentioned in subsection (2) in respect of the fish farm, the Scottish Ministers may serve 
a notice (“an enforcement notice”) on the person. 

(2) The purposes are— 

(a) the prevention, control and reduction of parasites,30

(b) the containment of fish, 

(c) the prevention of escape of fish, 

(d) the recovery of escaped fish. 

(3) Where the Scottish Ministers are satisfied that a person who carries on a business of 
shellfish farming does not have satisfactory measures in place for the purpose of the 35
prevention, control and reduction of parasites in respect of the shellfish farm, the 
Scottish Ministers may serve a notice (“an enforcement notice”) on the person. 

5



4 Aquaculture and Fisheries (Scotland) Bill 
Part 1—Fish farms and shellfish farms 

(4) An enforcement notice served under subsection (1) may require— 

(a) the execution of such works, 

(b) the taking of such other steps, 

as the Scottish Ministers consider necessary for any of the purposes mentioned in 
subsection (2). 5

(5) An enforcement notice served under subsection (3) may require— 

(a) the execution of such works, 

(b) the taking of such other steps, 

as the Scottish Ministers consider necessary for the purpose mentioned in that 
subsection.10

(6) An enforcement notice must specify the date by which the requirements of the notice, or 
any particular requirements of it, are to be fulfilled. 

(7) A person commits an offence if, without reasonable excuse, the person contravenes an 
enforcement notice. 

(8) A person who commits an offence under subsection (7) is liable on summary conviction 15
to a fine not exceeding level 4 on the standard scale. 

(9) Where the Scottish Ministers are satisfied that an enforcement notice is contravened in 
respect of the prevention, control and reduction of parasites, they may (whether or not 
proceedings have been taken for an offence under subsection (7)) authorise an inspector 
to take any action they consider necessary in fulfilment of the requirements of the notice 20
in that regard. 

(10) Any expenses reasonably incurred by an inspector in taking action authorised under 
subsection (9)  may be recovered by the Scottish Ministers from the person on whom the 
enforcement notice was served. 

(11) The Scottish Ministers may publicise the serving of an enforcement notice; and may do 25
so to such extent, in such manner and in such form as they think fit. 

Code of practice 

7 Code of practice 

(1) The Scottish Ministers may by order approve, whether in whole or in part, any code of 
practice issued (whether by them or by another person) for any of the purposes of— 30

(a) giving practical guidance to persons who carry on a business of— 

(i) fish farming, 

(ii) shellfish farming,   

(b) promoting what appear to the Scottish Ministers to be desirable practices by such 
persons,35

with respect to any of the matters mentioned in subsection (2). 

(2) The matters are— 

(a) the prevention, control and reduction of parasites on— 

(i) fish farms, 
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Aquaculture and Fisheries (Scotland) Bill 5
Part 1—Fish farms and shellfish farms 

(ii) shellfish farms, 

(b) the containment of fish on fish farms, 

(c) the prevention of escape of fish from fish farms, 

(d) the recovery of escaped fish. 

(3) The Scottish Ministers may at any time by order approve a modification of an approved 5
code or withdraw approval of such a code or modification. 

(4) Before making an order under this section the Scottish Ministers must consult such 
persons as they consider appropriate. 

8 Monitoring and enforcement: code of practice 

(1) The Scottish Ministers are to monitor compliance with any approved code. 10

(2)  Where the Scottish Ministers are satisfied that a person who carries on a business of— 

(a) fish farming, 

(b) shellfish farming, 

is not complying with an approved code in a material regard, the Scottish Ministers may 
serve a notice on that person. 15

(3) Where it appears to the Scottish Ministers that a person who carries on a business of— 

(a) fish farming, 

(b) shellfish farming, 

is likely not to comply with an approved code in a material regard, the Scottish 
Ministers may serve a notice on the person. 20

(4) A notice served by virtue of subsection (2) or (3) may require— 

(a) the execution of such works, 

(b) the taking of such other steps, 

as the Scottish Ministers consider necessary for securing compliance with the approved 
code in any particular respect. 25

(5) Subsections (6) to (11) of section 6 apply to a notice served by virtue of subsection (2) 
or (3) as they apply to an enforcement notice. 

Powers of inspectors and offences 

9 Powers of inspectors: entry 

(1) An inspector may enter any fish farm or shellfish farm for the purposes of— 30

(a) ascertaining whether any power conferred by or under this Part should be 
exercised,

(b) doing anything in pursuance of the exercise of that power. 

(2) An inspector acting under subsection (1) must, if required, produce evidence of the 
inspector’s authority. 35

(3) Any power of entry conferred on an inspector by or under this Part must be exercised at 
a reasonable hour unless the inspector considers the case is one of urgency. 

7
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10 Entry: supplementary 

(1) This section applies to any inspector exercising any power of entry conferred on an 
inspector by or under this Part. 

(2) The inspector may take with the inspector— 

(a) such other persons, 5

(b) such equipment and vehicles, 

as the inspector considers necessary. 

(3) The inspector may require any person on a fish farm or shellfish farm who falls within 
subsection (4) to give the inspector such assistance as the inspector may reasonably 
require.10

(4) The following persons fall within this subsection— 

(a) the person who carries on the business of fish farming or shellfish farming, 

(b) any other person appearing to the inspector to be under the direction or control of 
that person, 

(c) any other person appearing to the inspector to be concerned with the operation of 15
the farm. 

11 Offences: general 

(1) A person commits an offence who— 

(a) fails, without reasonable excuse, to comply with a requirement imposed by an 
inspector by virtue of this Part, 20

(b) obstructs an inspector in the exercise of the inspector’s powers under this Part. 

(2) A person who commits an offence under subsection (1) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale. 

Interpretation of Part 1 

12 Interpretation: Part 125

In this Part, unless the context otherwise requires— 

 “approved code” means a code of practice approved, for the time being, by an 
order under section 7; and includes any part or modification of a code of practice 
so approved; 

“fish” does not include shellfish but otherwise means fish of any kind; 30

“fish farming” means the keeping of live fish with a view to their sale or to their 
transfer to other waters; but only where such activity is registered as a business by 
virtue of section 7(2) or (3) of the 1983 Act; 

“fish farm” means any place used for the purposes of fish farming; 

“inspector” means a person authorised by the Scottish Ministers to act as an 35
inspector under this Act, either generally or for the particular purpose in question; 

“parasite” has the meaning given by section 4(1); 

8
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“shellfish” includes crustaceans and molluscs of any kind, and includes any brood, 
ware, half-ware, spat or spawn of shellfish; 

“shellfish farming” means the cultivation or propagation of shellfish with a view 
to their sale or their transfer to other waters or land; but only where such activity 
is registered as a business by virtue of section 7(4) of the 1983 Act; 5

“shellfish farm” means any place used for the purposes of shellfish farming.  

PART 2

GYRODACTYLUS SALARIS: CONTAINMENT AND TREATMENT

Order under section 2 of the 1937 Act: additional powers 

13 Order under section 2 of the 1937 Act: additional powers 10

After section 2 of the 1937 Act (power to designate areas), insert— 

“2ZA Gyrodactylus salaris: additional powers when designating area under 
section 2

 An order by the Scottish Ministers under section 2 designating an area (“the 
designated area”) may, where they suspect that the waters are or may become 15
infected waters by reason of the presence of the parasite Gyrodactylus 
salaris—

(a) prohibit the taking into or out of the designated area, by any person who 
is not an inspector or other person exercising functions by arrangement 
with the Scottish Ministers in relation to this Act, of— 20

(i) any vehicle (or any vehicle of such description as may be specified 
in the order); 

(ii) such equipment, material or substance (not falling within section 
2(2)(a)) as may be so specified, 

 unless the vehicle, equipment, material or substance concerned, 25
immediately before the taking in or as the case may be out, has been 
subjected to such process of disinfection as may be so specified; 

(b) prohibit or regulate the taking into or out of the designated area of dead 
fish;

(c) regulate entry to or exit from the designated area.”. 30

Preliminary designation of area by order 

14 Preliminary designation of area by order 

After section 2ZA of the 1937 Act (as inserted by section 13 above), insert— 

“2ZB Preliminary designation of area: Gyrodactylus salaris
(1) If at any time the Scottish Ministers have reasonable grounds for suspecting 35

that any of the inland waters of the United Kingdom or the marine waters 
adjacent to the United Kingdom are infected waters by reason of the presence 
of the parasite Gyrodactylus salaris, they may by order made by statutory 
instrument designate such part (or all) of— 

9



8 Aquaculture and Fisheries (Scotland) Bill 
Part 2—Gyrodactylus salaris: containment and treatment 

(a) the inland waters of Scotland; 

(b) the marine waters adjacent to Scotland, 

 as they consider appropriate. 

(2) An order under subsection (1) may also— 

(a) prohibit or regulate the taking into or out of the area designated in the 5
order of such of the following (or of such description of them) as may be 
specified in the order— 

(i) live fish; 

(ii) live eggs of fish; 

(iii) foodstuff for fish; 10

(b) regulate the movement within the area of such of those things (or of such 
description of them) as may be specified in the order, 

 until the expiry of the period of 30 days beginning with the day the order is 
made. 

(3) Where an order under subsection (1) (a “first order”) is made, and the Scottish 15
Ministers consider it appropriate to do so, they may by order made by statutory 
instrument before the expiry of the period of 30 days specified in the first order 
extend the period to 60 days; and if they do so, any provision in the first order 
which does any of the matters referred to in paragraph (a) or (b) of subsection 
(2) applies until the expiry of the period of 60 days beginning with the day the 20
first order was made. 

(4) A statutory instrument containing an order under subsection (1) or (3) is to be 
laid before the Scottish Parliament after it is made. 

(5) Any person who intentionally contravenes any provision of an order under 
subsection (1) or (3) is guilty of an offence. 25

(6) In subsection (1)— 

 “inland waters” means waters which do not form part of the sea or of any 
creek, bay or estuary or of any river as far as the tide flows; 

 “marine waters adjacent to the United Kingdom” means waters (other 
than inland waters) within the seaward limits of the territorial sea 30
adjacent to the United Kingdom; 

 “marine waters adjacent to Scotland” means so much of the marine 
waters adjacent to the United Kingdom as are adjacent to Scotland.”. 

Containment and treatment: additional powers 

15 Construction of barriers to movement of fish, treatment of waters with chemical 35
agents etc. 

After section 5 of the 1937 Act (duty to examine waters on demand of fishery board or 
occupier) insert— 

10



Aquaculture and Fisheries (Scotland) Bill 9
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“5A Gyrodactylus salaris: construction of barriers to movement of fish

(1) The Scottish Ministers may arrange for the construction of barriers to the 
movement of fish in any inland waters in Scotland where they consider it 
appropriate to do so for either or both of the following purposes— 

(a) to prevent the spread of the parasite Gyrodactylus salaris;5

(b) to facilitate treatment with chemical agents with a view to eradicating the 
parasite from the waters concerned. 

(2) Where the Scottish Ministers arrange for the construction of a barrier in 
pursuance of subsection (1), they may arrange for the— 

(a) maintenance; 10

(b) dismantling, 

 of the barrier. 

(3) If the Scottish Ministers are satisfied that it is appropriate to do so for the 
purpose of enabling them to exercise their power under subsection (1), they 
may purchase land in Scotland compulsorily. 15

(4) In subsection (1), “inland waters” has the same meaning as in section 2ZB(6). 

5B Gyrodactylus salaris: treatment of waters with chemical agents 

(1) The Scottish Ministers may, where they consider it appropriate to do so, 
arrange for the treatment with chemical agents of any waters mentioned in 
subsection (2) with a view to eradicating the parasite Gyrodactylus salaris.20

(2) The waters are any waters in an area designated by order under section 2 by 
virtue of the Scottish Ministers suspecting that they are or may become 
infected waters by reason of the presence of the parasite Gyrodactylus 
salaris.”.

16 Further powers by regulations under section 31(1) of the 2003 Act25

In section 31(1) of the 2003 Act (salmon fishing: general regulations), after paragraph 
(f), insert “; 

(g) the closure or alteration of any means for the passage of salmon through, 
round or over dams, lades or water wheels”. 

17 Clearance of certain fish farms 30

After section 5B of the 1937 Act (as inserted by section 15 above), insert— 

“5C Clearance of certain fish farms

(1) The Scottish Ministers may, where they consider it appropriate to do so, by 
notice in writing served on any person who carries on a business of fish 
farming in any inland or marine waters mentioned in subsection (2), impose 35
any of the requirements mentioned in subsection (3). 

(2) The waters are any inland or marine waters in an area designated by order 
under section 2 by virtue of the Scottish Ministers suspecting that they are or 
may become infected waters by reason of the presence of the parasite 
Gyrodactylus salaris.40
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(3) The requirements referred to in subsection (1) are— 

(a) the withdrawal of all fish from the waters of the farm; 

(b) the draining, cleaning and disinfection of all pools and cages in the farm; 

(c) the destruction of all— 

(i) dead fish; 5

(ii) live fish withdrawn from the farm which show clinical signs of the 
disease known as gyrodactylosis caused by the parasite 
Gyrodactylus salaris;

(iii) live fish withdrawn from the farm which show signs of the 
presence of the parasite; 10

(d) the cleaning and disinfection or destruction of equipment, material or 
substances liable to be contaminated with the parasite; 

(e) that the repopulation of the farm may take place only when the Scottish 
Ministers authorise it by notice in writing served on the person carrying 
on the business of the farm. 15

(4) Any person who intentionally contravenes any requirement of a notice served 
on the person under subsection (1) is guilty of an offence. 

5D Failure to comply with requirements of notice under section 5C(1): 
inspector’s powers

(1) If any person on whom notice under section 5C(1) is served fails to comply 20
with any requirement of the notice, without prejudice to any proceedings in 
relation to such failure, an inspector may enter on the fish farm to which the 
notice relates and take or arrange the taking of such steps as appear to the 
inspector to be necessary to— 

(a) ensure compliance with the requirement; 25

(b) remedy the consequences of a failure to comply. 

(2) An inspector acting under subsection (1) must, if required, produce evidence of 
the inspector’s authority. 

(3) All reasonable costs of the exercise of an inspector’s powers under subsection 
(1) are recoverable by the Scottish Ministers from the person on whom the 30
notice under section 5C(1) was served.”. 

18 Gyrodactylus salaris: Scottish Ministers’ powers to take other measures

After section 5D of the 1937 Act (as inserted by section 17 above), insert— 

“5E Gyrodactylus salaris: Scottish Ministers’ powers to take other measures 

(1) The Scottish Ministers may take such other measures as they consider 35
appropriate for the purpose of eradicating or preventing or limiting the spread 
of the parasite Gyrodactylus salaris in— 

(a) inland waters in Scotland; 

(b) marine waters adjacent to Scotland. 
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(2) In subsection (1), “inland waters” and “marine waters adjacent to Scotland” 
have the same meanings as in section 2ZB(6).”. 

19 Gyrodactylus salaris: Scottish Ministers’ power to make payments

After section 5E of the 1937 Act (as inserted by section 18 above), insert— 

“5F Gyrodactylus salaris: Scottish Ministers’ power to make payments 5

(1) The Scottish Ministers may, in accordance with a scheme made by them by 
order, make payments in respect of such matters, as may be specified by them 
by order, in connection with the exercise of their powers under section 2ZA, 
2ZB, 5A, 5B, 5C or 5E. 

(2) But payments under subsection (1) may not be made in relation to fish 10
destroyed in pursuance of the exercise of those powers. 

(3) An order under subsection (1) may, in particular, include provision— 

(a) regulating applications for, and the method of payment of, any amount 
payable by virtue of this section; 

(b) as to the amount payable and the basis on which those amounts are 15
ascertained;

(c)  as to conditions that must be met for payments to be made; 

(d) as to circumstances where payments may not be made. 

(4) An order under subsection (1) may make different provision for different 
purposes. 20

(5) An order under subsection (1) shall be made by statutory instrument, and no 
order shall be made unless a draft of the order has been laid before, and 
approved by resolution of, the Scottish Parliament.”. 

PART 3

FISHERIES25

Salmon and freshwater fisheries 

20 Use of gaff, tailer or landing net 

(1) In section 3 of the 2003 Act (use of gaff, tailer or landing net)— 

(a) for “gaff, tailer or” substitute “knotless non-metallic”, 

(b) after “net” insert “(that is, a net the mesh of which is knotless and made of non-30
metallic material)”. 

(2) The title to section 3 of the 2003 Act becomes “Use of landing nets”.

21 Rod and line 

(1) After section 3 of the 2003 Act insert— 
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“3A Fishing by rod and line 

(1) For the purposes of this Act, a person shall be treated as fishing for or taking 
fish by rod and line in the circumstances set out in subsection (2), (3) or (4) 
only if the condition specified in the relevant subsection is met. 

(2) Where a person— 5

(a) is fishing for or taking salmonids, and 

(b) is not doing so from a boat,  

 the condition is that the person uses a single rod and line and that the rod is 
being held by the person. 

(3) Where a person— 10

(a) is fishing for or taking freshwater fish other than salmonids, and 

(b) is not doing so from a boat,  

 the condition is that the person uses no more than 4 rods for that purpose at any 
one time. 

(4) Where a person— 15

(a) is fishing for or taking fish, and 

(b) is doing so from a boat;  

 the condition is that no more than 4 rods are used on the boat for that purpose 
at any one time. 

(5) In this section, “salmonids” means all fish of the family Salmonidae.”. 20

(2) In section 4 of the 2003 Act (meaning of “rod and line”)— 

(a) in subsection (1)— 

(i) the word “single” is repealed, 

(ii) for the words “pointing, or by striking or dragging for fish” substitute “foul 
hooking”,25

(b) after subsection (2), insert— 

“(3) In subsection (1)— 

 “foul hooking” means pointing, or any other method of hooking or 
attempting to hook a fish other than by inducing the fish to take the hook 
in its mouth by reason of the bait or lure; 30

 “set line” means a fishing line left unattended in water and having 
attached to it one or more lures or baited hooks.”. 

22 Prohibition against using pike gags and certain keepnets 

After section 5 of the 2003 Act, insert— 

“5A Prohibition against using pike gags and certain keepnets 35

(1) Any person who uses a pike gag in relation to the fishing for or taking of fish 
shall be guilty of an offence, and liable on summary conviction to a fine not 
exceeding level 3 on the standard scale. 

(2) Any person who uses— 
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(a) a knotted keepnet (that is, a keepnet the mesh of which is knotted), 

(b) a metallic keepnet, (that is, a keepnet the mesh of which is made of 
metallic material),  

 in relation to the fishing for or taking of fish shall be guilty of an offence, and 
liable on summary conviction to a fine not exceeding level 3 on the standard 5
scale.

(3) Without prejudice to section 294 (attempts to commit crime) of, and paragraph 
10 of Schedule 3 to, the Criminal Procedure (Scotland) Act 1995, any person 
who attempts to commit or who does any act preparatory to the commission of 
the offence mentioned in subsection (1) or (2) above shall be guilty of an 10
offence, and liable to the same punishment as if that person had committed the 
offence mentioned. 

(4) In subsection (1), “pike gag” means a device used for the purpose of keeping 
the jaws of a fish open by inserting it into the mouth of the fish.”. 

23 Close times for freshwater fish 15

After section 17 of the 2003 Act (annual close time for trout), insert— 

“Close times for freshwater fish 

17A Weekly close time for freshwater fish 

(1) The Scottish Ministers may by order, after consulting such persons as they 
consider appropriate, specify a weekly close time for freshwater fish. 20

(2) An order under subsection (1) may make different provision for different 
species of freshwater fish. 

(3) During a weekly close time specified by virtue of subsection (1), no person 
shall fish for or take such freshwater fish as are so specified in relation to that 
close time. 25

(4) Any person who contravenes an order made under this section shall be guilty 
of an offence, and liable on summary conviction to a fine not exceeding level 3 
on the standard scale. 

(5) A person who commits an offence under this section may be convicted on the 
evidence of one witness. 30

(6) An order under subsection (1) may specify that the effect of the order is 
applicable only to a particular part or area of Scotland. 

17B Annual close time for freshwater fish other than trout 

(1) The Scottish Ministers may by order, after consulting such persons as they 
consider appropriate, specify an annual close time for freshwater fish other 35
than trout. 

(2) An order under subsection (1) may make different provision for different 
species of freshwater fish. 

(3) Subject to subsections (4) and (5) below, any person who, during the annual 
close time specified by virtue of subsection (1) in relation to a species of fish— 40

(a) fishes for or takes such fish in any inland waters; or  

15
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(b) is in possession of such fish, 

 shall be guilty of an offence, and liable on summary conviction to a fine not 
exceeding level 3 on the standard scale. 

(4) It shall not be an offence under this section for the owner or occupier of any 
water where fish in relation to which an annual close time is specified by virtue 5
of subsection (1) are kept in captivity or artificially reared or fed, or any person 
employed by such a person, to take such fish from such water during the 
annual close time— 

(a) for scientific or breeding purposes; 

(b) for the purpose of removing them or having them removed, alive, to 10
other waters. 

(5) It shall not be an offence under this section for a person to whom fish are 
consigned, whether by sale or otherwise, for the purpose mentioned in 
subsection (4)(b) above, to be in possession of such fish. 

(6) A person who commits an offence under this section may be convicted on the 15
evidence of one witness. 

(7) An order under subsection (1) may specify that the effect of the order is 
applicable only to a particular part or area of Scotland.”. 

24 Exemption from certain offences 

(1) In section 28(2)(a) of the 2003 Act (exemption from certain offences in respect of acts 20
done for scientific and other purposes: fish other than salmon), after “17” insert “, 17A, 
17B”.

(2) In section 30 of that Act (exemptions in relation to fish farming)— 

(a) in subsection (1)— 

(i) after “(c),” insert “6, 8,”, 25

(ii) for “and 22(1)” substitute “, 22(1) and 23”, 

(b) in subsection (5), after “17(2)(b),” insert “17B(3)(b),”. 

25 Freshwater fish conservation regulations 

(1) After section 51 of the 2003 Act (financial contributions towards organisations 
developing freshwater fisheries), insert— 30

“Conservation measures 

51A Freshwater fish conservation regulations 

(1) The Scottish Ministers may make regulations under this section if they 
consider that it is necessary or expedient to do so for the conservation of 
freshwater fish. 35

(2) Regulations under this section shall not be taken to be for something other than 
the conservation of freshwater fish by reason only that they also have effect in 
relation to the management of freshwater fisheries for exploitation. 

16



Aquaculture and Fisheries (Scotland) Bill 15
Part 3—Fisheries 

(3) In considering whether or not it is necessary or expedient to make regulations 
under this section the Scottish Ministers shall have regard to any 
representations made to them by any person having an interest in fishing for or 
taking freshwater fish, or in the environment. 

(4) Regulations under this section— 5

(a) may be made in relation only to freshwater fisheries; 

(b) may make different provision for different species of freshwater fish. 

(5) Without prejudice to the generality of the power conferred by this section, 
regulations under this section may prohibit the use of specified baits and lures 
for the purposes of the definition of “rod and line” in section 4(1) of this Act in 10
the case of fishing for freshwater fish. 

(6) Regulations under this section which prohibit the use of specified baits and 
lures for the purposes mentioned in subsection (5) shall specify, subject to such 
exceptions as may be so specified— 

(a) baits and lures or classes of baits or lures, the use of which is prohibited; 15

(b) times when the regulations apply; 

(c)  areas to which the regulations apply. 

(7) Regulations under this section may— 

(a) confer upon constables and water bailiffs such powers of enforcement, 
additional to those otherwise available under this Act, as the Scottish 20
Ministers consider necessary or expedient for the purposes of the 
regulations;

(b) make provision generally in relation to any river, or in relation to any 
time or season; 

(c) make different provision for different parts of a river, or for different 25
cases or classes of case. 

(8) Any person who— 

(a) acts in contravention of; or 

(b) fails to take any action required of that person by, or to comply with any 
requirement imposed on that person by, 30

 regulations made under this section shall be guilty of an offence, and liable on 
summary conviction to a fine not exceeding level 4 on the standard scale. 

(9) A person who commits an offence under this section may be convicted on the 
evidence of one witness. 

(10) Paragraphs 9A and 11 to 15 of schedule 1 to this Act shall have effect in 35
relation to the making of regulations under this section.”. 

(2) In section 4(1) of the 2003 Act (meaning of “rod and line”), at the end add “or, in 
relation to fishing for freshwater fish, under section 51A of this Act”. 

Sea fisheries 

26 Enforcement of Community obligations 40

In section 30(1) of the Fisheries Act 1981 (c. 29) (enforcement of Community rules)— 
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(a) after “restrictions”, where it first appears, insert “, and enforceable Community 
obligations,”,

(b) in paragraph (a), after “restriction” insert “or obligation”, 

(c) in paragraph (c), after “restrictions” insert “and obligations”. 

PART 45

MISCELLANEOUS

27 Unauthorised introduction of fish into certain marine waters 

After section 2B of the 1937 Act (designated areas: authority to remove fish), insert— 

“2C Unauthorised introduction of fish into certain marine waters 

(1) With a view to preventing any marine waters adjacent to Scotland from 10
becoming infected waters, the Scottish Ministers may by order made by 
statutory instrument specify such parts of those waters as they consider 
appropriate.

(2) An area specified under subsection (1) is a “specified area” for the purposes of 
this section. 15

(3) A person is guilty of an offence who, without the prior written consent of the 
Scottish Ministers, intentionally introduces into waters within a specified area 
live fish which— 

(a) are of such species as may be specified by the Scottish Ministers by 
order;20

(b) are from waters which are not part of that specified area; and 

(c) have at any time been in salt water which forms part of— 

(i) such inland waters of the United Kingdom as may be designated 
by the Scottish Ministers by order; or 

(ii) such marine waters adjacent to the United Kingdom as may be so 25
designated.

(4) The Scottish Ministers may make regulations in relation to the obtaining of the 
consent mentioned in subsection (3) and in particular may include provision— 

(a) regulating the form of the application for such consent; 

(b) specifying the information to be provided and any assessment to be 30
undertaken as part of an application; 

(c) specifying the time by which an application must be made before the 
proposed introduction of the fish. 

(5) Regulations under subsection (4) may make different provision for different 
purposes. 35

(6) The power conferred by— 

(a) subsection (1) or (3)(a) or (c)(i) or (ii) to make an order; 

(b) subsection (4) to make regulations, 
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 must be exercised by statutory instrument; and a statutory instrument 
containing any such order or regulations is subject to annulment in pursuance 
of a resolution of the Scottish Parliament. 

(7) In subsection (1), “marine waters adjacent to Scotland” has the same meaning 
as in section 2ZB(6).”. 5

28 Unauthorised introduction of fish into inland waters 

(1) Section 24 of the 2003 Act is repealed. 

(2) After section 33 of that Act (salmon fishing: regulations as to baits and lures), insert— 

 “Unauthorised introduction of fish into inland waters 

33A Unauthorised introduction of fish into inland waters 10

(1) A person shall be guilty of an offence if the person intentionally introduces any 
live fish or live spawn of any fish into inland waters. 

(2) A person shall be guilty of an offence if the person possesses any live fish or 
live spawn of any fish with the intention of introducing it into inland waters. 

(3) A person shall not be guilty of an offence under this section if— 15

(a) the inland waters concerned constitute or are included in a fish farm, or 

(b) the appropriate authority have previously consented in writing. 

(4) Where— 

(a) the fish concerned are salmon or the spawn concerned are salmon spawn, 
and20

(b) the inland waters concerned are in a salmon fishery district for which 
there is a district salmon fishery board,  

 the district salmon fishery board are the appropriate authority. 

 In any other case the Scottish Ministers are the appropriate authority. 

(5) Any person guilty of an offence under this section shall be liable on summary 25
conviction to a fine not exceeding level 3 on the standard scale. 

(6) A person who commits an offence under this section may be convicted on the 
evidence of one witness.”. 

29 Payments in respect of fish destroyed 

(1) The Scottish Ministers may, in accordance with a scheme made by them by order, make 30
payments in respect of any fish destroyed in pursuance of the exercise of such powers of 
the Scottish Ministers under or by virtue of such enactments as may be specified by 
them by order. 

(2) An order under subsection (1) may, in particular, include provision— 

(a) regulating applications for, and the method of payment of, any amount payable by 35
virtue of this section, 

(b) as to the amount payable and the basis on which those amounts are ascertained, 

(c) as to conditions that must be met for payments to be made, 

(d) as to circumstances where payments may not be made. 
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(3) In subsection (1), “fish” has the same meaning as in Part 1. 

30 Payments for certain purposes 

(1) The Scottish Ministers may make payments of such amount and subject to such 
conditions as they may determine to any person or group of persons for any of the 
purposes mentioned in subsection (2) in relation to any of the matters mentioned in 5
subsection (3). 

(2) The purposes are— 

(a) development,  

(b) promotion, 

(c) organisation,10

(d) research.

(3) The matters are— 

(a) fish farming, 

(b) shellfish farming, 

(c) other aspects of aquaculture, 15

(d) sea fisheries, 

(e) the sea fish industry, 

(f) salmon fisheries, 

(g) freshwater fisheries. 

(4) A payment under this section may be limited so as to be made in connection to a 20
specified part or area of Scotland. 

(5) For the purposes of this section, a person is regarded as engaged in the sea fish industry 
if the person carries on or is employed in the business of catching, processing, 
transporting or selling sea fish or sea fish products. 

(6) In this section— 25

“fish farming” has the same meaning as in Part 1, except that such activity need 
not be so registered as a business; 

“migratory trout” means any species of trout which migrates to and from the sea; 

“salmon” includes any fish of the salmon species; 

 “sea fish” means fish of any kind found in the sea, including shellfish but not 30
salmon or migratory trout; 

 “shellfish” has the same meaning as in Part 1; 

“shellfish farming” has the same meaning as in Part 1, except that such activity 
need not be so registered as a business.  

31 Information about fish farming and shellfish farming: economic, social and 35
environmental aspects 

(1) The Scottish Ministers may make an order under this section for the purpose of 
obtaining information in relation to the economic, social and environmental aspects of— 
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(a) fish farming, 

(b) shellfish farming. 

(2) An order under this section may require any person who carries on a business of fish 
farming or shellfish farming— 

(a) to provide to the Scottish Ministers such information, in writing, as may be 5
specified in the order in relation to the purpose mentioned in subsection (1), 

(b) to compile such records as may be so specified in relation to that purpose, 

(c) to retain for such period (not exceeding 3 years) as may be so specified, any 
records compiled by virtue of paragraph (b). 

(3) An inspector may require the production of, and inspect and take copies of, any records 10
which a person is required to retain by virtue of an order made under this section. 

(4) Information provided, records compiled and records retained under this section may be 
provided, compiled and retained electronically. 

(5) A person commits an offence who— 

(a) fails, without reasonable excuse, to comply with a requirement of an order under 15
this section, 

(b) in purported compliance with a requirement of an order under this section 
knowingly provides any information or compiles a record which is false in a 
material particular, 

(c) knowingly alters a record compiled in accordance with a requirement of an order 20
under this section so that the record becomes false in a material particular. 

(6) A person who commits an offence under subsection (5) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale. 

(7) In this section, “fish farming”, “inspector” and “shellfish farming” have the same 
meanings as in Part 1. 25

PART 5

GENERAL

32 Crown application 

(1) This Act binds the Crown. 

(2) No contravention by the Crown of any provision made by or under this Act makes the 30
Crown criminally liable; but the provisions of this Act and any provisions made under it 
apply to persons in the service of the Crown as they apply to other persons. 

(3) The Court of Session may, on the application of the Lord Advocate, declare unlawful 
any act or omission of the Crown which constitutes a contravention of any provision 
made by or under this Act. 35

33 Offences by bodies corporate etc.

(1) Where an offence under this Act committed— 

(a) by a body corporate, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who— 
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(i) is a director, manager or secretary of the body corporate, or 

(ii) purports to act in any such capacity, 

(b) by a Scottish partnership, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who— 

(i) is a partner, or 5

(ii) purports to act in that capacity, 

(c) by an unincorporated association other than a Scottish partnership, is committed 
with the consent or connivance of, or is attributable to any neglect on the part of, a 
person who— 

(i) is concerned in the management or control of the association, or 10

(ii) purports to act in the capacity of a person so concerned, 

the individual (as well as the body corporate, Scottish partnership or, as the case may be, 
unincorporated association) commits the offence and is liable to be proceeded against 
and punished accordingly. 

(2) Where the affairs of a body corporate are managed by its members, subsection (1) 15
applies in relation to the acts and defaults of a member in connection with the member’s 
functions of management as if the member were a director of the body corporate. 

34 Minor and consequential amendments 

The schedule to this Act, which contains minor amendments and amendments 
consequential on this Act, has effect.20

35 Ancillary provision

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes, or in consequence, of this Act. 

(2) An order under this section may modify any enactment, instrument or document. 25

36 Orders

(1) Any power conferred by this Act on the Scottish Ministers to make an order— 

(a) must be exercised by statutory instrument, 

(b) may be exercised so as to make different provision for different purposes. 

(2) A statutory instrument containing an order made under this Act (except an order under 30
section 38(2)) is, subject to subsection (3), subject to annulment in pursuance of a 
resolution of the Parliament. 

(3) A statutory instrument containing an order under— 

(a) section 29(1), 

(b) section 35 containing provisions which add to, replace or omit any part of the text 35
of an Act, 

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Parliament. 
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37 Interpretation: general 

In this Act— 

“the 1937 Act” means the Diseases of Fish Act 1937 (c. 33);  

“the 1983 Act” means the Diseases of Fish Act 1983 (c. 30); 

“the 2003 Act” means the Salmon and Freshwater Fisheries (Consolidation) 5
(Scotland) Act 2003 (asp 15). 

38 Short title and commencement

(1) This Act may be cited as the Aquaculture and Fisheries (Scotland) Act 2006. 

(2) The provisions of this Act, except this section and sections 12 and 35 to 37, come into 
force on such day as the Scottish Ministers may by order appoint. 10

(3) Different days may be appointed under subsection (2) for different  purposes. 
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SCHEDULE 
(introduced by section 34)

MINOR AND CONSEQUENTIAL AMENDMENTS

Diseases of Fish Act 1937 (c. 33) 

1 In the 1937 Act— 5

(a) in section 6— 

(i) in subsection (2), after paragraph (ab) insert— 

“(ac) to inspect any land in Scotland for the purpose of— 

(i) assessing whether any disinfection process specified in an order 
under section 2 by virtue of section 2ZA(a) is being complied 10
with;

(ii) the exercise by the Scottish Ministers of any of their powers under 
section 5A or 5B;”, 

(ii) after that subsection insert— 

“(2A) Any inspector authorised by the Scottish Ministers to act as such may, for the 15
purpose of exercising any powers or performing any duties under this Act, be 
accompanied by such persons as he may authorise in writing for the purpose, 
and the inspector and any such person may for that purpose take onto any fish 
farm or any land concerned such vehicles or equipment as the inspector 
considers appropriate and inspect and take copies of such documents or records 20
as he considers appropriate. 

 Any person who refuses to admit or intentionally obstructs an inspector or such 
an authorised person in the exercise of his powers under this subsection is 
guilty of an offence.”, 

(b) in section 7(1A)— 25

(i) after “served” insert— 

“(a) for the purpose of section 5C(1) on a person carrying on the business of 
fish farming in inland waters; 

(b)”,

(ii) for “waters may” substitute “waters, 30

 may”,  

(c) in section 8(1), after “article” insert “or any vehicle, equipment, material, 
substance or dead fish”, 

(d) in section 9— 

(i) in paragraph (b), after “1(6)” insert “, 2ZB(1) or (3)”, 35

(ii) after paragraph (c), insert— 

“(ca) the form of notice to be served under section 5C;”, 

(iii) in paragraph (d), after “articles” insert “or any vehicle, equipment, material, 
substance or dead fish”, 
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(e) in section 10(1), in the definition of “infected” for “gyrodactyliasis” substitute 
“gyrodactylosis”. 

Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c. 42) 

2 In section 1(1) of the Acquisition of Land (Authorisation Procedure) (Scotland) Act 
1947 (procedure for compulsory purchase of land by local authorities, Ministers and 5
others), after paragraph (e) insert— 

“(ea) by the Scottish Ministers under section 5A(3) of the Diseases of Fish Act 
1937 (c.33);”. 

Sea Fish (Conservation) Act 1967 (c. 84) 

3 In the Sea Fish (Conservation) Act 1967— 10

(a) in section 4 (licensing of fishing boats), subsections (9A) and (9B) are repealed, 

(b) in section 11 (penalties for offences)— 

(i) in subsection (1)(b), “, 4(9A)” is repealed, 

(ii) in subsection (2), for “, (6) and (9A)” substitute “and (6)”, 

(iii) in subsection (2)(c), for “, (6) or (9A)” substitute “or (6)”, 15

(iv) in subsection (2)(d), for “, (6) or (9A)” substitute “or (6)”, 

(v) in subsection (3), for “, (6) or (9A)” substitute “or (6)”, 

(c) in section 15(2)(b) (powers of British sea-fishery officers), for “, (6) or (9A)” 
substitute “or (6)”. 

Fisheries Act 1981 (c. 29) 20

4 In section 30 of the Fisheries Act 1981 (enforcement of Community rules) in subsection 
(5)(b), for “(5)” substitute “(4)”. 

Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003 (asp 15) 

5 (1) The 2003 Act is amended as follows. 

(2) In section 17 (annual close time for trout), after subsection (4) insert— 25

“(5) A person who commits an offence under this section may be convicted on the 
evidence of one witness.”. 

(3) In section 31(5)(b) (salmon fishing: general regulations), for “24” substitute “18”. 

(4) In section 48 (increased availability of, and protection for, freshwater fishing)— 

(a) after subsection (2), insert–– 30

“(2A) In prescribing the area in relation to which a protection order is made, the 
Scottish Ministers need not prescribe the entire area to which the proposals, 
whether modified or not, relate.”, 

(b) in subsection (4), after “Ministers” where it appears for the third time, insert “and 
subject to subsection (4B)”, 35

(c) after that subsection, insert— 
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“(4A) At any time, the Scottish Ministers may, after consultation with the person 
submitting the proposals referred to in subsection (3)(a), modify in such way as 
they think fit — 

(a) those proposals, or  

(b) those proposals as modified by the person by virtue of subsection (4) 5
above.

(4B) Proposals modified by the Scottish Ministers by virtue of subsection (4A) may 
not be modified by the person referred to in that subsection; but that person 
may at any time withdraw them.”, 

(d) in subsection (10), after “(4)” insert “or (4A)”. 10

(5) In schedule 1— 

(a)  after paragraph 9(a) insert— 

“(aa) references to proposals shall be construed as the proposals of the Scottish 
Ministers in relation to the proposed regulations in question;”, 

(b) after paragraph 9 insert— 15

“Freshwater fish conservation regulations 

9A(1) Before making regulations under section 51A of this Act, the Scottish 
Ministers shall consult such persons as they consider appropriate and then 
proceed in accordance with paragraphs 11 to 15 below. 

 (2) In the application of paragraphs 11 to 15 below to regulations made under 20
section 51A of this Act— 

(a) references to an applicant and to an application shall be omitted; 

(b) references to proposals shall be construed as the proposals of the Scottish 
Ministers in relation to the proposed regulations in question; 

(c) paragraph 11(3) shall be omitted; 25

(d) in paragraph 12(a), the reference to paragraph 10 is to be read as if there 
were substituted a reference to paragraph 9A(1).”. 

(6) In paragraph 2 of schedule 3 (provisions as to making, variation and revocation of 
protection orders), the words “in the Edinburgh Gazette and” are repealed. 

(7) For paragraph 8 of that schedule substitute— 30

“8 (1) Before the Scottish Ministers make an order varying a protection order, they 
shall by notice make such publication as they think fit of the general effect of 
the proposed variation and specify a time within which, and the manner in 
which, representations or objections with respect to the proposed variation may 
be made. 35

 (2) The Scottish Ministers may cause a copy or copies of the notice referred to in 
sub-paragraph (1) above to be affixed by a person duly authorised by them in 
writing to some conspicuous object or objects on the banks of such waters at 
such places as the Scottish Ministers may direct. 

 (3) If no representations or objections are duly made, or if any so made are 40
withdrawn, the Scottish Ministers may make an order varying the protection 
order.
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 (4) If any representation or objection duly made is not withdrawn, the Scottish 
Ministers may forthwith make an order or may cause a local inquiry to be held. 

 (5) Sub-paragraphs (2) to (8) of paragraph 5 above shall apply in relation to an 
inquiry under this paragraph as they apply in relation to an inquiry under that 
paragraph, but as if in sub-paragraph (3) of that paragraph for the word 5
“proposals” there were substituted the words “proposed variation”. 

 (6) Paragraph 6 and 7 above shall apply in relation to an order varying a protection 
order as they apply in relation to a protection order, but as if in paragraph 6 for 
the reference to paragraph 5 above there were substituted a reference to this 
paragraph.”.10

(8) In paragraph 9(1) of that schedule, for “may” where it first appears substitute “shall”. 
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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

DEFINITIONS 

“the Bill” means the Aquaculture and Fisheries (Scotland) Bill 
 
“the 1937 Act” means the Diseases of Fish Act 1937 (c.33) 
 
“the 1967 Act” means the Sea Fish (Conservation) Act 1967 (c.84) 
 
“the 1981 Act” means the Fisheries Act 1981 (c.29) 
 
“the 1983 Act” means the Diseases of Fish Act 1983 (c.30) 
 
“the 2003 Act” means the Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003 
(asp 15) 

THE BILL – AN OVERVIEW 

4. The Bill is in 5 parts.  Part 1 provides a series of information gathering, inspection and 
enforcement measures aimed at controlling parasites on fish farms and shellfish farms and at 
improving, in respect of fish farms only, the containment of, prevention of escape of, and 
recovery of escaped, fish.  It also provides a power for the Scottish Ministers to approve a code 
of practice giving guidance and promoting desirable practices in respect of (a) the prevention, 
control and reduction of parasites on fish farms and shellfish farms and (b) in respect of fish 
farms only, the containment of, prevention of escape of, and recovery of escaped, fish.  

5. Part 2 provides powers for the containment and treatment of the disease causing parasite 
of salmon Gyrodactylus salaris, should it be introduced into Scotland.  These include powers to 
construct barriers, to purchase land compulsorily for the purpose of doing so;  to maintain and 
dismantle any such barriers; and to treat waterways with chemical agents. 

6. Part 3 provides a series of measures in respect of salmon and freshwater fisheries.  It also 
makes an amendment to section 30(1) of the Fisheries Act 1981. 
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7. Part 4 provides a series of miscellaneous measures: the regulation of the movement of 
live fish with a view to preventing the spread of fish diseases; a discretionary power for the 
Scottish Ministers to make payments in certain circumstances; and the provision of certain 
information about fish farming and shellfish farming.   

8. Part 5 makes provision in respect of the application of the Bill to the Crown; concerning 
offences by bodies corporate; in respect of minor and consequential amendments; for the making 
of ancillary provisions by order; for the exercise of powers conferred by the Bill by statutory 
instrument; in respect of interpretation of the Bill; and for commencement of provisions of the 
Bill. 

9. The schedule to the Bill contains minor and consequential amendments to other 
enactments. 

PART 1: FISH FARMS AND SHELLFISH FARMS 

Information 

Section 1 – Information about fish farms and shellfish farms  

10. Subsection (1) of section 1 enables the Scottish Ministers to make an order for the 
purpose of obtaining information in relation to the prevention, control and reduction of parasites 
on fish farms and on shellfish farms.  Subsection (3) enables the Scottish Ministers to make an 
order for the purpose of obtaining information, in respect of fish farms only, in relation to the 
containment of fish, prevention of escape of fish, and recovery of escaped fish.  The power to 
make orders under subsections (1) and (3) of section 1 must be exercised by statutory instrument 
which is subject to annulment in pursuance of a resolution of the Scottish Parliament, by virtue 
of section 36 (orders) of the Bill.    

11. Subsections (2) and (4) of section 1 provide that orders under subsections (1) and (3) may 
require any person carrying on a business to which the order applies to provide such information 
as may be specified in the order;  to compile such records as may be specified in the order;  and 
to retain such records for such period as is specified in the order, subject to a three year 
maximum.  Subsection (5) of section 1 provides that an inspector may require the production of 
any record which a person is required to retain by virtue of an order under subsection (1) or (3), 
and may inspect or take copies of any such records.  By virtue of section 12 (interpretation:  part 
1) of the Bill an inspector is a person authorised by the Scottish Ministers to act as an inspector 
under the Bill whether generally or for a particular purpose. Section 11(1) (offences:  general) of 
the Bill makes it an offence to fail to comply with a requirement imposed by an inspector under 
subsection (5) of section 1. 

Section 2 – Information: offences  

12. Section 2 of the Bill provides that it is an offence for a person to fail to comply, without 
reasonable excuse, with a requirement of an order made under subsections (1) or (3) of section 1;  
to knowingly provide information, or to compile a record,  which is false in a material particular;  
or to knowingly alter a record so that it becomes false in a material particular.  A person found 
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guilty of committing any of these offences is liable to a fine not exceeding level four on the 
standard scale.  This currently equates to a maximum fine of £2,500. 

Parasites 

Section 3 – Inspections: parasites  

13. Section 3 provides for an inspector to carry out inspections of fish farms and shellfish 
farms for the purposes of ascertaining the levels (if any) of parasites and assessing the measures 
in place for the prevention, control and reduction of parasites.  By virtue of section 12 
(interpretation:  part 1) of the Bill an inspector is a person authorised by the Scottish Ministers to 
act as an inspector under the Bill whether generally or for a particular purpose.  Subsection (3) of 
section 3 provides that such inspections may include the taking of samples (including samples of 
or from fish and shellfish), the examination of documents or records, and the taking of copies of 
such documents or records.  Subsection (4) of section 3 permits inspectors to arrange the 
carrying out tests on samples taken during an inspection carried out under subsection (1).  The 
tests that may be carried out are those which the inspector considers necessary for the purpose of 
ascertaining the levels (if any) of parasites and assessing the measures in place for the 
prevention, control and reduction of parasites.  

Section 4 – Meaning of parasite in Part 1 

14. Subsection (1) of section 4 defines “parasite” for the purposes of Part 1 of the Bill as 
meaning Caligus elongatus and Lepeophtheirus salmonis, two species of sea lice that affect 
salmon on farms and in the wild.  Subsection (2) enables the Scottish Ministers to modify the 
meaning of the term “parasite” in subsection (1) for the purposes of Part 1 of the Bill by making 
an order.  This would allow the provisions of Part 1 of the Bill in respect of parasites to be 
exercised in respect of such other species of parasite as an order specifies are to be included 
within the meaning of the term “parasite”.  The power to make such an order under subsection 
(2) of section 4 must be exercised by statutory instrument which is subject to annulment in 
pursuance of a resolution of the Scottish Parliament, by virtue of section 36 (orders) of the Bill.    

Containment and escape: fish 

Section 5 – Inspections: containment and escape of fish  

15. Subsections (1) and (2) of section 5 provide for an inspector to carry out inspections of 
fish farms only, for the purposes of ascertaining the risk of escape of fish, and whether fish have 
escaped, from the fish farm.  Such inspections may also be carried out for the purpose of 
assessing the measures in place for the containment of fish on the fish farm (for example the 
condition of equipment, such as netting or cages), the measures in place for preventing the 
escape of fish from the fish farm (for example the regime in place for maintaining equipment, 
working practices, and the appropriate provision of staff training), and the measures in place for 
the recovery of any fish which may escape from the fish farm (for example, the availability of 
suitable nets on the fish farm).  Subsection (3) of section 5 provides that inspections under 
subsection (1) may include the taking of samples (including samples of equipment), the 
examination of documents or records, and the taking of copies of such documents or records.  
Subsection (4) of section 5 permits inspectors to arrange the carrying out of tests on samples 
taken during an inspection carried out under subsection (1).  The tests that may be carried out are 
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those which the inspector considers necessary for the purpose of ascertaining the risk of escape 
of fish from the fish farm;  ascertaining whether fish have escaped from the fish farm;  and 
assessing the measures in place for the containment of fish on the fish farm, the measures in 
place for preventing the escape of fish from the fish farm, and the measures in place for the 
recovery of any fish which may escape from the fish farm.  

Enforcement 

Section 6 – Enforcement notices  

16. Subsections (1) and (2) of section 6 provide that the Scottish Ministers may serve an 
enforcement notice on a person carrying on a business of fish farming in cases where they are 
satisfied that that person does not have in place satisfactory measures for the purposes of the 
prevention, control and reduction of parasites or the containment of fish, prevention of escape of 
fish, or recovery of escaped fish.   Subsection (4) provides that such an enforcement notice may 
require the person on whom the enforcement notice is served to execute such works and take 
such other steps as Ministers consider necessary for the purposes of the prevention, control and 
reduction of parasites or the containment of fish, prevention of escape of fish, or recovery of 
escaped fish.  

17. Subsection (3) provides that the Scottish Ministers may serve an enforcement notice on a 
person carrying on a business of shellfish farming in cases where they are satisfied that that 
person does not have in place satisfactory measures for the purpose of the prevention, control 
and reduction of parasites in respect of the shellfish farm.  Subsection (5) provides that such an 
enforcement notice may require the person on whom the enforcement notice is served to execute 
such works and take such other steps as Ministers consider necessary for the purpose of the 
prevention, control and reduction of parasites.   

18. Subsection (6) requires that an enforcement notice, whether served under subsection (1) 
or subsection (3), must specify the date by which the requirements specified in the enforcement 
notice must be fulfilled.  Subsection (7) provides that a person who contravenes an enforcement 
notice without reasonable excuse is guilty of an offence.  Subsection (8) provides that a person 
who is found guilty of committing such an offence is liable to a fine not exceeding level four on 
the standard scale.  This currently equates to a maximum fine of £2,500. 

19. Subsection (9) provides that where the Scottish Ministers are satisfied that an 
enforcement notice is contravened in respect of the prevention, control and reduction of parasites 
they may authorise an inspector to take any action that Ministers consider necessary to fulfil the 
requirements of the enforcement notice.  Subsection (10) provides for the recovery of expenses 
reasonably incurred by an inspector in taking action authorised by the Scottish Ministers to fulfil 
the requirements of the enforcement notice. 

20. Subsection (11) permits the serving of an enforcement notice to be publicised as widely, 
in such manner and in such form as the Scottish Ministers think fit. 
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Code of practice 

Section 7 – Code of practice  

21. Section 7 enables the Scottish Ministers to approve, by order, all or part of a code of 
practice (whether issued by them or by any other person) for the purposes of giving guidance and 
promoting desirable practices in respect of (a) the prevention, control and reduction of parasites 
on fish farms and shellfish farms and (b) in respect of fish farms only, the containment of fish, 
prevention of escape of fish, and recovery of escaped fish. Subsection (3) enables the Scottish 
Ministers, by order, to modify an approved code or to withdraw approval of an approved code or 
an approved modification of such a code 

22. The term “approved code” is defined in section 12 (interpretation:  part 1) of the Bill for 
the purposes of Part 1 of the Bill as meaning a code of practice approved under section 7 of the 
Bill, including any part or modification of an approved code of practice.  The power to make 
orders under subsections (1) and (3) of section 7 approving a code, or modifying a code, or 
withdrawing approval of an approved code or an approved modification of such a code must be 
exercised by statutory instrument which is subject to annulment in pursuance of a resolution of 
the Scottish Parliament, by virtue of section 36 (orders) of the Bill.  Subsection (4) of section 7 
requires the Scottish Ministers to consult such persons as they consider appropriate before 
making such an order.    

Section 8 – Monitoring and enforcement: code of practice  

23. Subsection (1) of section 8 imposes an obligation upon the Scottish Ministers to monitor 
compliance with any code approved by them under section 7 of the Bill.   

24. Subsections (2) and (3) of section 8 provide that the Scottish Ministers may serve a notice 
on a person carrying on a business of fish farming or shellfish farming where they are satisfied 
that that person is  not complying, or is not likely to comply, with a code approved under section 
7 (code of practice) of the Bill in a material regard.  Such a notice may require the person on 
whom the notice is served to execute such works and take such other steps as Ministers consider 
necessary for securing compliance with the approved  code in any particular respect (subsection 
(4)).   

25. Subsection (5) of section 8 applies the provisions of subsections (6) to (11) of section 6 
(enforcement notice) of the Bill to a notice served under subsections (2) and (3) of section 8 of 
the Bill in the same way as they apply to enforcement notices served under section 6.  
Accordingly, notices served under subsections (2) and (3) of section 8 must specify the date by 
which the requirements specified in them must be fulfilled (section 6(6) of the Bill, as applied);  
a person who contravenes a notice served under subsection (2) or (3) of section 8 is guilty of an 
offence (section 6(7) of the Bill, as applied);  a person who is found guilty of committing such an 
offence is liable to a fine not exceeding level four on the standard scale, which currently equates 
to a maximum fine of £2,500 (section 6(8) of the Bill, as applied);  where the Scottish Ministers 
are satisfied that a notice served under subsection (2) or (3) of section 8 is contravened in respect 
of the prevention, control and reduction of parasites they may authorise an inspector to take any 
action that Ministers consider necessary to fulfil the requirements of the notice (section 6(9) of 
the Bill, as applied);  expenses reasonably incurred by an inspector in taking action authorised by 
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the Scottish Ministers to fulfil the requirements of such a notice may be recovered by the 
Scottish Ministers from the person upon whom the notice was served (section 6(10) of the Bill, 
as applied);  the serving of a notice under subsection (2) or (3) of section 8 may be publicised as 
widely, in such manner and in such form as the Scottish Ministers think fit (section 6(11) of the 
Bill, as applied). 

Powers of inspectors and offences 

Section 9 – Powers of inspectors: entry 

26. Subsection (1) of section 9 provides that an inspector may enter any fish farm or shellfish 
farm for the purpose of ascertaining whether any power conferred on the inspector under Part 1 
of the Bill should be exercised and for the purpose of the inspector doing anything in pursuance 
of the exercise of that power.  Subsection (2) requires an inspector entering a fish farm or 
shellfish farm under the power of entry bestowed by subsection (1) to produce evidence of the 
inspector’s authority to act as an inspector, namely the authorisation to act as an inspector given 
by the Scottish Ministers (see the definition of the term “inspector” given in section 12 
(interpretation:  part 1) of the Bill for the purposes of Part 1 of the Bill).  Subsection (3) requires 
that any power of entry conferred on an inspector by or under Part 1 of the Bill must be exercised 
at a reasonable hour, unless the inspector considers the case is an urgent one. 

Section 10 – Entry: supplementary  

27. Subsection (1) of section 10 applies section 10 to any inspector exercising any power of 
entry conferred on that inspector by or under Part 1 of the Bill.  Subsection (2) provides that such 
an inspector may take with that inspector any other persons and any equipment and vehicles as 
the inspector considers necessary.  Subsections (2) and (3) provide that such an inspector may 
require reasonable assistance to be provided to that inspector by the person who carries on the 
business of fish farming or shellfish farming; by any other person appearing to the inspector to 
be under the direction or control of the person who carries on the business of fish farming or 
shellfish farming;  and by any other person who appears to that inspector to be concerned with 
the operation of the fish farm or shellfish farm.  Section 11(1) (offences:  general) of the Bill 
makes it an offence to fail to comply with a requirement imposed by an inspector under 
subsection (3) of section 10. 

Section 11 – Offences: general  
 
28. Subsection (1) of section 11 provides that it is an offence for a person to fail, without 
reasonable excuse, to comply with a requirement imposed by an inspector by virtue of Part 1 of 
the Bill.  Accordingly, this is the provision which makes it an offence for a person to fail to 
comply with a requirement imposed by an inspector under section 1(5) (information about fish 
farms and shellfish farms) and section 10(3) (entry:  supplementary) of the Bill.    

Interpretation of Part 1 
Section 12 – Interpretation: Part 1  

29. This section provides definitions for certain terms used in Part 1 of the Bill. 
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PART 2: GYRODACTYLUS SALARIS:  CONTAINMENT AND TREATMENT 

30. This Part of the Bill makes provision in relation to the containment and treatment of 
Gyrodactylus salaris should this parasite of salmon be introduced into Scotland.  

Order under section 2 of the 1937 Act: additional powers 

Section 13 – Order under section 2 of the 1937 Act: additional powers  

31. Section 13 inserts section 2ZA into the 1937 Act.  Section 2 (power to designate areas) of 
the 1937 Act enables Ministers, where they have reasonable grounds for suspecting that certain 
waters are or may become “infected waters” (as that term is defined in section 10 (interpretation) 
of the 1937 Act) to make an order designating those waters and such adjacent land as Ministers 
consider appropriate.  Such an area is known in section 2 of the 1937 Act as a “designated area”.  
Under section 2 of the 1937 Act, in respect of a designated area Ministers may prohibit or 
regulate the taking into or out of the designated area of live fish and live fish eggs and foodstuff 
of fish and regulate movement of those things within the designated area.  New section 2ZA 
provides additional powers where Ministers designate an area under section 2 of the 1937 Act 
where they suspect that the waters are or may become infected waters by reason of the presence 
of the parasite Gyrodactylus salaris.   

32. These additional powers include prohibiting the taking into or out of the designated area 
by any person, other than an inspector or other person exercising functions by arrangement with 
the Scottish Ministers in relation to the 1937 Act, of any vehicle, or description of vehicle, and 
such equipment, material or substance not falling within section 2(2)(a) of the 1937 Act (i.e. live 
fish, live eggs of fish and foodstuff of fish) as may be specified in the order designating the area, 
unless the vehicle, equipment, material or substance concerned is subjected to a specified process 
of disinfection immediately before being taken in to or, as the case me be, out of the designated 
area (new section 2ZA(a)).  These additional powers also include prohibiting or regulating the 
taking into or out of the designated area of dead fish (section 2ZA(b)) and regulating entry to and 
exit from the designated area (section 2ZA(c)). 

Preliminary designation of area by order 

Section 14 – Preliminary designation of area by order  

33. Section 2 of the 1937 Act permits an order to be made only in relation to waters which 
the Scottish Ministers have reasonable grounds for suspecting are, or may become, infected 
waters.  Section 14 inserts section 2ZB into the 1937 Act immediately after section 2ZA, which 
is inserted by section 13 of the Bill.  Section 2ZB(1) provides that if at any time the Scottish 
Ministers have reasonable grounds for suspecting that any of the inland waters of, or marine 
waters adjacent to, the United Kingdom (the terms “inland waters” and “marine water adjacent to 
the United Kingdom” are defined for the purposes of section 2ZB(1) in section 2ZB(6)) are 
“infected waters” (as that term is defined in section 10 of the 1937 Act) by reason of the 
presence of the parasite Gyrodactylus salaris, they may by order made by statutory instrument 
designate such part, or all, of the inland waters of Scotland and the marine waters adjacent to 
Scotland (as defined by section 2ZB(6)) as they consider appropriate.  The power is triggered 
where the Scottish Ministers have reasonable grounds for suspecting that any of the marine or 
inland waters of the United Kingdom are “infected waters” by reason of the presence of the 
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parasite Gyrodactylus salaris, and does not require that they have grounds to believe that the 
particular Scottish waters to be designated are at specific risk of infection, the purpose of a 
designation under section 2ZB(1) being to impose temporary measures to limit the spread of 
infection while the scale of any outbreak, and thus the need for designations under section 2 of 
the 1937 Act, can be assessed.  So were the Scottish Ministers to learn of a suspected outbreak of 
Gyrodactylus salaris in waters in England, for example, they would be able to use section 
2ZB(1) to impose restrictions upon Scottish waters while the scale of the outbreak was 
investigated. 

34. Section 2ZB(2) provides that an order under section 2ZB(1) designating an area may also 
prohibit or regulate the taking into or out of the area designated such live fish, live fish eggs and 
foodstuff of fish (or such description of those things) as may be specified in the order and 
regulate the movement within the area designated of such of those things (or description of 
things) as may be specified in the order until the expiry of the period of thirty days from the day 
the order was made.  

35. Section 2ZB(3) provides for the making of a further order, before the expiry of the thirty 
day period relating to an order under section 2ZB(1), extending the effect of the first order for a 
further period of thirty days from the day upon which it would otherwise have ceased to have 
effect.   

36. Section 2ZB(4) provides that such orders, whether made under section 2ZB(1) or (3) are 
to be made by statutory instrument which is to be laid before the Scottish Parliament.   

37. Section 2ZB(5) makes it an offence for any person to intentionally contravene any 
provision of an order made under either section 2ZB(1) or (3). 

Containment and treatment: additional powers 

Section 15 – Construction of barriers to movement of fish, treatment of waters with 
chemical agents etc.  

38. Section 15 inserts two new sections into the 1937 Act, conferring additional powers for 
the containment and eradication of the parasite Gyrodactylus salaris.  

39. Inserted section 5A of the 1937 Act makes provision for the construction of barriers to 
the movement of fish.  Subsection (1) of section 5A provides that the Scottish Ministers may 
arrange for the construction of barriers to the movement of fish in any inland waters (as defined 
in section 2ZB(6) of that Act) for the purposes of preventing the spread of the parasite 
Gyrodactylus salaris or of facilitating treatment with chemical agents with a view to eradicating 
the parasite from the waters concerned.  A barrier can prevent the spread of the parasite into 
waters lying upstream of the barrier by preventing the upstream migration of fish of species 
which might act as hosts for the parasite.  In the case of chemical treatment (authorised by 
section 5B of the 1937 Act, which is also inserted by this section of the Bill), the construction of 
a barrier would enable chemical treatment to be administered to a restricted part of a watercourse 
rather than having to be applied to the whole watercourse, the area downstream of a barrier being 
treated with chemical agents. 
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40.  Subsection (2) of inserted section 5A of the 1937 Act provides that the power to arrange 
for the construction of barriers shall include power to maintain and dismantle the barriers, and 
subsection (3) provides that the Scottish Ministers may purchase land compulsorily for the 
purpose of enabling them to construct barriers.  Compulsory purchase would follow the standard 
procedure set out in Schedule 1 to the Acquisition of Land (Authorisation Procedure) (Scotland) 
Act 1947.  Paragraph 2 of the schedule to the Bill amends section 1(1) of the Acquisition of Land 
(Authorisation Procedure) (Scotland) Act 1947 to provide for the application of schedule 1 of 
that Act to acquisitions under section 5A(3) of the 1937 Act. 

41. Inserted section 5B of the 1937 Act provides for the Scottish Ministers to arrange for the 
treatment with chemical agents of any waters which have been designated by an order under 
section 2 of that Act (power to designate areas) in relation to Gyrodactylus salaris with a view to 
eradicating the parasite.  The power would be exercised only after consultation aimed at those 
who might be affected by the chemical treatment of the waters concerned, and after having 
obtained all necessary statutory permissions (for instance under the Water Environment 
(Controlled Activities) (Scotland) Regulations 2005)  

Section 16 – Further powers by regulations under section 31(1) of the 2003 Act  

42. This section inserts a new paragraph (g) into subsection (1) of section 31 (salmon fishing: 
general regulations) of the 2003 Act.  Prior to this amendment, regulations under section 31(1) 
could make provision with respect to the construction and alteration of dams, lades or water 
wheels so as to afford a reasonable means for the passage of salmon (section 31(1)(c)).  Inserted 
paragraph (g) allows regulations under section 31(1) to provide for the closure or alteration of 
any means for the passage of salmon through, round or over dams, lades or water wheels.  This 
power is intended to be used, should Gyrodactylus salaris be introduced to Scottish waters, to 
restrict the movement of fish for the same purposes as a barrier might be constructed under 
section 5A of the 1937 Act (inserted by section 15 of the Bill).  

Section 17 – Clearance of certain fish farms  

43. This section inserts two new sections into the 1937 Act, immediately after section 5B (as 
inserted by section 15 of the Bill).   

44. Inserted section 5C gives the Scottish Ministers power to serve a notice upon the operator 
of a fish farm situated in waters which have been designated under section 2 of the 1937 Act in 
relation to Gyrodactylus salaris.  Such a notice may impose any of the requirements listed in 
subsection (3), namely:  the withdrawal of all fish from the farm; draining and disinfection of  
pools and cages; destruction of dead fish, fish showing signs of gyrodactylosis caused by the 
parasite Gyrodactylus salaris and fish showing signs of the presence of the parasite; the cleaning 
and disinfection or destruction of equipment, material or substances liable to be contaminated 
with the parasite Gyrodactylus salaris; and requiring that the farm not be repopulated with fish 
until a further notice has been served to this effect.  A person who intentionally contravenes any 
requirement of a notice under section 5C(1) is guilty of an offence, punishable on summary 
conviction by a fine not exceeding level 4 on the standard scale (the level of penalty is set by 
section 8(1) of the 1937 Act; level 4 is currently equivalent to £2,500). 
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45. Inserted section 5D provides that where a person fails to comply with any requirement of 
a notice under section 5C, an inspector may enter the fish farm to which the notice relates and 
take such steps as the inspector considers necessary to ensure compliance with the requirement 
or to remedy the consequences of a failure to comply, and allows for the Scottish Ministers to 
recover the inspector’s reasonable costs from the person upon whom the notice was served. 

Section 18 – Gyrodactylus salaris: Scottish Ministers’ powers to take other measures  

46. Section 18 inserts new section 5E into the 1937 Act, immediately after section 5D (as 
inserted by section 17 of the Bill).  Inserted section 5E(1) gives the Scottish Ministers power to 
take such other measures as they consider appropriate for the purpose of eradicating 
Gyrodactylus salaris or of preventing or limiting its spread in inland waters in Scotland or in 
marine waters adjacent to Scotland (which terms have the same meaning as in new section 
2ZB(6), inserted by section 14 of the Bill:  new section 5E(2)). 

Section 19 – Gyrodactylus salaris: Scottish Ministers’ power to make payments  

47. Section 19 inserts new section 5F into the 1937 Act, immediately after section 5E (as 
inserted by section 18 of the Bill).  Section 5F gives the Scottish Ministers power to make 
payments in respect of the exercise of their powers under new sections 2ZA, 2ZB, 5A, 5B, 5C or 
5E of the 1937 Act, in accordance with schemes made by them by order, and in relation to such 
matters as may be specified by order.  The section would enable schemes to be made for the 
payment of compensation to those affected by the exercise of the Scottish Ministers’ powers in 
relation to Gyrodactylus salaris.  Payments in respect of fish which have been destroyed in the 
exercise of the Scottish Ministers’ powers under the new sections referred to above are excluded 
by subsection (2), as provision for payments in respect of fish destroyed is made in section 29 of 
the Bill.  Any orders which the Scottish Ministers propose to make under section 5F(1) will 
require to be laid before the Scottish Parliament in draft, and approved by a resolution of the 
Parliament before they can be made and come into force (section 5F(5)). 

PART 3: FISHERIES 

Salmon and freshwater fisheries 

Section 20 – Use of gaff, tailer or landing net  

48. Section 1 (methods of fishing:  salmon) of the 2003 Act prohibits fishing for salmon in 
certain waters except by rod and line and certain other specified means.  Section 2 (methods of 
fishing:  freshwater fish) of the 2003 Act prohibits fishing in inland waters except by rod and 
line.  Section 4 (meaning of “rod and line”) of the 2003 Act provides the definition for the term 
“rod and line”.  Section 3 (use of gaff, tailer or landing net) of the 2003 Act provides that nothing 
in section 1 or 2 of the 2003 Act shall be construed as prohibiting the use of a gaff, tailer or 
landing net as auxiliary to the taking of fish by rod and line.  Accordingly, the use of any 
instrument as auxiliary to the taking of fish by rod and line is prohibited by sections 1 and 2 of 
the 2003 Act, except, by virtue of section 3 of the 2003 Act, for the use of a gaff, tailer or 
landing net 

49. Section 20 of the Bill amends section 3 of the 2003 Act by removing references to gaff 
and tailer and substituting a reference to “knotless non-metallic”.  Section 3 of the 2003 Act, as 
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amended by section 20 of the Bill, will provide that nothing in sections 1 or 2 of the 2003 Act 
shall be construed as prohibiting the use of a knotless non-metallic landing net as auxiliary to the 
taking of fish by rod and line.  Accordingly, this amendment will make knotless non-metallic 
landing nets the only instrument that is not prohibited as auxiliary to the taking of fish by rod and 
line.  The amendment of section 3 of the 2003 Act will effectively prohibit the use of a gaff or a 
tailer as auxiliary to the taking of fish by rod and line.  This section, the effect of which is to 
prohibit the use of certain products, shall be notified to the European Commission in accordance 
with Directive 98/34/EC, as amended by Directive 98/48/EC. 

Section 21 – Rod and line  

50. Section 21 inserts section 3A into the 2003 Act.  Section 3A(1) provides that a person 
shall be treated as fishing by rod and line for the purposes of the 2003 Act in the circumstances 
set out in section 3A(2), (3) and (4). 

51. Section 3A(2) provides that a person will be treated as fishing by rod and line for the 
purposes of the 2003 Act where that person is fishing for or taking salmonids (defined in section 
3A(5)) and is not doing so from a boat, subject to the condition that the person is using on a 
single rod and line which rod and line is being held by that person 

52. Section 3A(3) provides that a person will be treated as fishing by rod and line for the 
purposes of the 2003 Act where that person is fishing for or taking freshwater fish other than 
salmonids (“freshwater fish” is defined in section 69 of the 2003 Act) and is not doing so from a 
boat, subject to the condition that the person uses no more than four rods and line at any one 
time. 

53. Section 3A(4) provides that a person will be treated as fishing by rod and line for the 
purpose of the 2003 Act where that person is fishing for or taking fish (whether salmonids or 
not) and is doing so from a boat, subject to the condition that no more that four rods and line are 
used on the boat at any time. 

54. Section 21(2) repeals the word “single” in section 4(1) of the 2003 Act and substitutes the 
term “foul hooking” for the words “pointing or by striking or dragging fish” where they appear 
in section 4(1) of the 2003 Act.  The term “foul hooking” is defined in section 21(2)(b) (inserted 
subsection (3)).  The effect of these amendments is to make it clear what is meant by foul 
hooking and that foul hooking is unlawful.  Section 21(2)(b) (inserted subsection (3)) also 
provides a definition of “set line” as a fishing line left unattended in water and having attached to 
it one or more baited hooks.  Accordingly, it is prohibited to leave any fishing line with one or 
more lures or baited hooks in water unattended. 

Section 22 – Prohibition against using pike gags and certain keepnets  

55. Section 22 inserts section 5A into the 2003 Act.  Section 5A(1) makes it an offence for a  
person to use a pike gag in relation to fishing for or taking fish.  The term “pike gag” is defined 
in section 5A(4).  A person found guilty of such an offence is liable to a fine not exceeding level 
three on the standard scale, which currently equates to a maximum fine of £1,000. 
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56. Section 5A(2) makes it an offence for a person to use a keep net the mesh of which is 
either knotted or made of metallic material.  A person found guilty of such an offence is liable to 
a fine not exceeding level three on the standard scale, which currently equates to a maximum 
fine of £1,000. 

57. Section 5A(3) provides that a person who attempts to commit, or takes steps preparatory 
to the commission of an offence, under section 5A(1) or (2) is guilty of an offence.  A person 
found guilty of such an offence is liable to a fine not exceeding level three on the standard scale, 
which currently equates to a maximum fine of £1,000.  This section, the effect of which is to 
prohibit the use of certain products, shall be notified to the European Commission in accordance 
with Directive 98/34/EC, as amended by Directive 98/48/EC. 

Section 23 – Close times for freshwater fish  

58. Section 23 inserts sections 17A and 17B into the 2003 Act.   

59. Section 17A(1) enables the Scottish Ministers, having consulted such persons as they 
consider appropriate, to make an order specifying a weekly close time for freshwater fish 
(defined in section 69(1) of the 2003 Act).  The power to make an order under section 17A(1) 
must be exercised by statutory instrument which is subject to annulment in pursuance of a 
resolution of the Scottish Parliament, by virtue of section 68 (orders and regulations) of the 2003 
Act.   Section 17A(2) permits such an order to make different provision for different species of 
freshwater fish.  Section 17A(6) permits such an order to specify the part or area of Scotland in 
respect of which it is to have effect. 

60. Section 17A(3) prohibits any person from fishing for or taking freshwater fish specified 
in such an order in relation to the close time specified in that order.  Section 17A(4) makes it an 
offence to contravene such an order.  Section 17A(4) provides that a person found guilty of such 
an offence is liable to a fine not exceeding level three on the standard scale, which currently 
equates to a maximum fine of £1,000.  Section 17A(5) provides that a person may be convicted 
of such an offence on the evidence of one witness. 

61. Section 17B(1) enables the Scottish Ministers, having consulted such persons as they 
consider appropriate, to make an order specifying an annual close time for freshwater fish 
(defined in section 69(1) of the 2003 Act) other than trout (section 17 of the 2003 Act makes 
provision in respect of an annual close time for trout).  The power to make orders under section 
17B(1) must be exercised by statutory instrument which is subject to annulment in pursuance of 
a resolution of the Scottish Parliament, by virtue of section 68 (orders and regulations) of the 
2003 Act.   Section 17B(2) permits such an order to make different provision for different 
species of freshwater fish.  Section 17B(7) permits such an order to specify the part or area of 
Scotland to which it is to have effect. 

62. Section 17B(3) provides that any person who, during an annual close time specified in 
such an order, in relation to the species of freshwater fish specified in such an order, fishes for or 
takes such fish in any inland waters (as defined in section 69(1) of the 2003 Act) or is in 
possession of such fish, is guilty of an offence.  Such a person is liable on conviction to a fine 
not level three on the standard scale, which currently equates to a maximum fine of £1,000.  
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Section 17B(6) provides that a person may be convicted of such an offence on the evidence on 
one witness.  Section 17B(5) provides exceptions to the offence provision. 

Section 24 – Exemption from certain offences  

63. Section 24(1) amends section 28(2)(a) to extend the exemption from certain offences in 
respect of acts done for scientific and other purposes to offences under inserted sections 17A and 
17B. 

64. Section 30 (exemptions in relation to fish farming) of the 2003 Act exempts any act or 
omission which takes place within, and in the course of the operation of, a fish farm from 
constituting an offence under certain specified provisions of the 2003 Act.  Section 24(2) of the 
Bill amends section 30 of the 2003 Act to exempt such acts and omissions from certain other 
specified provisions of the 2003 Act:  namely, sections section 6 (fishing for salmon without 
right or permission), 8 ((taking of dead salmon or trout), 23 (young salmon and spawning beds) 
of the 2003 Act and sections 17B(3)(b) (annual close time for freshwater fish other than trout) of 
the Bill.  

Section 25 – Freshwater fish conservation regulations  

65. Section 25 inserts new section 51A into the 2003 Act, which enables the Scottish 
Ministers to make regulations for the conservation of freshwater fish.  The power conferred upon 
the Scottish Ministers by new section 51A is similar to that which they already have, by virtue of 
section 38 of the 2003 Act, to make regulations for the conservation of salmon.  Before making 
any regulations under the section, the Scottish Ministers must have regard to any representations 
made to them by any person having an interest in fishing for or taking freshwater fish, or in the 
environment (subsection (3)).  Subsection (7) provides for regulations to confer enforcement 
powers upon constables and water bailiffs, and to make different provision in relation to different 
stretches of water, different seasons and different cases.  Subsection (8) provides that 
contravention of regulations under inserted section 51A, or failure to comply with a requirement 
imposed by such regulations, is an offence punishable on summary conviction by a fine not 
exceeding level 4 on the standard scale (presently £2,500), and subsection (9) provides that a 
person may be convicted of such an offence on the evidence of one witness.  Subsection (10) 
provides that the procedure set out in paragraphs 9A and 11 to 15 of Schedule 1 to the 2003 Act 
– which require publicity to be given to any proposal for regulations, and opportunity to be given 
for representations and the holding of inquiries – shall apply to the making of regulations under 
section 51A.  (Paragraph 9A of Schedule 1 to the 2003 Act is inserted by paragraph 5(b) of the 
Schedule to the Bill). 

Sea fisheries 

Section 26 – Enforcement of Community obligations 

66. This section amends section 30(1) of the Fisheries Act 1981 (enforcement of Community 
rules) to apply the provisions of that subsection to enforceable Community obligations (for 
example, the obligation on certain fishing vessels to have a working satellite tracking device on 
board) as well as enforceable Community restrictions.   
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PART 4: MISCELLANEOUS 

Section 27 – Unauthorised introduction of fish into certain marine waters  

67. Section 27 inserts new section 2C into the 1937 Act.   Section 2C(1) enables the Scottish 
Ministers, by order made by statutory instrument, to specify parts of marine waters adjacent to 
Scotland (which term has the same meaning as in new section 2ZB(6)  of the 1937 Act, inserted 
by section 14 of the Bill) as they consider appropriate.  Section 2C(3) makes it an offence to 
introduce into such a “specified area” any fish of a specified species which originates from 
outside that area and which has been in salt water in any area of UK waters designated by the 
Scottish Ministers, unless that introduction has the prior written consent of the Scottish 
Ministers.  Section 2C(4) gives the Scottish Ministers power to make regulations in relation to 
the manner of applying for this consent, it being intended that applications should be 
accompanied by a risk assessment similar to that which is presently required under the industry’s 
own code of practice.  

Section 28 – Unauthorised introduction of fish into inland waters  

68. This section repeals section 24 of the 2003 Act (which prohibited the introduction of 
salmon into inland waters without appropriate consent) and introduces a new section 33A into 
the 2003 Act.  Subsection (1) of inserted section 33A creates an offence of intentionally 
introducing any live fish or live spawn of fish into inland waters, and subsection (2) an offence 
of possession of live fish or live spawn of fish with the intention of introducing it into inland 
waters.  The offences do not apply to introduction into the waters of a fish farm (subsection 
(3)(a)) or where the Scottish Ministers or, in the case of salmon, the relevant District Salmon 
Fishery Board have consented in writing.  An offence under subsection (1) or (2) is punishable 
on summary conviction by a fine not exceeding level 3 on the standard scale (presently 
equivalent to £1000).  

Section 29 – Payments in respect of fish destroyed 

69. This section enables the Scottish Ministers to make payments in accordance with a 
scheme made by them by order to make payments in respect of any fish destroyed in pursuance 
of the exercise of such of the Scottish Ministers’ fish disease control powers as may be specified 
in the order (for instance, the power to require the clearance of fish farms in terms of section 
5C(1) of the 1937 Act, as introduced by section 17 of the Bill).    Subsection (2) gives the 
Scottish Ministers power in particular to include in an order provision regulating applications for 
payment, method of payment, the amounts payable and the basis upon which such amounts are 
to be ascertained, and conditions upon which payments will depend.  Any order under section 29 
will require to be laid in draft before the Scottish Parliament, and approved by a resolution of the 
Parliament before it can be made and come into effect (see section 36(3)(a) of the Bill). 

Section 30 – Payments for certain purposes  

70. This section enables the Scottish Ministers to make funds available for the purposes of 
developing, promoting, organising or researching aquaculture, sea fisheries, the sea fish industry, 
salmon fisheries and freshwater fisheries.   

43



These documents relate to the Aquaculture and Fisheries (Scotland) Bill (SP Bill 67) as 
introduced in the Scottish Parliament on 29 June 2006 

 
 

 16  

Section 31 – Information about fish farming and shellfish farming:  economic, social and 
environmental aspects  

71. Subsection (1) of section 31 enables the Scottish Ministers to make an order for the 
purpose of obtaining information in relation to the economic, social and environmental aspects 
of fish farming and shellfish farming.  The power to make orders under subsection (1) must be 
exercised by statutory instrument which is subject to annulment in pursuance of a resolution of 
the Scottish Parliament, by virtue of section 36 (orders) of the Bill.    

72. Subsection (2) of section 31 provide that orders under subsections (1) may require any 
person carrying on a business of fish farming or shellfish farming to provide such information as 
may be specified in the order;  to compile such records as may be specified in the order;  and to 
retain such records for such period as is specified in the order, subject to a three year maximum.  
Subsection (3) of section 31 provides that an inspector may require the production of any record 
which a person is required to retain by virtue of an order under subsection (1), and may inspect 
or take copies of any such records (subsection (7) provides that “fish farming”, “inspector” and 
“shellfish farming” have the same meanings as in Part 1; so by virtue of section 12 
(interpretation:  part 1) of the Bill an inspector is a person authorised by the Scottish Ministers to 
act as an inspector under the Bill whether generally or for a particular purpose.) 

73. Subsection (5) makes it an offence to fail without reasonable excuse to comply with a 
requirement of an order under section 31, or to provide false information or falsify a record.  
Such offences are punishable on summary conviction by a fine not exceeding level 4 on the 
standard scale (presently equivalent to £2,500).  

PART 5: GENERAL 

Section 32 – Crown application  

74. This section provides that the Bill binds the Crown.  Amendments to other Acts will have 
the same application to the Crown as the other provisions of the Acts amended: the 1937 Act 
does not bind the Crown, and the Crown application of the 2003 Act is governed by section 67 of 
that Act.  Subsections (2) and (3) of section 32 provide that nothing in the Bill will render the 
Crown criminally liable, but that the Court of Session may make a declaration, on the application 
of the Lord Advocate, of the unlawfulness of any contravention by the Crown of the Bill’s 
provisions.  

Section 33 – Offences by bodies corporate etc.  

75. This section means that where an offence is committed by a body corporate (such as a 
company), by a Scottish partnership or by an unincorporated association, certain officers of the 
body corporate, partners or managers of the association may in certain circumstances be held to 
have committed the offence and are liable to be proceeded against and punished accordingly.  

Section 34 – Minor and consequential amendments 

76. This section introduces the schedule to the Bill, which contains minor and consequential 
amendments to other enactments. 
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Section 35 – Ancillary provision  

77. This section permits the Scottish Ministers to make by order such incidental, 
supplemental, consequential, transitional, transitory or saving provision as they consider 
necessary or expedient for the purposes of this Act.  It would permit amendments to be made to 
legislation which required to be amended in consequence of the provisions of the Bill, but which 
had for whatever reason been omitted from the schedule. 

Section 36 – Orders  

78. This section specifies the Parliamentary process for Statutory Instruments made under 
this Bill. 

Schedule – Minor and consequential amendments 

79. The schedule contains minor amendments and amendments consequential on the Bill. 

80. Paragraph 1 of the schedule makes a number of amendments to the 1937 Act, including 
amendments to the powers of inspectors to allow them to exercise powers of entry for inspecting 
land for the purposes of the Gyrodactylus salaris provisions introduced by Part 2 of the Bill, and 
making it clear that inspectors may be accompanied by such persons as may be required and 
bring with them such equipment and vehicles as may be required. 

81. The effect of the amendment to the Acquisition of Land (Authorisation Procedure) 
(Scotland) Act 1947 introduced by paragraph 2 of the schedule is to apply the procedure in 
Schedule 1 to that Act to any compulsory purchase which might be sought under section 5A(3) 
of the 1937 Act (as inserted by section 15 of the Bill). 

82. Paragraph 3 repeals subsections (9A) and (9B) of section 4 the 1967 Act, which required 
that any fish taken in an area specified by an order under that section as closed to fishing be 
returned to the sea forthwith, and made it an offence to fail to do so. 

83. Paragraph 4 introduces a technical amendment, correcting an error in subsection 5(b) of 
section 30 of the 1981 Act. 

84. Paragraph 5 introduces a number of amendments to the 2003 Act, including 
modifications to the procedure relating to protection orders made under section 48 of that Act 
(sub-paragraphs (4) and (6) to (8)), including provision for such orders to be varied by a further 
order made by the Scottish Ministers without the need for an application to be made to them. 
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FINANCIAL MEMORANDUM 

 
INTRODUCTION 

85. This document relates to the Aquaculture and Fisheries (Scotland) Bill introduced in the 
Scottish Parliament on 29 June 2006.  It has been prepared by Ross Finnie, who is the member in 
charge of the Bill, to satisfy Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form 
part of the Bill and has not been endorsed by the Parliament.   

86. The purpose of this Financial Memorandum is to set out the expected costs associated 
with the measures associated with the Bill.  This document addresses the aquaculture and 
fisheries elements of the Bill separately. 

AQUACULTURE 

Parasites  

87. The measures provided in the sections relating to parasite control, while drafted for 
parasites in general, were drawn up with protecting the welfare of farmed fish and mitigating the 
threat that sea lice on farmed fish may pose to wild fish in mind.  The Bill consequently defines 
‘parasite’ as meaning the two important species of sea louse that affect salmon.  Should other 
parasites become a problem in the future, this can be changed by statutory instrument. 

88. The management of sealice is already undertaken on the majority of salmon farms by a 
variety of means, notably the national treatment strategy on sea lice, the fish industry’s Code of 
Good Practice (which incorporates the national treatment strategy) and voluntary arrangements 
which endorse best practice such as synchronised fallowing and co-ordinated treatments.   

Costs on the Scottish Executive 

89. The Bill gives powers for persons authorised by the Scottish Ministers to act as inspectors 
under the Bill.  The Scottish Executive intends to extend the current remit of the Fish Health 
Inspectorate within the Fisheries Research Services to include parasite control in addition their 
duties in respect to disease control under existing fish health legislation.  The proposals broadly 
mirror powers and duties placed upon the Fish Health Inspectorate by existing fish health 
legislation.  With respect to parasites, authorised inspectors may: 

• require production of, inspection of and copying of records in relation to the control 
of parasites;  

• carry out inspections (including the taking of samples) for the purposes of assessing 
the levels (if any) of parasites and the measures in place for the control of parasites 

and the Scottish Ministers may: 

• require, by means of a statutory instrument, the compilation and provision of 
information in relation to the control of parasites;  

• serve an enforcement notice to require the taking of such measures as the Scottish 
Ministers consider necessary for the control of parasites; 
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• where such an enforcement notice has been contravened, the Scottish Ministers may 
authorise an inspector to take such action as they consider necessary to fulfil the 
requirements of that notice with regard to the control of parasites and to recover any 
reasonable expenses in so doing. 

90. The Scottish Executive envisages additional running costs to the Fisheries Research 
Services as a direct result of the new responsibilities placed upon them in the area of parasite 
control.  The Fisheries Research Services Fish Health Inspectorate’s mission is to support a 
healthy sustainable aquaculture industry and to safeguard the health of wild fish stocks, through 
regulation and scientific advice backed by high quality research. The Fish Health Inspectorate’s 
main objective is to prevent the introduction and spread of serious fish and shellfish diseases in 
Scotland. Fish health inspectors are appointed by the Scottish Ministers to act as veterinary 
inspectors under current fish health legislation.  The Fish Health Inspectorate currently incurs 
costs of around £1.2 million and employs 16 staff. 

91. The meaning of parasites in the Bill is limited to sealice, which means that only marine 
fish farms will be affected by the provisions relating to parasites. 

92. The tables below illustrate three possible scenarios for the inspection of marine fish farms 
with respect to sea lice control.  They show the range of costs that could be incurred by the Fish 
Health Inspectorate in the course of carrying out its new duties.   

93. Table 1 outlines a de-minimus approach, whereby the rate of inspection is based on 
inspecting only farms that have not signed up to the industry’s code of practice and farms where 
there is reason to suspect that there may be a problem with sea lice control.  This is expected to 
be no more than 10% of marine fish farms or 30 site visits per year.  An estimate for repeat visits 
where problems are found is factored in to the costs. 

Table 1 
 

Fish Health Inspector half time (½ x B2 grade) £38,000 
Travel & Subsistence and overtime £5,500 
Annual Running Cost £43,500 

(Figures based on gross staff costs at 2007/08 rates and 
numbers of registered marine fish farms, as at January 2006) 

 
94. Table 2 outlines a wider risk-based approach, whereby in addition to inspecting the farms 
that have not signed up to the industry’s code of practice and where intelligence indicates there 
may be a problem with sea lice control, inspections are extended to include a random sampling 
of other farms.  This is estimated at 20% of marine fish farms or 60 site visits per year.  An 
estimate for repeat visits where problems are found is factored in to the costs. 
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Table 2 
 

Fish Health Inspector (1 x B2 grade) £76,000 
Travel & Subsistence and overtime £11,000 
Annual Running Cost £87,000 

(Figures based on gross staff costs at 2007/08 rates and 
numbers of registered marine fish farms, as at January 2006) 

 
95. Table 3 illustrates a more intensive approach, whereby inspections are based on visiting 
all farms during the second year of their production cycle (which is when sea lice are a problem).  
Taking into account farms that are fallowing and farms with juveniles, such an intensive 
inspection regime would cover no more than 50% of marine fish farms or 150 site visits per year.  
An estimate for repeat visits where problems are found is factored in to the costs). 

Table 3 
 

Fish Health Inspector (1 x B2 grade) £76,000 
Fish Health Inspectors (2 x B1 grade) £128,500 
Travel & Subsistence and overtime £18,000 
Annual Running Cost £225,500 

(Figures based on gross staff costs at 2007/08 rates and 
numbers of registered marine fish farms, as at January 2006) 

 
96. Taking into account its view that the Bill is intended to be a backstop to the industry’s 
voluntary code of practice, the Scottish Executive believes that a risk-based approach is 
preferable to the more intensive approach illustrated at Table 3.  While the exact degree of 
coverage that would be deemed appropriate for a risk-based approach is likely to be the subject 
of debate, the Scottish Executive believes that the final costs of inspections will lie somewhere 
between the figures in Tables 1 and 2.  The above estimated annual costs are likely to first arise 
during the financial year 2007/2008.  

97. The Scottish Executive also envisages an additional one-off cost to train Fish Health 
Inspectorate staff in sea lice identification monitoring and management, amounting to £6,000 
(although this could be dependent on staff turnover).   

Costs on local authorities 

98. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on local authorities. 

Costs on other bodies, individuals and businesses 

99. Because the Bill proposals represent backstop provisions that are not as wide ranging as 
those in the industry’s own code of practice, the Scottish Executive believes that the Bill will not 
impose any additional costs on fish farming businesses.  The only possible exception to this is 
where inspectors determine that action is required to reduce sea lice levels on the fish farm.  
However, any direction to treat will be served on the basis that the fish farmer has not monitored 
and controlled sea lice effectively i.e. has not done what should have been done under accepted 
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norms of good practice.  This means that any costs of complying with the notice are costs that 
would normally fall to a farmer following good practice.  The overall costs to the fish farmer of 
mandatory treatment should therefore be neutral.  

100. Costs of treatment are difficult to generalise, as approaches to sea lice management vary.  
In feed treatments cost approximately £30 per tonne of fish, equating to around £22,500 for a 
750 tonne salmon farm, £30,000 for a 1000 tonne salmon farm, and £45,000 for a 1500 tonne 
salmon farm.  Bath treatments are volume based and cost approx. £1500 for an 18m/7600m3 
cage.  The amount of treatment required depends on the number of occupied cages on a fish 
farm.  An 800 tonne farm could typically contain 10 such cages, leading to a treatment cost of 
£15,000. 

101. It is also envisaged that many of the inspections with regard to sea lice could take place in 
the context of the Fish Health Inspectorate’s annual inspections so that the new parasite 
inspection regime does not add an additional burden to fish farms. 

Containment and prevention of escapes 

102. Escaped fish have the potential to spread disease, compromise the genetic integrity of 
wild fish stocks and increase competition habitat and food.  The measures provided in the 
sections relating to containment are concerned primarily with the prevention of escapes from fish 
farms in both freshwater and marine environment.  The measures provided also relate to 
situations where a fish farm escape has taken place.  

Costs on the Scottish Executive 

103. As described for parasite control above, the Scottish Executive intends to extend the 
current remit of the Fish Health Inspectorate and appoint specialist inspectors with regard to the 
containment of fish and the prevention of the escape of fish.  The Fish Health Inspectorate 
currently has a role with respect to the statutory notification procedures for fish escapes, 
investigates the possible causes of escapes incidents and may recommend remedial action on 
behalf of the Scottish Ministers. 

104. With respect to the containment of fish and the prevention of the escape of fish, 
authorised inspectors may: 

• require the production of, inspection and copying of records in relation to 
containment and escapes (for example, equipment maintenance records and wave-
height analyses of the site); 

• carry out inspections (including the taking of samples and the examination of 
documents and records) for the purposes of ascertaining the risk of escape of fish 
from a fish farm, ascertaining whether fish have escaped from a fish farm, and 
assessing the measures in place for the containment of fish on a farm and the 
prevention of escapes of fish from the fish farm; 

and the Scottish Ministers may: 
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• require by means of statutory instrument, the compilation and provision of 
information in relation to the containment of fish on fish farms, the prevention of 
escape of fish from fish farms and the recovery of escaped fish; 

• serve an enforcement notice to require the taking of such measures as the Scottish 
Ministers consider necessary for the containment of fish on a farm and the prevention 
of escapes of fish from the fish farm. 

105. The Scottish Executive envisages additional running costs to the Fisheries Research 
Services as a direct result of the new responsibilities placed upon them in this area.  The Scottish 
Executive envisages any new staff to be appropriately qualified and have the expertise to deal 
with fish farm structures and questions of engineering. 

106. The provisions on containment and escapes cover freshwater fish farms as well as marine 
on the basis that fish escapes are serious no matter where they occur.  Therefore, this Financial 
Memorandum concerns itself with the costs of inspecting freshwater and marine fish farms. 

107. Table 4 illustrates the likely costs where 20% of fish farms (or 100 sites) are visited on 
an annual basis (with a factor for repeat visits included). 

Table 4 
 

Fish Farm Inspector (1 x C1 Grade) £139,000 
Travel and subsistence/overtime £6,100 
Annual running cost £145,100 

(Figures based on gross staff costs at 2007/2008 rates and 
numbers of registered fish farms, as at January 2006) 

 
108. Table 5 shows the costs where half of all fish farms (some 250 farms) are visited on an 
annual basis (with a factor for repeat visits included). 

Table 5 
 

Fish Farm Inspector (2½ x C1 Grade) £347,500 
Travel and subsistence/overtime £15,500 
Annual running cost £363,000 

(Figures based on gross staff costs for 2007/2008 rates and 
numbers of registered fish farms, as at January 2006) 

 
109. There may be circumstances where a site inspection requires the use of divers.  The 
Scottish Executive envisages this happening in no more than five percent of site visits.  It is 
difficult to give an precise assessment of costs as the workload will vary from site to site.  We 
estimate costs in the region of £2000 per inspection by divers. These estimates are based on 
hiring teams of four divers (including travel expenses).   

110. The costs of using divers therefore would amount to £10,000 in the scenario outlined in 
Table 4 and £25,000 in the scenario outlined in Table 5. 
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111. Taking into account that it is in fish farmers’ own interests to contain fish and prevent 
their escape, and the fact that inspections for containment measures are likely to be quite 
detailed, the Scottish Executive believes that an inspection rate nearer the 20% estimate (i.e. 
every farm to be inspected in detail once every five years) is more likely than the biannual 
inspections suggested by the 50% rate.  It must not be forgotten that inspectors will be visiting 
fish farms for other reasons and any obvious faults noticed then could cause a more detailed visit 
to be scheduled.  .  The above estimated annual costs are likely to first arise during the financial 
year 2007/2008.   

Costs on local authorities 

112. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on local authorities. 

Costs on other bodies, individuals and businesses 

113. The Bill should not result in any additional costs for fish farms, except where there are 
containment standards or operations deemed unacceptable by inspectors and/or where there has 
been an escape of farmed fish and/or where an enforcement notice has been served upon the fish 
farm operator to remedy deficiencies. 

114. Where the Fish Health Inspectorate decides that there is a need for the fish farm operator 
to take action then it is possible that the fish farming industry may face costs in areas such as: 
replacing nets or equipment such as cages or moorings; training operatives; improving 
supervision of high risk activities; and ensuring regular equipment maintenance.  Potential costs 
to industry will range from a few thousand pounds for training and equipment maintenance to 
several hundred thousand pounds for the replacement of cages, nets and moorings.  Any action 
required by the Fish Health Inspectorate for training, repair and maintenance would, in practice, 
not attract additional costs to a fish farm operator, where that fish farm operator was already 
required to comply with the industry’s own Code of Good Practice. 

115. Section 8 of the Bill also provides monitoring and enforcement powers for the Scottish 
Ministers with respect to any code of practice in relation to the prevention, control and reduction 
of parasites and the containment of fish, approved by order under the terms of section 7 of the 
Bill.  However, the Scottish Executive does not envisage such orders being made to approve a 
code of practice unless problems arise with the aquaculture industry’s code of practice over the 
next few years.  There are therefore no estimates for the costs of monitoring and enforcing an 
approved code of practice in this Financial Memorandum. 

Mandatory information provision 

116. At the moment, the Scottish Executive collects very little information on the aquaculture 
industry apart from that required by the Business Registration Order 1985 (SI 1985/1391) and 
the voluntary annual shellfish and fish production surveys undertaken by the Fisheries Research 
Services. 

117. As the aquaculture industry in Scotland has grown in size and economic importance it 
becomes increasingly important to formalise the survey data collection, to protect and where 
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necessary develop the dataset. The Scottish Executive supports the aquaculture industry in many 
ways and it is therefore important that the Scottish Ministers have the means of collecting 
information to justify/assist public sector involvement.  

118. Section 31 of the Bill will enable the Scottish Ministers to introduce secondary legislation 
which will require the aquaculture industry to submit information in relation to the economic, 
social and environmental aspects of fish farming and/or shellfish farming.  Such information is 
intended to assist the Scottish Ministers in ensuring that the policy of support to the aquaculture 
industry is evidence-based. 

Costs on the Scottish Executive 

119. The current annual shellfish and fish production surveys are administered by the Fisheries 
Research Services.  This costs about £25,000 per annum (around a third the cost of a B2 Fish 
Health Inspector).  One official within the Scottish Executive Environmental and Rural Affairs 
Department has a role in finalising the production surveys and submitting them to the Scottish 
Ministers, tending to take no more than five working days per year to do so. 

120. The Scottish Ministers are confident that at the very most the time devoted to 
administering data collection will take up no more than 50% of a B2 Fish Health Inspector’s 
time, this equates to an additional £13,000 per annum (based on gross staff costs for 
2007/2008).  .  This estimated annual cost is likely to first arise during the financial year 
2007/2008.   

Costs on local authorities 

121. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on local authorities. 

Costs on other bodies, individuals and businesses 

122. The Scottish Executive believes that any additional costs to other bodies, individuals and 
businesses are unlikely to be beyond the costs that are currently incurred by the aquaculture 
industry under existing arrangements, which may amount to one person, per company, per year.  
There could be a modest rise in the costs to the industry should it be decided to extend the scope 
of the surveys in future.  Detailed costs of any detailed provisions will be calculated by the 
Scottish Executive in the course of preparing any Statutory Instrument made under this 
provision, and in discussions with the aquaculture industry. 

Discretionary power to make payment in respect of fish destroyed 

123. At the time of the infectious salmon anæmia outbreak in 1998/99 there was no 
compensation for losses due to Scottish Executive disease controls.  It became clear that investor 
confidence in the fish farming industry can be considerably dented where there is no safety net 
for the effects of government controls.  In particular, companies’ insurance can cover the loss of 
diseased fish, but there is at present no mechanism to make payments for the loss of fish that are 
destroyed to prevent the spread of disease, but which do not show clinical signs of disease. 
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Costs on the Scottish Executive 

124. The Bill includes an enabling power such that the Scottish Ministers may if they saw fit 
and without obligation, set up a scheme to make payments in respect of any fish destroyed as a 
result of the exercise of fish disease control powers by the Scottish Executive.  Such a scheme 
could specify the amount payable and the basis on which those amounts are ascertained; describe 
the circumstances where payments would or would not be made; and prescribe the conditions 
under which payments would be made.  The cost to the Scottish Executive will therefore depend 
on the scope of any scheme introduced by the Scottish Ministers as well as the severity of any 
outbreak of disease.   

125. For illustrative purposes if a 1,000 tonne farm suffered an outbreak of disease, and if that 
disease were within the scope of the compensation scheme then the fish farm business could be 
eligible for compensation.  Assuming all the fish had to be destroyed and that the risk was shared 
between the Scottish Executive and the fish farm on a 50/50 basis, then the Scottish Executive 
would effectively be covering the value of 500 tonnes of salmon.  

126. If the salmon were at marketable size and the price was assessed as £2 per kilo, then the 
potential cost to the public purse would be around £1 million for that farm.  This would very 
much be an upper limit as it is very unlikely that all the fish on a farm would have to be 
destroyed.  However, the picture is complicated by the degree of spread of the disease and the 
number of fish farms that could be affected.  

127. If there were an outbreak of fish disease in the future, the Scottish Ministers would take 
all relevant factors into account when designing any scheme for payments under these powers.  
Such factors could include: the severity and spread of the disease; the likely costs to the public 
purse for that particular outbreak; and the financial state of the aquaculture industry.  In addition, 
any statutory instrument introducing a scheme for payment in respect of fish disease would be 
subject to scrutiny by the Scottish Parliament and would be subject to affirmative resolution. 

Costs on local authorities 

128. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on local authorities. 

Costs on other bodies, individuals and businesses 

129. The Executive does not envisage that the provisions should impose any additional costs 
on other bodies, individuals and businesses. 

Introduction of fish into certain marine waters 

130. Since the last infectious salmon anæmia outbreak, the aquaculture industry has identified 
a number of marine “farm management areas”.  These are areas agreed by the fish farmers who 
share the area.  The current fish aquaculture code of good practice sets out recommendations on 
seawater to seawater fish movements, which means that all such movements should be subject to 
a documented risk assessment.   The proposals in the Bill underline the importance that the 
Scottish Executive attaches to disease prevention by requiring all parties who propose to transfer 
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live fish (which have at any time been in salt water) into a farm management area to submit a 
risk assessment, and seek written consent from the Scottish Ministers. 

Costs on the Scottish Executive 

131. It is not clear to the Scottish Executive how many fish movements currently take place 
between or into farm management areas.  Compliance checks on the Infectious Salmon Anæmia 
Code of Practice suggest that most farms do not move fish to, or receive fish, from other marine 
sites.  Both the Fish Health Inspectorate and the Freshwater Fisheries & Aquaculture Division 
within the Scottish Executive currently give permission for fish movements but only with respect 
to notifiable fish diseases and only for movements into and out of infected areas.  A Fish Health 
Inspector generally spends around two hours considering an application, with administrators in 
the Scottish Executive spending around half an hour on the same application.  So far this year the 
Scottish Executive and the Fisheries Research Services have dealt with only one application to 
move fish into a seawater site.   

132. It is therefore highly unlikely that any increase in the number of applications under the 
new powers will result in the need for additional staff, and the Scottish Executive therefore 
envisages no additional costs for these provisions. 

Costs on local authorities 

133. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on local authorities. 

Costs on other bodies, individuals and businesses 

134. The aquaculture industry will only be affected where fish farmers operate in the marine 
environment, and only where they move fish that have previously been in salt water into a farm 
management area.  Movements within a farm management area will not be affected.  The 
Scottish Executive envisages that the statutory instrument  (introduced as a result of the enabling 
provisions in the Bill) is likely to permit the fish farms to submit one individual application for 
several fish movements, for a certain period of time, rather than a new application for every 
proposed movement.  There are no plans to charge for the processing of movement applications.  
The additional cost burden on the industry is expected to be minimal as a result. 

FRESHWATER FISHERIES 

Gyrodactylus salaris  

135. Gyrodactylus salaris  is an external parasite which affects the skin, gills and fins of 
salmon in freshwater, causing the disease Gyrodactylosis.  Although the parasite cannot survive 
in full strength sea water it has been known to persist in brackish environments.  It kills salmon 
and other species can act as carriers.  It is exotic to Great Britain, and its introduction would have 
devastating consequences for wild salmon stocks.  

136. Existing powers under the Disease of Fish Acts are probably adequate to limit an 
outbreak of Gyrodactylus salaris.  However there is nothing in present legislation which would 
enable the Scottish Ministers to take steps to eradicate or control the parasite should be detected 
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in Scotland.  Accordingly the provision in the Bill would assist in preventing the spread of 
Gyrodactylus salaris  and would also allow for active measures to be taken for its treatment. 

137. The proposals give Scottish Ministers powers to construct and maintain barriers to 
prevent the spread of the parasite and/or to facilitate treatment.  The proposals also include a 
power of compulsory purchase, a power to require the closure of fish passes in existing dams to 
prevent the upward migration of fish and a power of access, both to evaluate land for compulsory 
purchase and to effect treatment.  The measures also include powers to restrict the movement 
into or out of an area of specified materials, equipment or substances liable to transmit disease. 
This would apply where Gyrodactylus salaris is either suspected or confirmed.  The measures 
also include a power to undertake the eradication of Gyrodactylus salaris  by treating rivers with 
chemical agents.   

Costs on the Scottish Executive 

138. Where containment or eradication is deemed appropriate by the Scottish Ministers then 
there will be a cost to the public purse.  This will depend very much on the extent of any 
containment or eradication programme.  At this stage it is very difficult to be precise about what 
these costs might be.  They would depend on the scale of an initial outbreak at the point of its 
first discovery, the speed of response and whether the parasite had spread before being 
discovered.  An isolated occurrence could perhaps be successfully contained at a cost of some 
thousands of pounds but any need for a widespread eradication would require substantially 
higher expenditure likely to be in the region of several millions.   

139. Before deciding to use the powers for eradication of Gyrodactylus salaris the Scottish 
Ministers would assess the effects that their actions would have, taking into account economic, 
social and environmental considerations and may, for example, decide that eradication is not a 
viable option.    

140. The Scottish Executive has commissioned an independent report to investigate the 
economic impact of Gyrodactylus salaris to the Scottish economy and this will include a detailed 
assessment of the likely annual costs of controlling or eradicating Gyrodactylus salaris  should it 
be introduced into Scotland. 

Costs on local authorities 

141. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on local authorities. 

Costs on other bodies, individuals and businesses 

142. The Scottish Executive does not envisage any additional costs to bodies, individuals and 
business over and above any costs they may face as a result of the presence of Gyrodactylus 
salaris.  The presence of Gyrodactylus salaris will have a significant impact on those businesses 
that depend on the salmon fishery, which currently contributes around £70 million to the rural 
economy annually.  At this stage it is difficult to be precise about the costs that containment and 
eradication measures will have on other bodies, individuals and businesses.  Costs would depend 
on the scale of such measures.  A small localised outbreak could cost thousands of pounds 
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whereas an outbreak over a wide area in a large salmon river (e.g. Tay) could cost businesses 
millions of pounds. 

Other freshwater proposals 

143. The remainder of the proposals relating to freshwater fisheries reflect the consensus 
reached by freshwater fisheries stakeholders through the work of the Freshwater Fisheries Forum 
and its Steering Group.  Most of the proposals amend existing salmon and freshwater fisheries 
legislation in areas such as; the rules on protection orders, baits and lures, rod & line, foul 
hooking, rules for fish conservation and close times.  A proposal to control fish movements is 
new and would prohibit the introduction into any inland water (unless it is a fish farm) of, live 
fish or live spawn of fish, without the prior written consent of the Scottish Ministers.   

Costs on the Scottish Executive 

144. The Scottish Executive does not envisage any extra costs for any of the above proposals 
except for the provisions relating to fish movements.   

145. The costs to the public purse will be for the administration of a fish movement control 
scheme.  A similar system has operated in England and Wales for almost 30 years, with the 
Environment Agency reporting administrative costs in the region of £400,000 for some 10,000 
individual fish movements per annum.   

146. The Scottish Executive proposes to introduce a scheme which provides consents for fish 
movements.  Consents will, in a majority of cases, apply to multiple movements rather than for 
individual movements.  This will substantially reduce the burden on both the public and private 
sectors.  However, the number of movements of live fish into inland waters is currently 
unknown, making the likely demand for and the cost of a consent scheme in Scotland difficult to 
estimate.  It is envisaged that Fisheries Research Services will consider such applications.   

147. Taking the costs of administration of a similar scheme by the Environment Agency in 
England and Wales as a guide, the Scottish Executive estimates that the additional costs to the 
Fisheries Research Services of administering a consent scheme could range from £40,000 for 
1,000 fish movements to £200,000 for 5,000 fish movements.  The above estimated annual costs 
are likely to first arise during the financial year 2008/2009.   

Costs on local authorities 

148. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on local authorities. 

Costs on other bodies, individuals and businesses 

149. There may be some costs to the freshwater fisheries community, but these are not likely 
to be significant.  In addition, there is broad agreement among stakeholders that these changes 
would be advantageous to the angling community and to fisheries managers.  It is accepted that 
the slight increase in paperwork is outweighed by  the environment benefits, with greater 
protection afforded to those species that are not already covered by existing legislation.  The 
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Scottish Executive envisages that consents will, in a majority of cases, apply to multiple 
movements rather than for individual movements, so further reducing the costs to businesses.   

SEA FISHERIES 

150. The Bill makes provision for two technical amendments in relation to the enforcement of 
existing Sea Fisheries legislation. 

Costs on the Scottish Executive 

151. The enforcement of sea fisheries legislation in Scotland is carried out by the Sea Fisheries 
Protection Agency.  The proposals will not add to the running costs of the agency. 

Costs on local authorities 

152. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on local authorities. 

Costs on other bodies, individuals and businesses 

153. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on bodies, individuals and businesses. 

GENERAL 

Payments to bodies concerned with aquaculture and fisheries 

154. There are a large number of bodies involved in the aquaculture, sea fishing and 
freshwater fishing sectors that pursue activities which are consistent with the Scottish 
Executive’s policy for these areas.  It is the Scottish Executive’s policy, as set out in the Strategic 
Framework for Scottish Aquaculture, the Strategic Framework for Inshore Fisheries and the 
Strategic Framework for Scottish Sea Fisheries to support such work. 

Costs on the Scottish Executive 
155. The proposals seek to put beyond doubt the power of the Scottish Ministers to make 
funding decisions for the purposes of developing, promoting, organising or researching 
aquaculture, sea fisheries, inshore fisheries and salmon & freshwater fisheries.  These proposals 
place no additional costs in themselves.  Any additional spending would be dependent on the 
priorities of the Scottish Ministers which will be provided for as part of the routine budget 
setting and will depend on the funding priorities of the Scottish Executive at any given moment 
in time, but any spending is very likely to be in the range of £1m to £2m per annum. 

Costs on local authorities 

156. The Scottish Executive does not anticipate that the provisions will impose any additional 
costs on local authorities. 
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Costs on other bodies, individuals and businesses 

157. The Executive does not envisage that the provisions will impose any additional costs on 
other bodies, individuals and businesses. 

 
SUMMARY TABLES OF COSTS 
 
AQUACULTURE 
 
SUMMARY OF COSTS TO THE SCOTTISH EXECUTIVE 
Proposals\Costs Recurring Non-recurring 
Parasite Control 
(paragraphs 87-101) 

Estimated at between £43,500 
and £225,500 

Estimated at £6,000 

Containment 
(paragraphs 102-115) 

Estimated at between 
£145,100 and £363,000 for 
inspections plus between 
£10,000 and £25,000 for 
divers. 

 

Discretionary Powers to 
make payment in respect of 
fish destroyed 
(paragraphs 123-129) 

None Estimated at up to £1 million 
for a not atypical 1,000 tonne 
salmon farm.   
Amount for an outbreak 
covering multiple farms could 
be several million pounds 

Introduction of fish into 
certain marine waters 
(paragraphs 130- 134) 

None None 

Information Provision  
(paragraphs 116 - 120) 

Estimated at £13,000 None 

Estimated Total Costs Between £211,600 and 
£626,500. 

Between £6,000 and several 
million pounds. 

 
 
FRESHWATER FISHERIES 
 
SUMMARY OF COSTS TO THE SCOTTISH EXECUTIVE 
Proposals\Costs Recurring Non-recurring 
Gyrodactylus salaris   
(paragraphs 135 - 142) 

Between zero if no parasite to 
several millions if present. 

Between zero if no parasite to 
several millions if present. 

Other Freshwater Proposals 
(paragraphs 143 -144) 
Fish Movements 
(paragraphs 145 -149) 

None 
 
Estimated to be at between 
£40,000 and £200,000 

None 
 
None 

Estimated Total Costs Between £40,000 and several 
million pounds. 

Between zero and several 
million pounds. 
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SEA FISHERIES 
 
SUMMARY OF COSTS TO THE SCOTTISH EXECUTIVE 
Proposal\Costs Recurring Non-recurring 
Technical amendments to 
sea fisheries legislation 
(paragraphs 150 - 153) 

None None 

 
GENERAL 
 
SUMMARY OF COSTS TO THE SCOTTISH EXECUTIVE 
Proposal\Costs Recurring Non-recurring 
Payment to bodies 
concerned with aquaculture 
and fisheries 
(paragraphs 154 -157) 

None Creates no additional costs in 
itself.  Spending would be  
dependent on the priorities of 
the Scottish Ministers. 

 
 

—————————— 
 

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE 

158. On 29 June 2006, the Minister for Environment and Rural Development (Ross Finnie 
MSP) made the following statement: 

“In my view, the provisions of the Aquaculture and Fisheries (Scotland) Bill would be 
within the legislative competence of the Scottish Parliament.” 

 
—————————— 

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
159. On 28 June 2006, the Presiding Officer (Right Honourable George Reid MSP) made the 
following statement: 

“In my view, the provisions of the Aquaculture and Fisheries (Scotland) Bill would be 
within the legislative competence of the Scottish Parliament.” 
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AQUACULTURE AND FISHERIES (SCOTLAND) BILL 
 

—————————— 
  

POLICY MEMORANDUM 

 
INTRODUCTION  

1. This document relates to the Aquaculture and Fisheries (Scotland) Bill introduced in the 
Scottish Parliament on 29 June 2006. It has been prepared by the Scottish Executive to satisfy 
Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of 
the Scottish Executive and have not been endorsed by the Parliament.  Explanatory Notes and 
other accompanying documents are published separately as SP Bill 67–EN.  

POLICY OBJECTIVES OF THE BILL 

General overview 

2. The Scottish Executive’s Partnership Agreement (A Partnership for a Better Scotland:  
Partnership Agreement), published on 15 May 2003 included three commitments with regard to 
aquaculture and freshwater fisheries.  In brief, these were in aquaculture, ‘to support the 
aquaculture industry’ (No. 327), ‘streamlining regulation on the aquaculture industry’ (No. 328), 
and in freshwater fisheries, ‘to promote access for anglers’ (No. 345). 

Aquaculture 

3. For aquaculture, the Bill gives powers to help support the aquaculture industry and helps 
build public and international confidence in fish farming by underpinning the voluntary approach 
set out in the Scottish finfish aquaculture’s and the Scottish shellfish aquaculture’s codes of good 
practice.  It underpins the voluntary measures primarily by providing ‘backstop’ provisions to 
tackle the long running and difficult issues of control of parasitic sea lice and the containment 
and prevention of escape of farmed fish which can have a negative environmental impact.  Wild 
salmon and sea trout stocks have declined in recent years on the west coast of Scotland.  While 
there is no substantive evidence that sea lice and escapes from fish farms have an adverse affect 
on wild stocks, it is accepted that fish farms may contribute towards making a bad situation that 
much worse.   

4. Specifically, the Bill provides powers for inspectors to inspect fish and shellfish farms to 
assess the measures in place for controlling parasites and for preventing fish escapes and to have 
the discretion to serve enforcement notices where the measures are found to be insufficient or 
there are problems which need to be rectified.  Companies adhering to the industry standards set 
out in their codes of good practice are unlikely to have material problems that would require 
such notices to be served.  The fact that action is to be taken only where there are problems takes 
account of the principle behind Partnership Agreement No. 328 not to increase the regulatory 
burden on the aquaculture industry. 
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5. In addition, the Bill provides powers for the Scottish Ministers to approve a code of 
practice to set out what they believe to be desirable practice by shellfish farmers and fish farmers 
with respect to parasite control and the containment of fish.  The Bill contains powers to serve a 
notice to require any necessary works to secure compliance with the approved code in any 
particular respect.  A Ministerially approved code would therefore, in effect, be mandatory.  The 
Scottish Executive supports the robust voluntary approach taken by the fish farming industry and 
the shellfish farming industry in their codes of practice and would only envisage using the power 
for Ministers to approve a code if problems arose with the industries’ codes.  The Bill places a 
duty to consult relevant persons before making an order to approve a code of practice and the 
Scottish Executive will ensure that any approved code would be drawn up in close liaison with 
key stakeholders.  Finally on aquaculture, the Bill also brings in provisions to regulate the 
movement of farmed marine fish between specified sea areas to help maintain fish health and 
restrict the spread of fish disease.  

Salmon and freshwater fisheries (game and coarse fishing) 

6. Scotland has thriving angling fisheries for salmon and freshwater fish and these can be 
expanded, particularly where trout and coarse fish are the targets.  It is clear, however, that any 
further development should be undertaken in a way that ensures sustainability.  Accordingly, the 
increased access at the heart of Partnership Agreement No. 345 has to be regulated to ensure 
long-term benefits.  Sustainability requires a more holistic approach and access should therefore 
be viewed in a comprehensive way to include measures that contribute to the overall ability for 
fishing activity to be sustained.  In order to responsibly promote coarse and game angling in 
Scotland, steps should be taken to ensure that there are fish present for anglers of a type that 
anglers wish to fish;  that bad practices associated with angling that may injure or kill fish (which 
are incompatible under “catch and release”) are prohibited to reduce unnecessary mortality on 
fish stocks;  that internationally accepted methods of fishing that are currently unlawful in 
Scotland are made lawful;  and that the environment is not despoiled by or to the detriment of 
fishing.  

7. The provisions in the Bill fall into three main categories:  improvements to the rules on 
access; welfare considerations; and conservation measures.  Taking access first, by improving 
the law in certain respects, for example to make certain legitimate fishing practices such as 
harling clearly lawful instead of arguably lawful or unlawful and by bringing in amendments to 
legislation to permit the use of normal coarse fishing methods such as the use of rod rests when 
the angler is in attendance then this type of fishing can be more properly established, promoted 
and advertised, which should result in increased access and participation.   

8. In addition on access, the Bill includes provisions to improve the current system of 
protection orders.  This system will remain in place until such time as new management 
structures can be developed with stakeholders and brought in to manage freshwater fisheries, at 
which point the Scottish Ministers have made it clear that the system of protection orders will be 
revoked. 

9. Secondly, on welfare, the Bill prohibits the use of equipment that can damage and injure 
fish and which is not compatible with a catch and release approach to fishing.  The equipment 
prohibited are gaffs, tailers, pike gags and landing nets and keepnets with mesh that is knotted 
and/or made with a metallic material. 
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10. Finally, on conservation, importantly, the Bill provides a series of contingency powers to 
tackle the virulent parasite Gyrodactylus salaris.  Experience in Norway and other countries 
suggests that were Gyrodactylus salaris to be introduced into Scotland, it would kill between 90 
and 95% of affected salmon, with devastating consequences for the salmon fishing industry if 
left unchecked.  In addition, there are conservation measures to protect indigenous fish stocks 
from alien and sometimes invasive species.  These include a consenting framework for the 
introduction of live fish into inland waters and an enabling power for the Scottish Ministers to 
make regulations which prohibit the use of specified baits and lures which may be used to bring 
in a ban on the use of live vertebrates as bait.  Other conservation measures include close times 
for freshwater fish, a requirement to clear obstructions and powers for the Scottish Ministers to 
make such regulations as they consider necessary for the conservation of freshwater fish. 

Sea fisheries 

11. For sea fisheries, the Bill makes some technical amendments to remove some anomalies 
in existing legislation. 

Bill contents 

12. The Bill is divided into five parts.  Part 1 deals with fish farms and shellfish farms.  It 
makes provision relating to parasite control and to the containment and prevention of escape of 
fish from fish farms.  It also gives powers for the approval and monitoring of codes of practice 
for fish and shellfish farming with regard to these two issues.  Part 2 deals with the containment 
and treatment of Gyrodactylus salaris, an exotic parasite of salmon.  

13. Part 3 makes provision in relation to fisheries – mainly to salmon and freshwater 
fisheries with one section in relation to sea fisheries.  Part 4 of the Bill makes miscellaneous 
provision, including a power to restrict the movement of fish into specified areas of marine 
waters; a prohibition on the unauthorised introduction of live fish into inland waters;  provision 
for payments to be made in respect of fish destroyed in pursuance of disease control measures; 
provision for payments to be made for the purposes of development, promotion, organisation and 
research in areas related to aquaculture and fisheries; and provision allowing for the compulsory 
provision of certain information.  Finally, Part 5 of the Bill contains general provision, including 
introducing a schedule of minor and consequential amendments, a power to make ancillary 
provision, and provisions in relation to Crown application and the commission of offences by 
bodies corporate. 

Part 1:  Fish and shellfish farms – parasite control  

14. The Bill provides measures in respect of parasite control.  The Scottish Executive is 
concerned, at the moment, with one particular parasite of fish:  sea lice.  The Bill therefore 
defines ‘parasite’ as meaning Lepeophtheirus salmonis and Caligus elongatus, the two important 
species of sea louse that affect salmon.  Should other parasites become a problem in the future, 
the definition of the term parasite can be modified by statutory instrument. 

15. Sea lice can lower the fitness of salmon – and in some cases be lethal – because they 
create open lesions on the surface of the fish that compromises its ability to maintain its salt-
water osmotic balance.  When infection rates are high enough, the parasites feed on the fish at 
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rates greater than the fish can feed itself, literally eating the fish alive. Young salmon are much 
more vulnerable due to their small size.   

16. In response to the issue of sea lice, the Scottish Executive established the Tripartite 
Working Group to address problems common to both farming and wild fisheries and to seek 
solutions to ensure the maintenance of a healthy stock of wild fish whilst at the same time 
promoting a sustainable aquaculture industry.  Tripartite Working Group objectives are delivered 
at the local level through voluntary Area Management Agreements (“AMAs”) established 
between the industry and wild fisheries partners.  These Agreements endorse best practice such 
as synchronised fallowing and co-ordinated treatments.  A key Area Management Agreement 
objective is the target of zero ovigerous (egg bearing) female sea lice on farms, particularly 
during the smolt run between February and June. 

17. The salmon farming industry, in conjunction with the Scottish Executive and wild fish 
interests, has drawn up a National Strategy for the Control of Sea Lice on Scottish Salmon Farms 
(also known as the ‘National Treatment Strategy’) which sets out in detail an agreed treatment 
approach, including agreed levels of lice that should trigger treatment.  The industry has 
developed the more general Code of Good Practice for Scottish Finfish Aquaculture and the 
National Treatment Strategy forms an integral part of this Code. 

18. While the voluntary approach delivered through AMAs is producing positive results, 
achieving agreement by voluntary means has been a particular problem in some areas and may 
not be achievable everywhere.  The majority of the industry are keen to control sea lice 
effectively through the requirements specified in their Code of Good Practice to be the solution.  
However, there remain some elements within the industry that either cannot, or will not, 
cooperate with best practice treatment regimes in respect of sea lice.   

19. The wildfish sector, while recognising the good work of much of the industry, expresses 
concern that the Code of Good Practice may be weakened if there are no sanctions for non-
compliance and queries how the fish farms who do not sign up to the Code of Good Practice and 
who do not manage sea lice effectively will be able to be dealt with.   

20. There is also an issue with the consistency in the collection of sea lice data which the 
Scottish Executive would like to address by setting rules on standardised techniques for counting 
lice data. 

21. The Bill gives powers for persons authorised by the Scottish Ministers to act as inspectors 
under the Bill.  The Scottish Executive intends in practice to extend the current remit of the Fish 
Health Inspectorate within the Fisheries Research Services to include parasite control in addition 
to their duties in respect to disease control under existing fish health legislation.  The proposals 
broadly mirror powers and duties placed upon the Fish Health Inspectorate by existing fish 
health legislation.  In summary, with respect to parasites  authorised inspectors may: 

• require production of, inspection of and copying of records in relation to the control 
of parasites;  

• carry out inspections (including the taking of samples) for the purposes of assessing 
the levels (if any) of parasites and the measures in place for the control of parasites; 
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and the Scottish Ministers may: 

• require, by means of a statutory instrument, the compilation and provision of 
information in relation to the control of parasites;  

• serve an enforcement notice to require the taking of such measures as the Scottish 
Ministers consider necessary for the control of parasites;   and 

• where such an enforcement notice has been contravened, the Scottish Ministers may 
authorise an inspector to take such action as they consider necessary to fulfil the 
requirements of that notice with regard to the control of parasites and to recover any 
reasonable expenses in so doing. 

Part 1: Fish farms – containment and prevention of escapes of fish  

22. There is a high degree of public interest and concern in Scotland about the number of 
escapes of salmon and trout from fish farms, and the possible impact of escapes of such fish on 
wild stocks.  There is also continuing interest internationally, from the North Atlantic Salmon 
Conservation Organisation (NASCO) and the European Commission. For fish farmers, escapes 
represent a loss of valuable assets, although to some extent this can be offset by insurance.  For 
conservation and wild fish interests, escaped fish have the potential to increase disease risk, 
compromise genetic integrity and increase competition in the freshwater environment.  

23. The issue of the containment of farmed fish on fish farms and escapes of such fish is a 
key priority of the Strategic Framework for Scottish Aquaculture.  Since the Strategic 
Framework was published in 2003 a Containment Working Group of key stakeholders including 
fish farming industry and wild fish interests has drafted new Containment Guidance for 
regulators and industry, the relevant parts of which are included in section 4 of the new finfish 
aquaculture industry Code of Good Practice.   

24. The measures provided in the Bill relating to containment are concerned primarily with 
the prevention of escapes from fish farms in both freshwater and the marine environment.  With 
respect to the containment of fish and the prevention of the escape of fish, authorised inspectors 
may: 

• require the production of, inspection and copying of records in relation to 
containment and escapes (for example, equipment maintenance records and wave-
height analyses of the site); 

• carry out inspections (including the taking of samples and the examination of 
documents and records) for the purposes of ascertaining the risk of escape of fish 
from a fish farm, ascertaining whether fish have escaped from a fish farm, and 
assessing the measures in place for the containment of fish on a farm and the 
prevention of escapes of fish from the fish farm; 

and the Scottish Ministers may: 

• require by means of statutory instrument, the compilation and provision of 
information in relation to the containment of fish on fish farms, the prevention of 
escape of fish from fish farms and the recovery of escaped fish; 
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• serve an enforcement notice to require the taking of such measures as the Scottish 
Ministers consider necessary for the containment of fish on a farm and the prevention 
of escapes of fish from the fish farm. 

Part 1: Enforcement notices – appeals 

25. There is no right of appeal against the serving of an enforcement notice in the Bill.  There 
is similarly no right of appeal in any existing legislation concerned with fish health.  The nature 
of the works which would be required by an enforcement notice is such that delay in undertaking 
the works (as would be caused by an appeal procedure) would have serious consequences for 
disease control and the environment.  The Scottish Executive does not believe it is appropriate 
for the execution of the necessary works to be delayed by an appeal procedure.   

26. Although there is no appeal from an enforcement notice, a notice may only be served in 
relation to works which the Scottish Ministers consider to be necessary for the particular 
purposes relating to parasite control and containment set out in the Bill.  Before authorising the 
serving of a notice, the Scottish Ministers must be satisfied as to the necessity of serving that 
notice on the basis of objective coherent evidence.  If recipients of a notice believe they are 
being required to take actions that are inappropriate or unreasonable they can seek judicial 
review. 

27. For the purposes of transparency, to ensure that it is clear to everybody concerned how an 
inspector would come to a decision about whether the measures in place on a farm were 
satisfactory, the Scottish Executive intends to issue guidance as to the factors that would be 
taken into account in determining to whether or not to serve an enforcement notice.  Such a 
guidance document would be made available to the public. 

Part 1: Fish farms and shellfish farms – codes of practice 

28. In addition to the specific measures referred to above, the Bill provides an enabling 
power for the Scottish Ministers to approve, by means of a statutory instrument, all or part of a 
code of practice, whether written by them or by a third party, with respect to parasite control and 
the containment and prevention of escape of fish from fish farms.  The text of the approved code 
would be specified in the Statutory Instrument.  The Bill places an obligation on the Scottish 
Ministers to monitor compliance with any code of practice they have approved, and gives them 
discretion to serve notices upon any person who carries on a business of fish and shellfish 
farming requiring that person to execute such works and take such other steps as they consider 
necessary for securing compliance with the approved code.  This would have the effect of 
making any adopted code mandatory so this power is reserved only for the issues of parasites 
and fish escapes.   

29. A notice could only be served if a person was likely not to comply with any approved 
code in a material regard.  The Scottish Ministers must act reasonably and for them to be 
satisfied of a material breach of an approved code they would have to come to that conclusion on 
the basis of objective evidence.  The way the Scottish Ministers would get such evidence would 
be by way of inspections.  As a matter of administrative law, inspectors acting on the behalf of 
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the Scottish Ministers are obliged take into account all factors which are relevant and must 
discount all factors which are irrelevant. 

30. The Scottish Executive supports the robust voluntary approach taken by the fish farming 
industry and the shellfish farming industry in their codes of practice and would only envisage 
using the power for the Scottish Ministers to approve a code of practice if problems arose with 
the operation of the industries’ codes.  The Bill places a duty to consult relevant persons before 
making an order to approve a code of practice and the Scottish Executive is clear that to have 
authority, any approved code would have to be drawn up in close liaison with key stakeholders.  

Part 2:  Salmon and freshwater fisheries – Gyrodactylus salaris   

31. Gyrodactylus salaris is an external parasite which affects the skin, gills and fins of 
salmon in freshwater, causing the disease Gyrodactylosis.  Although the parasite cannot survive 
in full strength sea water it has been known to persist in brackish environments.  It kills salmon 
and other species can act as carriers.  It is exotic to Great Britain, and its introduction would have 
devastating consequences for wild salmon stocks; experience in Norway and other countries 
suggests that between 90 and 95% of salmon affected by Gyrodactylus salaris  would be killed 
by the effects of the parasite.  

32. Existing powers under the Disease of Fish Acts can go some way towards limiting an 
outbreak of Gyrodactylus salaris although there is a need to enhance the powers for designating 
areas.  Moreover, there is nothing in present legislation which would enable the Scottish 
Ministers to take steps to eradicate or control the spread of the parasite should it be detected in 
Scotland.  Accordingly the provision in the Bill would assist in preventing the spread of 
Gyrodactylus salaris and would also allow for proactive measures to be taken for its treatment. 

33. The measures give Scottish Ministers powers to construct and maintain barriers to 
prevent the spread of the parasite and/or to facilitate treatment.  The proposals also include a 
power of compulsory purchase, a power to require the closure of fish passes in existing dams to 
prevent the upstream migration of fish and a power of access, both to evaluate land for 
compulsory purchase and to effect treatment.  The measures also include powers to restrict the 
movement into or out of an area of specified materials, equipment or substances liable to 
transmit disease. This would apply where Gyrodactylus salaris is either suspected or confirmed.  
The measures also include a power to undertake the eradication of Gyrodactylus salaris by 
treating rivers with chemical agents. There is also a power for the mandatory clearance of fish 
farms in bodies of water where treatment is to be undertaken - this section does not prevent the 
sale of healthy fish to market where there are disease control measures in place.   

34. The Bill also includes an enabling power to allow the Scottish Ministers to establish a 
scheme to make payments to those who suffer losses as a consequence of the Scottish Ministers 
exercising their powers in relation to aspects of Gyrodactylus salaris.  The power to make 
payments for fish destroyed is covered separately, in part 4 of the Bill.   

35. The exercise of the powers for eradication of Gyrodactylus salaris would have serious 
and long-lasting effects upon the ecology of rivers and the activities of those who make use of 
inland waters, from fishermen to canoeists and those who make use of water in manufacturing 
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(for example distilleries).  The Scottish Ministers would not authorise any treatment programme 
unless a detailed planning exercise and extensive consultation with the full range of affected 
stakeholders had been undertaken.  Such an exercise would probably require a period of at least a 
year or two to complete.  The Scottish Ministers would wish to assess in great detail the effects 
that their actions would have, and carefully balance the importance of eradicating the parasite 
Gyrodactylus salaris and preserving the long-term future of wild Atlantic salmon stocks in 
Scotland against the significant effects on other interests.  The planning phase of an eradication 
programme would also need to ensure that any proposed treatment was lawful under other 
applicable domestic legislation and relevant Community law such as The Water Environment 
(Controlled Activities) (Scotland) Regulations 2005, the Habitats Directive and the Water 
Framework Directive.  These require that relevant economic, social and environmental 
considerations are fully taken into account before taking action. 

Part 3: Salmon and freshwater fisheries – miscellaneous amendments to salmon and 
freshwater fisheries legislation 

36. The Bill makes provision for a series of measures and amendments to salmon and 
freshwater fisheries legislation.  The provisions were drawn up in close liaison with the 
Freshwater Fisheries Forum and fall into three main categories:  improvements to the provisions 
on access; welfare considerations; and conservation measures.   

Access:  protection orders 

37. Anglers need fish to be present in rivers and lochs to be able to pursue their sport.  
Healthy fisheries need healthy fish populations.  Conservation and exploitation are 
interdependent and there is a balance to be struck between fishing effort and protection of the 
resource.  Sections 48 to 51 of, and Schedule 3 to, the Salmon and Freshwater Fisheries 
(Consolidation) (Scotland) Act 2003 (“the 2003 Act”) make provision for the Scottish Ministers 
to make an order referred to as a “protection order”.  Schedule 3 to the 2003 Act makes detailed 
provision in relation to the making, variation and revocation of protection orders.   

38. The system of protection orders has encountered considerable criticism from a small 
minority over the years and this was repeated by many of those who responded to the Scottish 
Executive’s consultation paper Protecting and Promoting Scotland’s Freshwater Fish and 
Fisheries.  The Scottish Ministers have made it clear that they intend to repeal the provisions in 
legislation that relate to protection orders.  However, over the past year, the Freshwater Fisheries 
Forum, a group which represents salmon and freshwater interests, including the vast majority of 
anglers, has been looking at the issue of the conservation, management and exploitation of 
freshwater fisheries stocks.  It has become clear from the many stakeholders through the work of 
the Forum that until a replacement structure for the management of freshwater fisheries is in 
place, it would be unwise to revoke protection orders, a view that was endorsed by the results of 
the consultation exercise on this Bill.  

39. The Bill therefore contains provisions to amend the protection orders system to make it 
more flexible and responsive to the needs of both anglers and riparian owners.  The provisions in 
summary are as follows:  the requirement for applicants to advertise an application for, and for 
the Scottish Ministers the making of, a protection order in the Edinburgh Gazette will be 
repealed;  a protection order need not apply to all the land enclosed by its boundaries, i.e. there 
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can be “holes” in a protection order area;  and fisheries can be removed from the prescribed area 
of a protection order for non-compliance with the requirement to increase access to fishing. 

40. Initial work on developing a future management structure for freshwater fisheries has 
already begun and this will be taken forward in liaison with stakeholders over the next two or 
more years. 

Access:  definition of rod and line 

41. In the Executive’s Green Paper Scotland’s Freshwater Fish and Fisheries: Securing their 
Future (published in 2001) it was acknowledged that the current definition of “rod and line”, 
given that it refers to single rod and line used otherwise than as a set line, prohibits the use of 
more than one rod, and the setting of rods on rod rests.  The Scottish Executive recognised that 
this provision had the effect of making certain commonly accepted methods of fishing unlawful, 
namely ledgering and, arguably, fishing from boats with multiple rods and lines (commonly 
referred to as harling or trolling depending on the kind of fish being fished for). 

42. Ledgering using a set rod is a common practice in coarse fishing.  A bait is fished using a 
line and weights with the rod being set on a rod rest.  It is also common practice for coarse 
fishermen to set more than one line and hence to set more than one rod.  It is also common 
practice amongst anglers when fishing from boats for either salmonids or coarse fish to use more 
than one rod and line, the baits and lures being trailed behind the boat.   

43. When fishing from a boat (whether for salmonids or coarse fish), the Bill therefore sets a 
limit such that no more than 4 rods may be used for fishing from that boat at any time, 
irrespective of how many anglers there are on board the boat (i.e. the maximum number of rods 
is in respect of the boat itself).  The rods used may be held in position in the boat by rod rests 
(although the angler is not obliged to use a rod rest;  for example, it would be acceptable for the 
angler to hold the rod in position by any other means, such as passing the rod through the jaws of 
a rowlock).  The key point is that while the angler using the rod(s) need not retain the rod(s) in 
his hands, the angler should be able to retrieve a rod as soon as practicable should a fish take the 
bait or lure attached to the line associated with any rod. 

44. When fishing otherwise than from a boat for freshwater fish other than salmonids, the 
Bill sets a limit such that no individual angler may use more than 4 rods and associated rod rests.  
Although the angler need not retain the rods in his hands (which would not be practicable if there 
were 4 rods in use at one time) the angler must remain in attendance to ensure that he or she is 
able to retrieve the rod as soon as practicable should a fish take the bait or lure attached to the 
line associated with any rod. 

Welfare:  use of gaffs, tailers and knotted/metallic landing nets 

45. A gaff is a large, barbless hook attached to a handle which can be used to hook a fish 
through the muscle in order to bring it ashore.  A tailer is a length of multi-stranded wire usually 
attached to a handle, with a small hoop fixed to the free end of the wire.  When the hoop is fixed 
and a large loop is formed in the wire, it may be passed over the tail of a salmon.  This can then 
be drawn tight and the salmon removed from the water by its tail.  Landing nets can be used to 
assist the landing of fish and to retain them briefly prior to dispatch or release.  Knots in the 
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mesh of such nets can damage the skin of fish and leave them vulnerable to infection.  Nets made 
of a metallic material can similarly be very abrasive and damaging to a fish’s skin.  

46. The above items have previously been permitted as auxiliaries to the taking of fish by rod 
and line under section 3 of the 2003 Act.  The Bill therefore amends this section so that the use 
of gaffs, tailers and knotted and/or metallic landing nets is prohibited. 

Welfare:  use of pike gags and knotted/metallic keepnets 

47. A pike gag is a device used to hold a pike’s mouth open after capture so that the hook can 
be removed (pike have significantly sharp teeth).  It has a very strong spring that forces the 
mouth of the pike open and may cause severe injury, including broken and dislocated jaws.  
Responsible pike fishermen do not use pike gags.  Keepnets are used to hold live fish in the 
water once caught before, say, weighing at the end of a day’s competition and returning the fish 
to the river.  As with landing nets, knots in the mesh of keepnets can damage the skin of fish and 
leave them vulnerable to infection.  Similarly, metallic mesh can be very abrasive and damaging 
to a fish’s skin.  

48. The Bill specifically prohibits the use of pike gags and knotted and/or metallic keepnets. 

Conservation:  weekly close times for freshwater fish and annual close times for freshwater fish 
other than trout 

49. The 2003 Act contains provisions for annual and weekly close times for salmon fishing 
and an annual close time for fishing for trout.  No close times are provided for in respect of 
fishing for any other species of freshwater fish.  The Bill includes provision for annual and 
weekly close times for other freshwater fish species and includes trout in the provision allowing 
weekly close times to be made.  This is because there is a real possibility of over-exploitation of 
the stocks of fish other than salmon.  These are enabling powers because the precise close times 
and the precise species will be determined on the basis of future evidence of the status of 
individual stocks. 

Conservation:  conservation regulations for freshwater fish  

50. Interest in fishing for freshwater fish is growing year on year and in order to ensure that 
such fisheries can be developed in a sustainable manner it is necessary to have powers available 
to regulate them.  In particular, it is helpful to extend the ability to specify particular baits and 
lures that may be used for salmon (section 33 of the 2003 Act) to other freshwater fish.  This 
enabling power may be considered in the first instance to implement the Executive’s policy of 
prohibiting the use of live vertebrates as bait throughout Scotland.   

51. These powers enable the Scottish Ministers to prohibit the removal in specified areas of 
certain species of fish unwanted by some people but for which access is sought by other anglers.  
The powers also enable the Scottish Ministers to prohibit adversely affecting the environment in 
certain areas to the detriment of specified fish species.  For example, a number of coarse fish 
species in particular require littoral vegetation in which to spawn, or as a nursery area for 
juveniles.  It has been known for attempts to be made to remove this vegetation to adversely 
affect spawning and juvenile development of particular species of fish unwanted by some.  
Similarly, if a loch or a pond level can be manipulated by means of a sluice, the status of these 
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littoral areas can be compromised by lowering the water level at crucial times in the life history 
of certain fish species to the detriment of those local stocks. 

52. By this means, the practice by some species-specific anglers of manipulating the local 
eco-system in favour of their prey and to the detriment of other fish will be controlled.  The 
provisions will also improve access on a diverse fishery basis (by preventing riparian owners 
from deliberately removing fish they do not want, so denying access and enjoyment to anglers 
who wish to fish for the fish in question.  The powers will also act as a conservation measure to 
support biodiversity and to protect specific species in given locations. 

Part 3:  Sea fisheries 

53. Experience with enforcement of the Sea Fish Licensing Order 1992 has led the Scottish 
Executive to take the view that licence conditions, which are enforced under section 4(6) of the 
Sea Fish (Conservation) Act 1967, are sufficient to prohibit fishing in a specified area for a 
specified description of sea fish, and to require prohibited species be returned to the sea 
forthwith.  In these circumstances section 4(9A) of the Sea Fish (Conservation) Act 1967 (which 
requires any fish taken on board a boat in breach of an order under that section to be returned to 
the sea forthwith) is now redundant and the Bill therefore revokes that subsection and related 
subsection (9B). 

54. Section 30(1) of the Sea Fisheries Act 1981 makes provision in relation to the 
enforcement of Community legislation and allows immediate enforcement of Community 
restrictions relating to sea fishing (e.g. a limit on the number of days a fishing vessel can spend 
at sea) until such time as an order can be made under section 30(2) of the Act.  As well as 
transposing Community restrictions, section 30(2) enables the transposition of Community 
obligations in relation to sea fishing (e.g. a requirement for a vessel of  a certain size to carry 
satellite location-reporting equipment) into Scottish secondary legislation.  To allow the Scottish 
Executive to comply with the Common Fisheries Policy both restrictions and obligations relating 
to sea fishing should apply immediately once they come into effect under Community law.  The 
Bill amends section 30(1) of the 1981 Act so that both terms are covered. 

Part 4:  Miscellaneous provisions 

Unauthorised introduction of live fish into specified marine waters 

55. The movement of fish from farm to farm poses a significant risk of the spread of fish 
disease.  One of the biggest factors in the outbreak of infectious salmon anæmia in the late 1990s 
was the rapid spread of the disease throughout much of Scotland as a result of fish movements.  
Since then, the finfish aquaculture industry has identified a number of marine “farm management 
areas”, which are areas agreed by the fish farmers who share the area.  The current finfish 
aquaculture Code of Good Practice sets out recommendations on seawater to seawater fish 
movements, which mean that all such movements should be subject to a documented risk 
assessment.    

56. The provisions in the Bill enable the Scottish Ministers to make statutory instruments 
designating “specified areas” of marine waters and requiring all parties who intend to transfer 
live fish into the specified area to seek prior written consent from the Scottish Ministers.  As a 
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matter of good practice, the Scottish Ministers would consult fish farming stakeholders before 
drawing up any statutory instrument defining specified areas.  The fish farming industry’s 
existing marine farm management areas referred to above would make a logical basis for the 
specified areas to be defined by order.  Movements between farms within a specified area will be 
unaffected by this provision. 

Unauthorised introduction of live fish into inland waters 

57. The introduction of fish into inland waters to which they are not native can have 
damaging environmental consequences.  It risks the transmission of disease and disruption to and 
displacement of native species.  The Bill brings in a new offence of intentionally introducing live 
fish or spawn into inland waters (other than the waters of a fish farm) without the prior written 
consent of the Scottish Ministers or, for salmon, the relevant district salmon fishery board. 

Discretionary power to make payments in respect of fish destroyed 

58. At the time of the infectious salmon anæmia outbreak in 1998/99 there was no 
compensation for losses due to Scottish Executive disease controls.  Companies’ insurance can 
cover the loss of fish that die of disease, but there is at present no mechanism to make payments 
for the loss of fish that are destroyed due to government controls intended to prevent the spread 
of disease. 

59. The Bill therefore contains a discretionary enabling power such that the Scottish 
Ministers could, if they saw fit and without obligation, set up a scheme by Statutory Instrument 
to pay compensation of such amount and in such circumstances as the Scottish Ministers 
prescribe for any fish destroyed for the purposes of disease controls.  Such a scheme could 
specify the amount payable and the basis on which those amounts are ascertained; describe the 
circumstances where payments would or would not be made; and prescribe the conditions under 
which payments would be made.  

60. Statutory Instruments are the best vehicle for delivering the detail of a scheme for 
payments for fish destroyed.  It would be unnecessarily limiting to define the compensation in 
primary legislation.  To do so would remove the possibility of tailoring any payments to the 
specific circumstances of any given outbreak of disease and would rob the Scottish Executive of 
the flexibility to adapt to conditions that change over time.  A Statutory Instrument made in 
respect of payments must be made by affirmative resolution, which gives the Scottish Parliament 
the right to scrutinise any payment scheme at time it is being proposed so that the Scottish 
Parliament can assess for itself whether the scheme is in the right terms given the factors 
involved at that time. 

Payments for certain purposes 

61. There are a large number of bodies involved in the aquaculture, sea fishing and 
freshwater fishing sectors that pursue activities which are consistent with the Scottish 
Executive’s policy for these areas.  It is the Scottish Executive’s policy, as set out in the 
Strategic Framework for Scottish Aquaculture, the Strategic Framework for Inshore Fisheries 
and the Strategic Framework for Scottish Sea Fisheries to support such work.  The Bill contains 
provisions to support such activities as there are no existing powers currently in place to allow 
Scottish Ministers to support such activities.  For example, with respect to freshwater fisheries, 
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no powers exist to permit Ministers to make payments except to organisations which not only 
develop and improve fisheries but also make them available for letting or fishing by persons 
authorised to fish.  This precludes payments to organisations that do not themselves operate 
fisheries, but gather the scientific information necessary for sound management, and implement 
habitat and fishery improvement measures. 

Mandatory information collection:  economic, social and environmental aspects of fish farming 
and shellfish farming 

62. The Scottish Executive currently collects very little information on the aquaculture 
industry apart from that required by the Registration of Fish Farming and Shellfish Farming 
Businesses Order 1985 as amended and the voluntary annual shellfish and finfish production 
surveys undertaken by Fisheries Research Services. 

63. As the aquaculture industry in Scotland has grown in size and economic importance it 
becomes increasingly important to formalise the survey data collection, to protect and where 
necessary develop the dataset.  The Scottish Executive supports the aquaculture industry in many 
ways (examples include the measures in the strategic framework for Scottish aquaculture and the 
provision of grants under the Financial Instrument for Fisheries Guidance – a European 
Structural Fund which will be replaced during 2007 by the European Fisheries Fund) and it is 
therefore important that the Scottish Ministers have the means of collecting information to 
justify/assist public sector involvement.  

64. The provision in the Bill will enable the Scottish Ministers to introduce secondary 
legislation which will require fish farmers and shellfish farmers to submit such information as 
the Scottish Ministers deem necessary and appropriate in relation to the economic, social and 
environmental aspects of fish farming and shellfish farming.   

ALTERNATIVE APPROACHES 

65. Alternative policy approaches to primary legislation were considered.  For aquaculture, 
two alternatives were considered: one, to take no legislative action and instead rely entirely on 
the industry’s voluntary code of good practice and two, to introduce a licensing scheme.  For 
freshwater fisheries, some suggested postponing legislation until the management and funding 
issues were resolved and drafting a Bill to cover all the aspects of freshwater fisheries, including 
new management structures. 

Aquaculture:  code of practice 

66. The option of relying on the voluntary approach delivered through the finfish farming and 
the shellfish farming industries’ codes of good practice was considered.  These will clearly 
produce positive results and the Scottish Executive supports the industries’ moves towards 
improving practice in fish farming and shellfish farming.  That said, relying wholly on a 
voluntary approach leaves unanswered the question of how to tackle farms which do not sign up 
to or adhere to the codes of good practice.  As yet not every fish farmer has signed up to 
adhering to the Code and there is no mechanism to force adherence. Also, even a farmer who has 
signed up to the Code may not meet the requirements and the only sanction we are aware of at 
this time is the potential to publish which companies have been judged through audit procedures 
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to meet the standards set out. A further sanction of expulsion could be taken by the bodies 
promoting compliance with the code of good practice but that would not necessarily play any 
parting  rectifying bad or poor practice.   

Aquaculture:  licensing scheme 

67. Another alternative approach to legislation that was considered was the introduction of a 
licensing scheme, with the ultimate sanction for repeated breaches of the code of practice being 
loss of licence.  However, applying for a licensing scheme would impose up front costs on the 
farmer and managing and policing a scheme would add to the costs on the Scottish Executive.  
This proposal also raised the question of which authority would consider and issue fish farm 
licences.   It was considered that imposing a general licensing scheme for fish farming would be 
a burden on the fish farming and shellfish farming industries and would run directly contrary to 
Partnership Agreement No. 328.   

68. In addition, the penalty of losing a licence (which would mean the farm would no longer 
be able to operate) for breaching sensible but precautionary measures may be difficult to justify.  
There is no provision for the closure of farms in the Bill because there is no objective evidence 
to support such a measure. The use of a license scheme would be a draconian measure if it 
resulted in closure of farms, it is better to use inspectors to advise, if necessary issue notices and 
only then move to court action to ensure that appropriate steps are taken by the farmer.      

Freshwater fisheries 

69. The main alternative policy approach to primary legislation in the current session of the 
Scottish Parliament with regard to freshwater fisheries was to wait until new management 
structures were in place before bringing forward the revisions to freshwater fisheries legislation 
that are aimed at improving access, sustainability and conservation.  However, the Scottish 
Executive believes that while there is more to do in the field of freshwater fisheries, particularly 
as regards future management structures, the provisions in the Bill are sufficiently important to 
merit action now.  For example, it became clear during the consultation process that reliance on 
voluntary observance of issues such as those proposed in relation to fishing for salmon and 
freshwater fish would be unlikely to be of benefit.  In particular, the unregulated movement of 
fish between river catchments has already led to introductions of fish that are not native to the 
receiving waters, to the detriment of the native fish and the fisheries that depend upon them.  
Changes to the provisions on lawful fishing methods are necessary because some of the 
commonly used practices are simply unlawful at the moment. 

CONSULTATION 

70. The Aquaculture and Fisheries Bill – Consultation Paper and Draft Regulatory Impact 
Assessment sought views on the Executive’s proposals for the Aquaculture and Fisheries 
(Scotland) Bill, planned for introduction in June 2006.  The Consultation Paper was published on 
16 December 2005, with responses requested by 27 February 2006, this was subsequently 
extended to 3 March 2006.   

71. The Scottish Executive issued over 2,000 copies of the consultation paper and 
questionnaire to over 900 individuals and organisations throughout Scotland.  The consultation  
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paper and questionnaire were also available online in two formats.  All references contained 
within the consultation paper were also accessible on the Executive’s Fisheries Bill web pages.  
The consultation paper contained 51 numbered questions and a total of 436 responses had been 
received by the end of the consultation period.  Two additional responses were received after the 
extended closing date for submissions.   

72. The Scottish Executive also conducted a series of public meetings as part of the 
consultation exercise to give members of the public an opportunity to meet SEERAD officials 
and put forward their views on the proposals in person.  The Executive had planned 8 such 
meetings, throughout Scotland, but this was expanded to 10 meetings due to demand.  The 
meetings were held between mid-January and early-February 2006.  More than 400 people 
attended the meetings.  The proceedings of each meeting can be found online at: 
www.scotland.gov.uk/Topics/Fisheries/afBill/    

73. The figure of 436 responses is significantly higher than many other recent Scottish 
Executive consultation exercises.  It would appear that direct contact with stakeholders, coupled 
with the series of public meetings and the availability of documents on the internet and at the 
public meetings had an overall beneficial effect on the overall number of returns. 

74. The analysis of consultation responses was published on 15 May and can be found online 
also at:  www.scotland.gov.uk/Topics/Fisheries/afBill/  

75. The broad response to the consultation was one of agreement with the Scottish 
Executives proposals.  However it was clear from the consultation that whilst most respondents 
agreed with the general thrust of what was proposed in the consultation there was a great deal of 
debate about how each proposal might be taken forward through the Bill.  The Scottish 
Executive took cognisance of these views in the course of drafting the Bill.  Further detail about 
the consultation, including the Analysis of Responses and the Scottish Executive’s Response to 
the Consultation can be found on the Scottish Executive Website:  
www.scotland.gov.uk/topics/fisheries/afbill.  Some of the proposals that were outlined in the Consultation on 
the Bill were not taken forward by the Scottish Executive even though there was broad support 
for them.   For example, the proposals on strict liability offence for fish farm escapes was not 
taken forward because many respondents to the consultation pointed out that the proposals would 
be difficult to enforce and discourage the reporting of escapes. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

76. The Scottish Ministers have reaffirmed their commitment to consideration of equality 
provisions in legislation.  This part of the Policy Memorandum has been prepared by the Scottish 
Executive to assist consideration by the Scottish Parliament of the impact on equal opportunities 
by the Aquaculture and Fisheries (Scotland) Bill.  It responds to the six standard equalities 
questions as endorsed by the Equal Opportunities Commission, the Commission for Racial 
Equality and the Disability Rights Commission in 1999 and as used by the Scottish Executive. 
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1. What is the policy for?  Who is the policy for?  What are the desired and anticipated 
outcomes?    
 
77. This Bill is about fish, fish farming and fishing, notably angling.  The policy is for all fish 
farmers and shellfish farmers, for fishermen, for all anglers, for those who live in rural 
communities who benefit from a healthy rural community, supported by jobs in the aquaculture 
and angling and associated tourism sectors and, ultimately, for everyone who eats fish.  In 
particular, anybody can be an angler and many people in Scotland, from all walks of life, are.  
Overall, the policies in the Bill are intended to benefit the people of Scotland through 
contributing to a safe, sustainable and healthy food supply, as well as healthy stocks of 
freshwater fish and access for those who wish to fish for them responsibly. 

2. Do we have full information and analyses about the impact of the policy upon all 
equalities groups?  If not why not?    
 
78.  The effects of the provisions in the Bill have been carefully considered in relation to 
their potential impacts on different equality groups.  The policies to be implemented through the 
Bill will apply across all of Scotland.  Although nothing in the Bill will have a direct impact on 
tackling discrimination, there is no intention that any of the Bill’s provisions will have a 
differential or discriminatory impact on equality groups.  It is the Scottish Executive’s view that 
the Bill does not impact in any differential or discriminatory sense upon groups which are 
defined by personal attributes or characteristics such as gender, marital status, age, race, 
disability, religion, sexual orientation, language, social origin or political belief. 

3. Has the full range of options and their differential impacts on all equality groups been 
presented?    
 
79. The policies being pursued in the Bill have been the subject of full and comprehensive 
consultation with a wide range of stakeholders.  In the case of the provisions on freshwater 
fisheries, these were worked up over the past year in close liaison with the Freshwater Fisheries 
Forum, a group representing the vast majority of anglers and other freshwaters stakeholders and 
whose plenary meetings are open to any member of the public.  In addition to undertaking a 
comprehensive written consultation exercise, officials held a series of ten roadshows throughout 
Scotland, including on two major Scottish islands, in order to hear the views of stakeholders 
personally.   

80. A wide range of equalities and religious groups were contacted during the consultation 
process including the African and Caribbean Network, the Church of Scotland Offices, the 
Commission for Racial Equality, the Disability Rights Commission, the Equal Opportunities 
Commission, the Evangelical Alliance Scotland, the Scottish Churches Parliamentary Office, the 
Scottish Disability Sport Angling Committee, the Scottish Inter Faith Council, the Scottish 
Women’s Convention, and the Scottish Youth Parliament.  In addition, as many angling clubs as 
possible were contacted.  Angling clubs are open to all and many count disabled anglers in 
particular amongst their members, who would have pointed out any inadvertent discrimination in 
any of the freshwater fisheries policies. 
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81. Wherever possible throughout the policy development process that led to the production 
of this Bill, the views of minority and special interest groups were actively sought to ensure that 
policies take account of their views. 

4. What are the outcomes and consequences of the proposals?  Have the indirect, as well as 
the direct, effects of the proposals been taken into account? 
 
82. The outcomes and consequences of the policies in the Bill are outlined in the answer to 
question number one in this sequence, in paragraph 77 above.  As far as possible, both the direct 
and indirect effects of the policies have been taken into account.  In angling, for example, by 
making it explicitly legal to use a rod rest, the needs of certain disabled anglers who would find 
it difficult to actively cast a rod on a continuous basis have been addressed. 

5. How have the policy makers demonstrated they have mainstreamed equality?    
 
83. As discussed elsewhere in this Policy Memorandum, the policy provisions in the Bill 
have been the subject of extensive consultation.  Throughout the policy development process, the 
Scottish Executive has been careful to check for the possibility of inadvertently discriminatory or 
significantly differential impacts.  Moreover, the Scottish Executive has received no 
representations in response to its consultation paper on the Aquaculture and Fisheries (Scotland) 
Bill to suggest that the provisions of this Bill will impact negatively upon equality interests.  

6. How will the policy be monitored and evaluated?  How will improved awareness of 
equality implications be demonstrated?    
 
84. The Scottish Executive is committed to monitoring the outcome of all its new legislation.  
For the Aquaculture and Fisheries (Scotland) Bill this will be undertaken mainly through 
ongoing close contact with stakeholders.  

Human rights 

85. The Scottish Executive is of the view that the Bill is compatible with the European 
Convention on Human Rights and that there are no human rights issues.  In formulating the 
policy behind the Bill, we carefully considered the compatibility of our proposals with human 
rights, concluding in each case that the measures proposed were compatible.  For instance, a 
number of provisions in the Bill impose controls on the use of property - e.g. the prohibition on 
the use of pike gags, gaffs and tailers introduced by Part 3 of the Bill - or confer powers which 
have the potential to interfere with the enjoyment of property (for example, a number of the 
powers to control and eradicate Gyrodactylus salaris).  Such measures fall to be considered in 
terms of Article 1 of the First Protocol to the European Convention on Human Rights, which 
protects the peaceful enjoyment of possessions and permits interference with this right only to 
the extent that the interference is justified in the public or general interest and lawful.  In each 
case we take the view that this test is met, and that the measures contained in the Bill represent 
proportionate measures in pursuit of legitimate objectives (in the examples above, the promotion 
of the welfare of fish and the control of fish disease, respectively). 

76



This document relates to the Aquaculture and Fisheries (Scotland) Bill (SP Bill 67) as 
introduced in the Scottish Parliament on 29 June 2006 

 
 

 18  

Impact on island communities 

86. Many fish farms and much freshwater fishing is located in Scotland’s islands.  The 
provisions are aimed at supporting and building confidence in the aquaculture industry and at 
improving the sustainability of and access to, freshwater fisheries, and the Scottish Executive is 
of the opinion that the Bill works in support of island communities. 

Impact on local government 

87. This Bill has no impact on local authorities. 

Impact on sustainable development 

88. The provisions in the Bill work in support of sustainable development.  For aquaculture 
they help support the aquaculture industry by helping tackle the issues of parasitic sea lice and 
the prevention of escape of farmed fish which can have a negative environmental impact, the Bill 
helps ensure that development in aquaculture takes place in a sustainable manner. 

89. Coarse and game fishing in Scotland can be developed.  For this to happen in a 
sustainable manner, the Bill helps ensure that access to fisheries is enjoyed responsibly, that fish 
stocks are not endangered by bad practices or over-fishing and that the environment is not 
despoiled by or to the detriment of fishing.  
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SP Bill 67–DPM 1 Session 2 (2006) 

AQUACULTURE AND FISHERIES (SCOTLAND)  BILL 

——————————

DELEGATED POWERS MEMORANDUM  

PURPOSE

1. This memorandum has been prepared by the Scottish Executive in accordance with Rule 
9.4A of the Parliament’s Standing Orders, in relation to the Aquaculture and Fisheries (Scotland)  
Bill.  It describes the purpose of each of the subordinate legislation provisions in the Bill and 
outlines the reasons for seeking the proposed powers.  This memorandum should be read in 
conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

INTERPRETATION

2. In this Memorandum: 

 “the 1937 Act” means the Diseases of Fish Act 1937; 

 “the 2003 Act” means the Salmon and Freshwater Fisheries (Consolidation) (Scotland) 
Act 2003. 

OUTLINE OF BILL PROVISIONS 

3. The Bill progresses a range of policies designed to help support the aquaculture industry 
and build public and international confidence in fish farming by underpinning the voluntary 
approach by providing backstop provisions to tackle the long running and difficult issues of 
control of parasitic sea lice and the containment and prevention of farmed fish.  The Bill also 
progresses a range of policies designed to ensure the future sustainability of the freshwater 
fishery by improving; the rules on access, fish health & welfare and introducing conservation 
measures.  The provisions in the Bill are based on the consultation paper, Aquaculture & 
Fisheries Bill:  Consultation Paper and Draft Regulatory Impact Assessment, published in   
December 2005. 

4. The Bill is divided into 5 Parts and in summary provides for the following: 

Part 1 provides a series of information gathering, inspection and enforcement 
measures aimed at controlling parasites on fish farms and shellfish farms and at 
improving, in respect of fish farms only, the containment of fish, prevention of 
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escape of fish, and recovery of escaped fish.  It also provides a power for the Scottish 
Ministers to approve a code of practice giving guidance and promoting desirable 
practices in respect of each of these matters; 

Part 2 provides powers for the containment and treatment of the disease causing 
parasite of salmon Gyrodactylus salaris, should it be introduced into Scotland.  
These include powers to construct barriers, to purchase land compulsorily for the 
purpose of doing so;  to maintain and dismantle any such barriers; and to treat 
waterways with chemical agents; 

Part 3 provides a series of measures in respect of salmon and freshwater fisheries.  It 
also makes an amendment to section 30(1) of the Fisheries Act 1981; 

Part 4 provides a series of miscellaneous measures, including the regulation of the 
movement of live fish with a view to preventing the spread of fish diseases and 
protecting local fish populations; a discretionary power for the Scottish Ministers to 
make payments in certain circumstances; and the provision of certain information 
about fish farming and shellfish farming; and   

Part 5 makes provision in respect of the application of the Bill to the Crown; 
concerning offences by bodies corporate; in respect of minor and consequential 
amendments; for the making of ancillary provisions by order; for the exercise of 
powers conferred by the Bill by statutory instrument; in respect of interpretation of 
the Bill; and for commencement of provisions of the Bill. 

RATIONALE FOR SUBORDINATE LEGISLATION 

5. The Bill contains a number of delegated powers provisions which are explained in more 
detail below. In deciding whether these provisions should be specified on the face of the Bill or 
left to subordinate legislation, the Scottish Executive has carefully considered the importance of 
each matter against the need to: 

ensure sufficient flexibility to respond to changing circumstances and to make 
changes quickly in the light of experience without the need for primary legislation;  

allow detailed administrative arrangements to be kept up to date within the basic 
structures and principles set out in the primary legislation; and 

ensure that the aquaculture industry is regulated through flexible measures which can 
be applied in an appropriate manner based upon the industry’s success, or otherwise, 
with respect to self policing and its application of voluntary codes of practice and 
other appropriate systems. 

GENERAL SUBORDINATE LEGISLATION PROVISION 

6. Section 36 (orders) contains the general subordinate legislation provisions and provides 
that any power conferred on the Scottish Ministers to make an order under the Bill must be 
exercised by statutory instrument.  Subsection (1)(b) allows different provision to be made for 
different purposes.  Subsection (2) provides that all of these powers are subject to negative 
resolution procedure, except for orders made under section 29(1) and section 35 (if it contains 
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provisions which add to, replace or omit any part of the text of an Act) which are subject to the 
affirmative procedure, and the commencement provisions where no procedure is required. 

DELEGATED POWERS 

Section 1(1) – power to require information about fish farms and shellfish farms: parasites 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
7. This provision allows the Scottish Ministers to make an order requiring fish and shellfish 
farmers to compile, retain and provide information in relation to the prevention, control and 
reduction of parasites affecting their stock.

Reason for taking power 
8. Stocks of wild salmon and sea trout have declined in recent years on the west coast of 
Scotland and it is likely, given research findings, that sea lice infestation from salmon farms has 
and can play a part in this decline unless lice numbers are properly managed and controlled.  The 
precautionary approach suggests it is reasonable that sea lice levels on farms are controlled and 
section 6 of this Bill enables Scottish Ministers to serve notices requiring the farmer to undertake 
control measures.  In order to determine whether the serving of a notice is required Scottish 
Ministers need access to data concerning levels of infestation and control measures undertaken. 

9. It is appropriate that provision be made by subordinate legislation, for two reasons.  First, 
the requirement to make an order will depend upon the extent to which the information required 
cannot be gained voluntarily, and this demands a flexibility which could not be achieved were 
the detail of the information required to be specified directly in primary legislation.  Second, any 
order will require to contain technical detail of the nature of the information sought and the 
manner in which information should be gathered and compiled, and this level of detail is best 
dealt with in subordinate legislation, following the principles laid down in the primary 
legislation.

Choice of procedure 
10. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate as any orders will be made after consultation with stakeholders to take into account 
procedures already adopted by the industry as good practice, and will implement detailed policy 
within the framework laid down by the Bill. 
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Section 1(3) – power to require information about containment of fish on, and escape of 
fish from, fish farms and the recovery of escaped fish 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

11. This provision allows the Scottish Ministers to make an order requiring fish farmers to 
compile, retain and provide information in relation to the containment of fish on fish farms, the 
prevention of escape of fish from fish farms and the recovery of escaped fish.  

Reason for taking power 
12. We require to regulate the containment of farmed fish because of the risk that escaped 
fish can interbreed with wild salmon. Wild salmon return to the rivers in which they were 
spawned and have become genetically suited to survive through each stage of development, from 
fry to smolt to adult, so as to be able to complete up stream migration to reach their spawning 
grounds. If farmed fish do escape and survive to reach these spawning grounds it is likely that 
the genetic integrity of the wild stock will be diluted and that the resultant progeny will be less 
suited to survive in the environment at any stage of their development. There is also the risk that 
escaped farm fish can act as carriers of disease. 

13. As with the power in section 1(1), the extent to which provision will need to be made for 
the compulsory provision of information will depend upon the degree to which such information 
cannot be gained voluntarily.  For this reason, and also on the ground that the necessary level of 
detail is best contained in subordinate legislation, it is appropriate to proceed by way of 
subordinate legislation.

Choice of procedure 
14. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate as any orders will be made after consultation with stakeholders to take into account 
procedures already adopted by the industry as good practice, and will implement detailed policy 
within the framework laid down by the Bill. 

Section 4(2) – Meaning of parasite

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
15. This provision enables Ministers to modify the definition of “parasite” in Part 1 of the 
Bill.
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Reason for taking power 
16. Section 4(1) of the Bill defines “parasite” for the purposes of Part 1 of the Bill as 
meaning the two species of sea lice that presently cause concern:  Lepeophtheirus salmonis and 
Caligus elongatus.  At the present time the Scottish Executive are only aware of two main 
parasites of salmon and sea trout which the fish farming industry and wild fish interests want 
controlled.  It is possible that other species of parasite may infest fish and shellfish farms and it is 
prudent that Scottish Ministers should be able to amend the list of parasites for which control 
measures are appropriate without the need for primary legislation.      

Choice of procedure 
17. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate because any amendment of the definition of “parasite” would be a technical one, 
based upon scientific advice and consultation with fish farming and wild fish interests. 

Section 7(1) and (3) – Powers to approve a code of practice 

Powers conferred on: the Scottish Ministers 
Powers exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
18. This provision allows the Scottish Ministers to approve codes of practice with respect to 
the prevention, control and reduction of parasites; containment of fish; prevention of escape of 
fish and recovery of escaped fish.

Reason for taking power 
19. The Scottish Executive supports the Code of Good Practice developed by the fish farming 
industry in accordance with the Strategic Framework for Scottish Aquaculture, and proposes to 
adopt this Code, with or without modifications, and as amended from time to time, as the 
benchmark for good practice in fish farming against which inspectors will make their 
assessments.  This section allows the Scottish Ministers to adopt codes of practice, compliance 
with which will then become mandatory and may be enforced by notices served under section 8.  
Good practice in fish and shellfish farming continues to develop, and there will be a need to 
adopt amendments to codes of practice to reflect these developments.  In view of this it is 
appropriate that the adoption of such codes should be by way of subordinate legislation.

Choice of procedure 
20. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate because any decision to approve a code will be taken after consultation with the 
industry and other stakeholders, and any amendments to an approved code will be technical in 
nature, reflecting developing best practice in the industries concerned, and implementing the 
detail of the policy set out in the Bill.  
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Section 13(1) – Additional powers when designating area under section 2 of the 1937 Act

New section 2ZA of the 1937 Act 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order 
Parliamentary procedure: none 

Provision
21. This provision modifies the existing power to make designation orders in terms of section 
2 of the 1937 Act to allow such an order made in relation to Gyrodactylus salaris to include 
provision prohibiting the movement into or out of the designated area of specified vehicles and 
equipment without appropriate disinfection, to prohibit or regulate the taking into or out of the 
specified area of dead fish and to regulate entry to or exit from the designated area. 

Reason for taking power 
22. This amendment is necessary to allow sufficient provision to be made by order under 
section 2 of the 1937 Act should Gyrodactylus salaris be introduced into Scottish waters.
Without this amendment, the only restrictions which may be contained in an order under section 
2 of the 1937 Act relate to the movement of live fish, live eggs of fish and foodstuff of fish.  
These restrictions would not be sufficient to limit the spread of Gyrodactylus salaris, which can 
survive for some time without a host and be transmitted via contaminated objects.   

Choice of procedure 
23. New section 2ZA amends the existing power to make designation orders under section 2 
of the 1937 Act, which are presently subject to no Parliamentary procedure.  It does not create 
any new order-making power.  The existing regime for making orders under section 2 of the 
1937 Act works well, and we have not sought to modify the procedure in the context of this 
amendment to the scope of the power. 

Section 14 – Preliminary designation of area in relation to Gyrodactylus salaris

New section 2ZB(1) and (3) of the 1937 Act 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: laid before the Scottish Parliament after it is made  

Provision
24. This section enables the Scottish Ministers to make temporary orders designating waters 
within Scotland or the Scottish zone, and prohibiting or regulating the taking into or out of the 
designated area, and regulating the movement within the designated area of live fish, live eggs of 
fish, and foodstuff of fish.  An order may be made if the Scottish Ministers have reasonable 
grounds for suspecting that any inland or marine waters in the United Kingdom are infected by 
Gyrodactylus salaris.  An order under this section has an initial duration of 30 days, extendible 
by further order to 60 days. 
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Reason for taking power 
25. This power is required as a precaution to prevent the spread of Gyrodactylus salaris into 
or within Scotland should the parasite be reported in waters anywhere in the United Kingdom.  It 
would allow restrictions to be put in place which would minimise the risk of the spread of the 
parasite while urgent research could be conducted with a view to making appropriate, longer 
term provisions. It is a contingency power, to be used should an outbreak of Gyrodactylus salaris
be suspected; and as a contingency power whose effectiveness depends upon swift action, it is 
appropriate that it be taken by means of a power to make subordinate legislation.  

Choice of procedure 
26. Orders under this section will be laid before the Scottish Parliament after they are made, 
but subject to no further procedure.  The Scottish Executive considers that this is appropriate, 
bearing in mind three considerations: the urgent nature of the orders, their limited duration, and 
their limited effect.  These temporary orders must be made urgently if they are to be of any 
value, and their purpose would be defeated by a requirement for parliamentary procedure prior to 
their coming into force.  A made affirmative procedure, in which orders came into force upon 
being made but ceased to have effect a number of days afterwards unless approved by a 
resolution of the Parliament, would not be appropriate as the orders are temporary in nature, and 
intended to have a maximum duration similar to that of the period during which a made 
affirmative instrument would have had effect without a resolution of the Parliament.  The 
procedure chosen is also appropriate in light of the limited nature of the power – to regulate the 
movement of live fish, live eggs of fish and foodstuffs for fish, for a fixed period of time 
specified in the Bill. 

Section 16 – amendment of section 31(1) of the 2003 Act (salmon fishing: general 
regulations)

New section 31(1)(g) of the 2003 Act 

Power conferred on:  the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
27. Section 16 of the Bill inserts a new paragraph (g) into section 31(1) of the 2003 Act, 
permitting the Scottish Ministers to make regulations providing for the closure or alteration of 
means for the passage of salmon through, round or over dams, lades or water wheels.  The 
principal use of this power would be to require the closure or alteration of fish passes (which are 
structures constructed to allow fish to move upstream past dams or lades) as a supplement or 
alternative to the construction of barriers to the movement of fish as part of a plan for the 
containment or eradication of Gyrodactylus salaris.

Reason for taking power 
28. Inserted section 31(1)(g) creates a power to be used if appropriate in the control and 
treatment of a future outbreak of Gyrodactylus salaris.  As the power is aimed at a hypothetical 
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future outbreak, and will require to be adjusted to the facts of such an outbreak, it is appropriate 
that the matter be dealt with in subordinate legislation. 

Choice of procedure 
29. The amendment introduced by section 16 does not alter the existing procedure for the 
making of regulations under section 31(1) of the 2003 Act, which are subject to annulment in 
pursuance of a resolution of the Scottish Parliament (see section 68(2) of that Act).  The Scottish 
Executive considers that this procedure remains appropriate, as the new power is of a relatively 
limited nature and of a similar character to the existing provisions of section 31(1). 

Section 19 – Gyrodactylus salaris: Scottish Ministers’ power to make payments  

New section 5F of the 1937 Act 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision
30. Section 19 inserts new section 5F of the 1937 Act, which gives the Scottish Ministers 
power, in accordance with a scheme made by them by order, to make payments in respect of 
such matters as may be specified by them by order in relation to the exercise of their powers in 
relation to Gyrodactylus salaris (that is, their powers under inserted sections 2ZA, 2ZB, 5A, 5B, 
5C and 5E of that Act ).

31. The scope of the power is deliberately broad.  A number of the powers in respect of 
which payments may be made under a scheme established under new section 5F – notably 
sections 5A, 5B and 5C relating to the construction of barriers, the use of chemical treatments 
and the clearance of certain fish farms – have the potential to involve considerable interference 
with the peaceful enjoyment of the rights of property of the owners of fishing rights, of sections 
of river affected by treatment, or of fish farms, and circumstances may arise in which payment is 
appropriate in respect of the exercise of those powers in order to ensure a fair balance between 
the interests of affected proprietors and the general interest in controlling and eliminating 
Gyrodactylus salaris.

32. Section 5F(2) provides that payments under subsection (1) may not be made in relation to 
fish destroyed in the exercise of the specified powers.  This is on the basis that such payments 
may be made under section 29 of the Bill (payments in respect of fish destroyed). 

Reason for taking power 
33. New section 5F is a reserve power, to be exercised where necessary in conjunction with, 
or in consequence of, the other powers introduced into the 1937 Act by Part 2 of the Bill.  The 
detail of the payments required will depend upon the facts of each outbreak and the decisions 
taken in relation to the exercise of these other powers.  It is therefore appropriate that the details 
of any payment scheme be specified in subordinate legislation. 
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Choice of procedure 
34. Orders under new section 5F of the 1937 Act are to be subject to affirmative resolution, 
as any scheme established by such an order will involve the making of payments from public 
funds, and it is considered that the Parliament should have the opportunity of considering in 
detail any proposed scheme for payment. 

Section 23 – Weekly close time for freshwater fish  

New section 17A(1) of the 2003 Act 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
35. Section 23 inserts new section 17A into the 2003 Act.  Section 17A(1) allows the Scottish 
Ministers, after consulting such persons as they consider appropriate, to make orders specifying 
weekly close times for fishing for freshwater fish.  Such orders may make different provisions 
for different species of freshwater fish and for different areas of Scotland. Any person who fishes 
during a specified close time for fish specified in the order shall be guilty of an offence 
(punishable by a fine of up to level 3 on the standard scale), of which that person may be 
convicted on the evidence of one witness. 

Reason for taking power 
36. Fishing for freshwater fish, including fishing for trout, is the sector of the sport of angling 
showing the greatest growth, and potential for further and faster growth, in Scotland.  When this 
is allied to the measures being taken elsewhere in the Bill to extend the methods of fishing 
available to bring them into line with those in place in other countries, the scope for increased 
fishing activity is potentially greatly enhanced.  Successful fisheries depend on sustainability, 
however, and any increase in fishing activity may need to be regulated in future if there is 
recognition of threats to stocks.  There is already a weekly close time when fishing for salmon, 
but no such close times when fishing for trout or other freshwater fish.  Section 17A would allow 
for the introduction of weekly close times if it became clear that there was a need in particular 
areas, and for particular species, to reduce fishing effort by this method.  The need for weekly 
close times will be assessed on the basis of monitoring of freshwater fish stocks, and flexibility is 
required to impose and modify such close times in line with the results of this monitoring.  This 
need for flexibility, together with the level of technical detail which may need to be specified in 
relation to weekly close times for different species and in different areas, justifies making 
provision by subordinate legislation. 

Choice of procedure 
37. Orders made under this section will be subject to annulment in pursuance of a resolution 
of the Scottish Parliament.  The negative resolution procedure is considered appropriate given 
the limited nature of the power, which will be exercised after consultation. This approach mirrors 
that already in place in respect of close times for salmon fishing (see section 31(5) of the 2003 
Act).
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Section 23 – Power to specify annual close times for freshwater fish other than trout. 

New section 17B(1) of the Salmon and Freshwater Fisheries (Scotland) Act 2003 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
38. Section 23 inserts new section 17B into the 2003 Act.  Section 17B(1) allows the Scottish 
Ministers, after consulting such persons as they consider appropriate, to make orders specifying 
annual close times for fishing for freshwater fish.  These provisions do not apply to trout, for 
which provisions already exist in section 17 of the 2003 Act.  Subsections (2) and (7) provide 
that orders may make different provisions for different species of fish and for different areas of 
Scotland. Subsection (3) provides that any person who fishes for or is in possession of freshwater 
fish during a specified close time for fish specified in the order in that regard shall be guilty of an 
offence and liable on summary conviction to a fine not exceeding level 3 on the standard scale, 
while subsections (4) and (5) set out exceptions to this offence in relation to fish kept in captivity 
and the transport of live fish between waters.  Subsection (6) provides that a person who 
commits an offence under section 17B may be convicted on the evidence of one witness.

Reason for taking power 
39. Fishing for freshwater fish is the sector of the sport of angling showing the greatest 
growth, and potential for further and faster growth, in Scotland.  When this is allied to the 
measures being taken elsewhere in the Bill to extend the methods of fishing available to bring 
them into line with those in place in other countries, the scope for increased fishing activity is 
potentially greatly enhanced.  Successful fisheries depend on sustainability, however, and any 
increase in fishing activity may need to be regulated in future if there is recognition of threats to 
stocks.  There are already annual close times for fishing for salmon and trout, but no such close 
times when fishing for other freshwater fish.  Section 17B would allow for the introduction of 
annual close times if it became clear that there was a need in particular areas, and for particular 
species, to reduce fishing effort by this method.  Close times could be amended if monitoring 
indicated that stocks were showing signs of recovery or decline, in light of ongoing monitoring. 
It is foreseeable that close times will be required, but the detail of where and when, and of what 
species need such protection, will only become apparent with time, and it is appropriate that this 
level of detail be left to subordinate legislation.

Choice of procedure 
40. Orders made under this section will be subject to annulment in pursuance of a resolution 
of the Scottish Parliament.  The negative resolution procedure is considered appropriate given 
the limited nature of the power, which will be exercised only after consultation.   
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Section 25(1) – Power to make regulations for the conservation of freshwater fish 

New section 51A of the 2003 Act 

Power conferred on:  the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
41. Section 25(1) inserts new section 51A into the 2003 Act.  Section 51A allows the Scottish 
Ministers to make regulations if they consider it necessary or expedient to do so for the 
conservation of freshwater fish.  These provisions mirror those already in place in respect of 
salmon in section 38 of the 2003 Act.  Regulations may be made only in relation to freshwater 
fisheries, which include those for trout, and may only be made in relation to conservation, 
although they may also have an effect in relation to management.  The regulations may make 
different provisions for different species of fish, and may specify the times at and areas to which 
they apply.  Regulations may specify types of baits or lures that may be used in fishing for 
freshwater fish.  Any person committing an offence may be convicted on the evidence of one 
witness.

Reasons for taking power 
42. Fishing for freshwater fish, including fishing for trout, is the sector of the sport of angling 
showing the greatest growth, and potential for further and faster growth, in Scotland.  When this 
is allied to the measures being taken elsewhere in the Bill to extend the methods of fishing 
available to bring them into line with those in place in other countries, the scope for increased 
fishing activity is potentially greatly enhanced.  Successful fisheries depend on sustainability.  
The ability of Scottish Ministers to make conservation regulations extends the range of measures 
that may be taken if it becomes clear that conservation measures are necessary.   

43. The range of conservation measures which could be appropriate is broad, and it is 
appropriate that the detail of the policy of conservation set out in the Bill should be supplied by 
subordinate legislation.  Potential uses of section 51A include regulating the removal of certain 
species of fish and prohibiting the use of live vertebrates as bait where this could be detrimental 
to the populations of fish in the receiving waters.  A range of different provisions may be 
required for different species and different locations, and this level of detail is best specified in 
subordinate legislation. 

Choice of procedure 
44. The making of regulations under section 51A is subject to the procedure set out in 
paragraphs 9A and 11 to 15 of schedule 1 to the 2003 Act (section 9A is inserted by paragraph 
5(5) of the schedule to the Bill).  This requires the Scottish Ministers, before making regulations, 
to consult with such persons as they consider appropriate; to publish notice of the proposed 
regulations and allow time for representations and objections to be made; and provides for a 
public local inquiry to be held in relation to such objections.  Having followed this procedure, 
regulations may be made subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  Negative resolution procedure is appropriate given the degree of consultation and 
public scrutiny prescribed by schedule 1 to the 2003 Act. 
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Section 27 – Power to specify marine waters adjacent to Scotland as “specified areas”, and 
power to specify areas of marine or inland waters from which fish may not be moved into 
specified areas without permission of the Scottish Ministers 

New section 2C (1), (3) and (4) of the 1937 Act 

Powers conferred on: the Scottish Ministers 
Powers exercisable by: order/regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
45. Section 27 inserts a new section 2C into the 1937 Act, allowing the Scottish Ministers to 
specify areas of marine waters into which live fish (of such species as may be specified, and 
from such salt waters as may be designated) may only be introduced with the prior written 
consent of the Scottish Ministers.  Section 2C(1) allows the Scottish Ministers by order to 
specify areas of marine waters adjacent to Scotland as “specified areas”.  Section 2C(3) allows 
the Scottish Ministers by order to specify  the species of fish and the waters of origin to which 
the requirement of Scottish Ministers’ consent for introduction into specified areas will apply. 
Section 2C(4) permits the Scottish Ministers by regulations to provide for the form and timing of 
an application for consent, and to specify the information provided and any assessment to be 
made as part of an application for consent. 

Reason for taking power 
46. Unregulated movements of live fish between marine fish farming areas has been shown 
to spread disease before clinical signs of disease become apparent, and it is therefore vital that an 
appropriate risk assessment be carried out before such transfers are made.  The salmon farming 
industry already requires, as part of its Code of Good Practice, such assessments to be carried out 
for transfers between the ‘farm management areas’ set out in an annexe to that Code.  Orders and 
regulations under section 2C will enable the establishment of a compulsory scheme which builds 
upon this existing good practice, and which will require the approval of the Scottish Ministers, 
based upon risk assessments submitted along with the application for consent.  It is necessary to 
be able to vary the specified areas, relevant species of fish and relevant waters of origin in light 
of changes in fish farming practice and disease risks.  This requirement for flexibility, together 
with the level of detail required, suggests that the necessary provision be made in orders and 
regulations rather than on the face of the Bill.

Choice of procedure 
47. Regulations and orders made under this section will be subject to annulment in pursuance 
of a resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate on the basis that the initial scheme of specified areas will be based upon the existing 
best practice of the fish farming industry, as reflected in their Code of Good Practice, and after 
consultation with them, and that following this initial specification of areas there may be need 
for amendments of a detailed and technical nature. 
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Section 29(1) – Payments in respect of fish destroyed 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision
48. Section 29(1) gives the Scottish Ministers power to make an order establishing a scheme 
by which they make payments in respect of any fish destroyed in pursuance of the exercise of 
such powers of the Scottish Ministers under or by virtue of such enactments as may be specified 
by them by order.  This is a deliberately broad power to make payments in respect of the 
destruction of fish in the exercise of the Scottish Ministers’ compulsory powers. 

Reason for taking power 
49. We believe that the availability of such payments will encourage prompt notification of 
suspicion of disease and enable eradication measures to be applied before disease is spread to 
other areas.  Details of any scheme would be  specified in subordinate legislation, as this enables 
schemes to be tailored to the circumstances of particular outbreaks and amendments to be made 
as circumstances change.  

Choice of procedure 
50. Draft affirmative procedure has been chosen for orders under this section (see section 
36(3)(a)) as such orders would involve payment from public funds and it is appropriate that the 
Parliament be given the opportunity fully to scrutinize any proposed scheme before it comes into 
operation.

Section 31 – Power to require the provision of information on the economic, social and 
environmental aspects of fish farming and shellfish farming  

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
51. Section 31(1) permits the Scottish Ministers to make an order requiring any person who 
carries on a business of fish farming or shellfish farming to provide, or to compile, retain and 
make available to inspectors on request, such information relating to the economic, social and 
environmental aspects of fish or shellfish farming as may be specified. 

Reason for taking power 
52. This power is to facilitate information based policy development and also to allow the 
production of the High Level Indicators which the Executive has been called upon to develop by 
the Ministerial Working Group. At the present time, the Executive receives limited information 
and on a voluntary or confidential basis. Most information is provided in the form of survey 
returns to the Fisheries Research Service to allow the publication of Fish and Shellfish 
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Production Survey reports. These survey returns are voluntary and although producers do co-
operate there is nothing the Executive could do if a producer or producers decided not to provide 
this information in the future. Other information is provided from Producer Organisation returns 
and although the Executive can set out what information it wants, the return is given on a 
confidential basis and as such the Executive has no right to report on this information. 

53. The Executive has found it difficult to answer some fairly basic questions on the social 
and economic aspects of the industry and has had to base policy development and trade policy in 
particular on limited knowledge against a background of even more limited real data.  The 
Strategic Framework for Scottish Aquaculture sets out the Executive’s main policy aims, 
objectives and actions yet the Executive does not have a statutory information base which would 
allow it to monitor progress towards delivery of the Executive’s 3 main pillars of sustainable 
development, namely economic, environment and social performance. The Ministerial Working 
Group has called on the Executive to develop High level Indicators which would allow it to 
monitor the delivery of sustainable development, under the 3 main pillars, to ensure that it can 
track the progress the Strategic framework was designed to achieve. The Executive is still in a 
process of developing these High level Indicators and these will be adopted by the Ministerial 
Working Group, which is chaired by the Deputy Minister for Environment and Rural 
Development and contains representatives from Industry, Environmental Bodies, NGOs and 
other Government Agencies. 

54. It is appropriate for the power to require information as to the economic, social and 
economic aspects of fish farming and shellfish farming to be taken by subordinate legislation, as 
this is the most appropriate means of specifying the level of detail required, and of allowing the 
flexibility required to ensure that the most appropriate information is gathered in order to inform 
the proper discharge of the Scottish Ministers’ powers under the Bill and existing fisheries 
legislation.

Choice of procedure 
55. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate as any order would be made following the recommendation of the Ministerial 
Working Group which has a full range of stakeholder representation who will discuss and decide 
upon the type of information required to allow the development of High Level Indicators on 
economic, social and environmental factors.  
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Section 35(1) – Power to make incidental, supplemental, consequential, transitional, 
transitory and saving provisions 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament, except where an 

order contains provisions which add to, replace or omit any 
part of the text of an Act, in which case the order will be 
subject to affirmative resolution procedure 

Provision
56. This section gives the Scottish Ministers power by order to make such incidental, 
supplemental, consequential, transitional, transitory or saving provision as they consider 
necessary or expedient for the purposes, or in consequence of, the Bill. 

Reason for taking power 
57. Section 35(1) is a reserve power, to permit the Scottish Ministers to make such other 
provision as may be required to carry out the purposes of the Bill.  It is appropriate for the 
Scottish Ministers to have such a power, which is limited by reference to the purposes of the Bill, 
in order to deal with any unforeseen obstacles to the implementation of the provisions of the Bill, 
ensuring that the provisions set out in the Bill and approved by the Parliament can be carried into 
effect and avoiding the risk that any such unforeseen obstacle would require further primary 
legislation before the provisions of the present Bill could be carried into effect. 

Choice of procedure 
58. It is anticipated that the majority of cases in which this power may be exercised will 
involve minor technical provisions which would not demand the degree of scrutiny and, more 
importantly, Parliamentary time, implied by affirmative procedure.  Any order which amends the 
text of any enactment will be subject to affirmative procedure, allowing the Parliament to 
exercise an appropriate degree of scrutiny. 

Section 38(2) – Power to appoint the day upon which the provisions of the Bill will come 
into force 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: none 

Provision
59. Section 38(2) gives the Scottish Ministers power to make commencement orders. 

Reason for taking power 
60. In line with common practice, it is proposed that most of the provisions of the Bill be 
commenced at a time or times to be specified by Ministers by order, rather than coming into 
force directly upon Royal Assent. 
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Choice of procedure 
61. In line with standard practice for commencement orders, orders under section 35(2) do 
not require formally to be laid before Parliament, but will be scrutinised by the Subordinate 
Legislation Committee. 

Schedule, paragraph 5(3) – amendment of section 31(5)(b) of the 2003 Act (weekly close 
time for salmon)  

Power conferred on:  n/a 
Power exercisable by: n/a 
Parliamentary procedure: n/a 

Provision
62. Paragraph 5(3) of the schedule amends section 31(5)(b) of the 2003 Act.  Section 31(5) of 
the 2003 Act allows the Scottish Ministers to make regulations amending the period within the 
weekly close time for salmon (section 13 of the 2003 Act) during which it is permitted to fish for 
salmon.  Prior to this amendment, section 31(5)(b) provided that this period could not be 
amended to less than 24 hours.  The effect of the amendment is to permit the Scottish Ministers 
to amend the exception to the weekly close time set out in section 13(3) to specify a period of not 
less than 18 hours during the weekly close time which the taking of salmon by rod and line shall 
be permitted. 

Reason for taking power 
63. The weekly close time for salmon is a means of managing fishing effort and protecting 
stock.  The existing provision of section 31(5)(b), which required that fishing by rod and line be 
permitted for a minimum period of 24 hours during each weekly close period, did not appear to 
give adequate time for a complete ban on all fishing as well as a permitted time of 24 hours to 
fish by rod and line within a total weekly close time of 42 hours.  The amendment gives the 
Scottish Ministers greater flexibility in managing this fishing effort. 

Choice of procedure 
64. The amendment does not alter the existing procedure for making regulations under 
section 31(5) of the 2003 Act, which are subject to annulment in pursuance of a resolution of the 
Scottish Parliament (see section 68(2) of that Act). 

Schedule, paragraph 5(6) to (8) – modifications of schedule 3 of the 2003 Act (provisions as 
to making, variation and revocation of protection orders) 

Power conferred upon: n/a 
Power exercisable by: n/a 
Parliamentary procedure: n/a 

65. Paragraphs 5(6) to (8) of the schedule modify the procedure which applies to the making 
of protection orders under section 48 of the 2003 Act.  Paragraph (6) removes the requirement 
for proposals to be advertised in the Edinburgh Gazette.  Paragraph (7) makes provision for the 
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Scottish Ministers to make an order varying a protection order without the need for an 
application for variation to be made, and modifies the procedure in schedule 3 to reflect the lack 
of an application.  Paragraph (8) removes the Scottish Ministers discretion in advertising a 
proposal to revoke a protection order, requiring that publicity be given to such a proposal in 
every case. 

Reason for taking power 
66. Under the current legislation, where a protection order has been made it is arguable that 
an order to vary the area covered by the original order may only be made upon application to the 
Ministers by the original applicant.  If access to fisheries within the protection order area is 
withdrawn for no sound management reason, or where the original applicant is not able to make 
an application, it should be clear that Ministers can vary the protection order on their own 
initiative, and the procedure applying to such a variation of the protection order should be clear.  
In such cases, Ministers should be able to make the necessary order to vary the area covered by 
the protection order where such a variation is required. 

Choice of procedure 
67. The amendments do not alter the existing procedure governing protection orders under 
section 48(1) of the 2003 Act, which are subject to no Parliamentary procedure. 
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ERD/S2/06/R14

SP Paper 690 1 Session 2 (2006) 

Environment and Rural Development Committee 

14th Report, 2006 (Session 2) 

Stage 1 Report on the Aquaculture and Fisheries (Scotland) Bill 

The Committee reports to the Parliament as follows— 

INTRODUCTION

1. The Aquaculture and Fisheries (Scotland) Bill (SP Bill 67, Session 2) (the Bill) 
was introduced in the Parliament on 29 June 2006 by Ross Finnie MSP, the 
Minister for Environment and Rural Development. The Bill is accompanied by 
Explanatory Notes (SP Bill 67-EN), a Financial Memorandum, and a Policy 
Memorandum (SP Bill 67-PM) as required by Standing Orders. The Parliamentary 
Bureau subsequently referred the Bill to the Environment and Rural Development 
Committee as lead committee. Under Rule 9.6 of Standing Orders it is for the lead 
committee to report to the Parliament on the general principles of the Bill. 

2. The Bill contains a number of powers to make subordinate legislation. The 
Bill was, therefore, referred to the Subordinate Legislation Committee under Rule 
9.6.2. That Committee examined those provisions in detail at its meetings on 12 
and 26 September 2006 and discussed a number of issues with the Scottish 
Executive. That Committee’s report is reproduced in full at Annexe A. The 
Committee comments on the conclusions of the Subordinate Legislation 
Committee at relevant points throughout this report. 

3. Under Rule 9.6.3 the Committee is also required at Stage 1 to consider and 
report to the Parliament on the Financial Memorandum. The Finance Committee 
agreed to seek written evidence from organisations likely to be affected by the Bill, 
and to take oral evidence from Executive officials. That Committee took evidence 
from the Bill Team at its meeting on 19 September 2006. That Committee’s report 
is also attached at Annexe A. Again, the Committee comments on financial issues 
at relevant points throughout this report. 

BACKGROUND AND CONSULTATION 

4. On 6 September 2005, the First Minister announced to the Parliament the 
Executive’s intention to introduce an aquaculture and fisheries bill as part of its 

105



Environment and Rural Development Committee, 14th Report, 2006 (Session 2)

2

legislative programme for 2006-071. A consultation paper and draft regulatory 
impact assessment were subsequently published on 16 December 2005. 

5. The Executive received a total of 436 responses to its consultation paper and 
held 10 public meetings throughout Scotland. The Policy Memorandum states that 
there was broad agreement to the general thrust of the Executive’s proposals 
although there was considerable debate about how they should be taken forward 
in the Bill. On 15 May 2006 the Executive published an analysis of the responses 
received and its response to the consultation the following month. The Committee 
has had the benefit of receiving a copy of these submissions along with the 
analysis and the Executive’s response. 

EVIDENCE TAKEN BY THE COMMITTEE 

6. The Committee took oral evidence over the course of five meetings 
beginning on 27 September 2006, when it heard from the Executive’s Bill Team. 
The Committee then heard from a wide range of interested parties from 
aquaculture and freshwater fisheries perspectives, including academics, veterinary 
representatives, aquaculture organisations and practitioners, managers and users 
of freshwater fisheries, statutory agencies responsible for administering and 
enforcing the Executive’s policy on aquaculture and freshwater fisheries and 
groups representing conservation and welfare interests. The Committee concluded 
its programme on 8 November 2006 by taking evidence from Rhona Brankin MSP, 
Deputy Minister for Environment and Rural Development. 

7. Witnesses also provided written submissions and supplementary material. 
The Committee also issued an open call for written evidence. In total, evidence 
was received from 58 organisations or individuals. The Committee would like to 
record its thanks to all those who provided written or oral evidence. 

INTRODUCTION TO THE BILL 

8. In its Partnership Agreement, the Executive made commitments to support 
the aquaculture industry, streamline regulation in the industry and to promote 
access for anglers. It is these commitments that the Bill aims to address.

9. The Bill is divided into five parts. The main theme of Part 1 is the 
conservation of wild fish stocks through the control of parasites on fish farms and 
shellfish farms and prevention of escapes from fish farms and it makes provision 
for a package of measures to achieve this aim. Part 2 contains measures to 
address any occurrence of the parasite Gyrodactylus salaris (GS) in Scotland. Part 
3 makes various provisions relating to salmon and freshwater fisheries.  Part 4 
makes various provisions relating to the movement of fish in certain marine 
waters; the introduction of fish into inland waters; a discretionary power to pay 
compensation for fish destroyed as a result of disease control measures; powers 
to enable payments to support the aquaculture and sea fishery industries; and to 
collect information on the economic, social and environmental aspects of fish 
farms and shellfish farms. Part 5 makes various miscellaneous provisions, 
including amendments to the Protection Order system.  

                                           
1 Official Report, 6 September 2005, Column 18781 
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10. Many witnesses and respondents to the call for evidence expressed support 
for the principles of the Bill as a whole whilst taking issue with some of its detail.

11. The Executive stated that the Bill had grown out of its Strategic Framework 
for Scottish Aquaculture drawn up by the ministerial working group on aquaculture 
which is chaired by the Deputy Minister for Environment and Rural Development. 
The Group is made up of stakeholders from the aquaculture industry, freshwater 
fisheries and environmental non-governmental organisations.

12. This commitment to stakeholder involvement in the early processes of the 
Bill’s development has been widely demonstrated throughout the evidence the 
Committee received. Organisations from both the aquaculture and freshwater 
fisheries perspectives have commented positively on their involvement with the 
Executive in stakeholder groups. Others that have not been directly involved have 
affirmed the importance of the Tripartite Working Group. Pan Fish, for example, 
stated that it saw the Bill as a welcome addition to the existing framework 
represented by the Tripartite Working Group and the industry’s Code of Good 
Practice for Scottish Finfish Aquaculture (the Code of Good Practice).

13. The Deputy Minister emphasised the collaborative nature of the Bill. She 
said,

“The Bill was drawn up collaboratively and inclusively with stakeholders and 
will provide for the first time the powers that are needed to deal with two 
outstanding issues of public and international concern: sea lice and the 
containment of fish. It is intended to act as a backstop to the fish farming 
industry’s code of practice. All parties recognise that we have tried to strike 
the right balance with respect to the degree of regulation”2.

14. The Committee also notes that the former Transport and the Environment 
Committee undertook substantial work on this subject during the Parliament’s first 
session, and welcomes the fact that, in recognition of that work, membership of 
the ministerial working group included a member of that Committee (and 
subsequently a member of the Environment and Rural Development Committee). 
The Committee is pleased to note that many of the deliberations of that group 
have influenced the development of the Bill. The Committee is also pleased to 
recognise the way in which the Executive has generally engaged stakeholders in 
the process of drawing up the Bill. 

PART 1 – AQUACULTURE

Introduction

15. Scotland is the third largest producer of Atlantic salmon in the world (after 
Norway and Chile) with a production of just over 158,000 tonnes per year. The 
farm-gate value of Scottish salmon production is estimated at £300 million per 
year, with added value (for example from processing) of between £300 and £400 
million giving a retail value of approximately £700 million. Salmon farming is 
estimated to support the employment of 10,000 people of whom 4,700 live in the 

                                           
2 Official Report, 8 November 2006, Column 3666 
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Highlands and Islands. Although heavily centred on salmon, the aquaculture 
industry also produces 6,000 tonnes of rainbow trout and around 4,000 tonnes of 
shellfish per year3.

16. The two issues that are addressed by the Bill are covered in the industry’s 
voluntary Code of Good Practice and the Executive considers that this Bill is a 
legislative backstop to that voluntary Code. The Committee heard that 97% of the 
aquaculture industry subscribes to the industry’s voluntary Code of Good Practice. 

Parasites

The effect of sea lice on farmed and wild fish 
17. Sea lice are a parasite of salmon and sea trout and heavy infestations can be 
fatal. There are two species of sea lice found in Scotland, Caligus elongatus, a 
parasite that infests over 80 different types of marine fish and Lepeophtheirus 
salmonis, which infests only salmon and other salmonids. Sea lice affect both wild 
and farmed fish. Concentrations of fish on farms provide the conditions where sea 
lice appear to thrive, and thus potentially spread to wild fish. The spread of sea lice 
from farmed fish to wild fish has been implicated in the decline of wild salmon and 
sea trout stocks on the west coast of Scotland. Sea lice can be controlled with 
medicines added to the water or to the feed and the amount of treatment that can 
be used at each site is regulated by the Scottish Environment Protection Agency 
(SEPA).

18. The industry and wild fish interests recognise the importance of controlling 
sea lice and co-operate in the establishment of voluntary Area Management 
Agreements which include a requirement for the co-ordinated control of sea lice. 
At present 14 agreements are in place. The salmon farming industry has also 
developed a national strategy for the control of sea lice. This involves co-ordinated 
action to control sea lice in defined management areas, with the aim of reducing 
sea lice during the spring which is the peak period for smolts and sea trout 
migrating downriver to sea. Complying with this strategy is a requirement of the 
industry’s voluntary Code of Good Practice. There are, therefore, voluntary 
measures in place to tackle the problem of sea lice and the Bill seeks to underpin 
this voluntary action by giving statutory force to the control of sea lice.

19. In general, evidence to the Committee showed support for the Bill’s 
measures on the control of parasites. The Scottish Rural Property and Business 
Association (SRPBA), for example, supported the approach taken and 
emphasised the importance of robust remedies to deter and control those who are 
not prepared to follow the voluntary route.   

Definition of ‘parasite’ 
20. Section 4(1) defines ‘parasite’ as meaning Caligus elongatus and
Lepeophtheirus salmonis. This power is to be exercised by statutory instrument 
and is subject to the annulment procedure.

21. Many witnesses argued for the inclusion of the freshwater louse Argulus on 
the face of the Bill. The Association of Salmon Fishery Boards stated that the 

                                           
3 See SPICe Briefing, 06-65, p.3 and 4 
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parasite is “a clear and present danger”4. The Association of Scottish Stillwater 
Fisheries claimed that the parasite was fairly widespread in England and Wales 
and was becoming more of a problem in Scotland. Executive officials stated that 
no mention had been made of the parasite during the consultation period and 
therefore it had not been included within the meaning of ‘parasite’.  

22. There was a wider debate about whether the definition should encompass all 
parasites of fish and shellfish. Some witnesses questioned whether the Bill was 
dominated by the interests of finfish and salmonids because the definition of 
parasites as particular species of sea lice excluded shellfish farms from regulation 
under the Bill. Highland Council believed that the definition should be wider so that 
the development phases in fish and shellfish aquaculture could be regulated. It 
cited the outbreak of Bonamia, a parasite of oysters, in the west Highlands as an 
example of a problematic parasite which, as the Bill stands, would not be 
regulated. The Marine Conservation Society suggested that the Inspectorate 
should monitor the situation to ensure that potentially problematic parasites, 
particularly those in relation to novel species, could be included.  

23. Section 4(2) provides Scottish Ministers with the power to modify the 
meaning of parasite by order to allow other parasites to be included. This power 
was welcomed. The Subordinate Legislation Committee queried the width of this 
power. The Executive advised that the term ‘modify’ allows for the addition or 
omission of species of parasite to, or from, the list in section 4(1). It was 
concerned only with those parasites that adversely affect wild stocks of fish and 
shellfish and, at the present time, saw no need to control parasites other than 
those named in section 4(1). It did not envisage the addition, or omission, of a 
subspecies or the listing of all parasites of fish. The Executive advised that any 
additions or omissions from the list would be based on scientific evidence and that, 
where modification of the list was required, it intended to consult fish farmers and 
wild fish interests. The Subordinate Legislation Committee welcomed this 
assurance. The Committee welcomes the Executive’s assurance that it will 
consult before making an order under section 4(2).

24. The Deputy Minister confirmed that because the definition currently specified 
sea lice only, shellfish farms are currently unaffected by the provisions in the Bill 
relating to parasite control. The Executive advised that if there was a need for 
regulation of parasites in the shellfish industry, then it would expect the sector to 
ask for intervention5. On the inclusion of Argulus, the Deputy Minister confirmed 
that if it becomes problematic it could be included in the definition. 

25. The Committee notes the flexibility provided by section 4(2) of the Bill 
to allow the definition of ‘parasite’ to be amended by statutory instrument. 
The Committee considers that this is a reasonable approach. The Committee 
notes the representations made about the definition, particularly for the 
inclusion of the freshwater louse Argulus in the definition of ‘parasite’ on the 
face of the Bill. The Committee recommends that the Executive keeps the 
problems caused by other parasites, and the case for introducing a statutory 
instrument to include them, under review. 

                                           
4 Official Report, 1 November 2006, Column 3630 
5 Official Report, 27 September 2006, Column 3501 
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Inspections for the control of parasites  
26. Section 3 provides for inspections of fish farms and shellfish farms in relation 
to the control of parasites. There was widespread agreement amongst the 
witnesses that sea lice should be controlled both to conserve wild stocks and for 
the health of farmed fish.  

27. However, not all the witnesses agreed that the provisions were appropriate.  
The Institute of Aquaculture, for example, considered that “some of the measures, 
particularly in respect of sea lice, are more rigorous than they need to be”6. The 
Fish Veterinary Society argued that regulation is not effective when dealing with 
parasite control and that the emphasis should be on science and the availability of 
medicines. The Society suggested that a review of the precautionary principle 
adopted by SEPA should be carried out to make the use of medicines easier. 

28. There was a considerable amount of discussion about whether the Bill would 
increase the number of inspections – which might then lead to treatment of sea 
lice infestations that were unnecessary for fish health reasons. There was also 
concern that increased inspections would have cost implications. The Committee 
heard that, due to commercial reasons and regulatory barriers, there are only two 
medicines available to treat infestations and too many treatments might encourage 
resistance and therefore jeopardise effective parasite control. There was debate 
about how inspectors could balance treatment with the availability of discharge 
consents and whether other methods of treatment, for example in a well boat, 
would be available if a farmer’s discharge consent had been used up.

29. On the issue of discharge consents, SEPA pointed out that its responsibility 
is to the wider environment. It also said that medicines to treat sea lice affect 
crustaceans and that, unlike discharges on land, the effluent was untreated. SEPA 
advised that it is prepared to accept that efficacious treatment might mean 
breaching discharge consents in some circumstances but, if consents were 
breached regularly, then it might need to reduce biomass permissions7. In 
addition, it suggested that farmers should consider whether there are too many 
fish in a farm for efficacious treatment. The Marine Conservation Society 
suggested that inspectors should be informed of alternatives to chemical 
treatments.

30. Some witnesses argued that any increase in inspections would place 
additional costs on farmers and that inspections should therefore be incorporated 
with those that already take place. It was suggested that the Executive should 
monitor whether the inspections place an additional burden on the industry.

31. The Deputy Minister stated, 

“We are not seeking to force an unnecessary regulatory burden on farmers 
who make a proper commitment to controlling sea lice and containing their 
fish in accordance with their own code of practice. Rather, we seek to find 

                                           
6 Official Report, 27 September 2006, Column 3507 
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farmers who do not or will not make that commitment and to bring those 
people into line with the bulk of the industry.”8

32. Although noting the need for more frequent inspections where there is 
cause for concern, the Committee considers that an intelligent 
rationalisation of the various inspection regimes should be attempted so 
that the number of visits is not necessarily increased by the additional 
purposes required by this Bill. The Committee recommends that the 
Executive monitors the inspection regime to establish whether the 
provisions of the Bill place an additional burden on the aquaculture industry. 

Containment and escape of fish from fish farms 

The escape of farmed fish and their impact on wild stocks 
33. Section 5 provides for the inspection of fish farms to examine the measures 
in place relating to the containment and recovery of farmed fish. Salmon are kept 
in various types of nets, tanks and cages at different stages of the production cycle 
and fish can escape through a variety of different ways, including storm damage or 
flooding. Between the years 2000 and 2004, a total of 1,282,955 salmon and 
rainbow trout escaped – the majority of escapees being salmon from seawater 
cages.  The Committee heard that 900,000 fish had escaped in 2005 and 100,000 
had already escaped to June this year9.

34. The Policy Memorandum states that there is a high degree of public interest 
and concern about the number of escapes of salmon and trout from fish farms and 
the possible impact of such escapes on wild stocks. This concern is based on 
interbreeding between wild fish and escapees, competing with wild fish for food. 
Containment is a key priority of the Strategic Framework for Scottish Aquaculture
and guidance has been produced, with the involvement of stakeholders from the 
fish farming industry and wild fish interests, which is included in the industry’s 
voluntary Code of Good Practice.

35. Nonetheless, the Committee heard evidence which suggested that the 
impact of escaped fish on wild stocks is not fully understood. The Federation of 
Scottish Aquaculture Producers argued that the impact of farmed fish on wild 
stocks is not clear and suggested that the precise impact would depend on the 
species of fish that escaped. However, the Marine Conservation Society advised 
that there is sufficient evidence to indicate that there is a significant problem of 
genetic diversity from escaped fish, and provided details of previously published 
evidence.  Executive officials agreed that it is a difficult scientific issue and that the 
provisions in the Bill had therefore been developed on the basis of the 
precautionary principle. 

Strict Liability Offence 
36. In its consultation prior to the introduction of the Bill, the Executive had 
proposed that in the event of an escape a fish farm operator would be guilty of an 
offence unless they could prove that they had taken all reasonable steps to 
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prevent an escape from occurring. However, this strict liability offence has not 
been included in the Bill as introduced. 

37.  In general, the powers set out in the Bill were welcomed by many witnesses. 
The Scottish Salmon Producers’ Organisation stated that, 

“The proposals complement the provisions in the code of good practice. 
Containment seriously concerns the industry, not least because no farmer 
wants to lose any of his or her stock. Losing stock never happens 
deliberately and safeguards are in place to prevent it from happening. There 
have been reports of escapes in recent times, but overall, the record shows 
that containment is much more successful now than it has ever been.”10

38. The Association of Salmon Fishery Boards agreed and indicated that the Bill 
takes “a light and deft approach to the problem”11. However, the Committee also 
heard evidence that escapes could be avoided. The Scottish Anglers National 
Association stated that fish farm escapes have “resulted from carelessness, bad 
management or sheer stupidity”12. The Association expressed disappointment, 
along with many other witnesses, that the strict liability offence had been dropped 
from the Bill. Patrick Fothringham, on behalf of a number of aquaculture and 
freshwater fisheries organisations, suggested that, had the proposal remained in 
the Bill, “it would not only have sent the right message to the aquaculture industry 
but also would have provided an incentive to keep fish in their cages”13.

39. The Committee also heard evidence about the difficulty of recovering fish 
once they had escaped. The Sea Fish Industry Authority stated that “whilst farms 
should have contingency plans to prevent escapes and recover, where 
practicable, the stock that has escaped, in most locations it would be extremely 
difficult to enforce the requirement to recover all escaped fish”14.  Executive 
officials advised that any attempt at recovery must also take into account the risk 
of such recovery to wild stocks. Each escape would be looked at on a case-by-
case basis and expert opinion taken before recovery would be attempted. 

40. Since 2002, fish farmers have been legally obliged to report any escape of 
fish to Scottish Ministers by virtue of the Registration of Fish Farming and Shellfish 
Farming Businesses Amendment (No. 2) (Scotland) Order 2002 (SSI 2002/193)15.
However, the Crown Estate stated that there is no provision in this particular Bill to 
oblige fish farmers to notify the Inspectorate in the event that an escape of caged 
fish occurs16. Without such notification the origin of an escape cannot be 
ascertained.

                                           
10 Official Report, 4 October 2006, Column 3549 
11 Official Report, 1 November 2006, Column 3618 
12 Official Report, 1 November 2006, Column 3637 
13 Written Submission 
14 Written Submission 
15 That statutory instrument requires fish farmers to inform Scottish Ministers of the circumstances 
on, or in the vicinity of, the fish farm which caused, or are believed by that person to have caused, 
an escape of fish; and any circumstances on, or in the vicinity of, the fish farm which gave rise to a 
significant risk of an escape of fish.     
16 Written Submission 
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41. Section 6 provides for the issuing of enforcement notices to farmers who fail 
to take satisfactory steps to contain, prevent the escape of, and recover escaped, 
farmed fish. Notices issued under this section may require works, and the taking of 
such other steps as the Scottish Minister consider necessary. The penalty for non-
compliance with a notice is a fine not exceeding level 4 on the standard scale 
(currently £2,500). Enforcement notices issued under this section are discussed 
further at paragraphs 58-66 below. 

42. The Deputy Minister stated that the main reason the strict liability offence had 
not been included in the Bill was “to do with the patterns of what has happened in 
the past, in particular in extreme storms in which, through no fault of the company 
concerned, incidents have taken place that have led to escapes”17.

43. Executive officials stated that the offence was unnecessary because it was in 
the fish farmer’s interest to ensure that fish are contained. It was considered that 
creating an offence could prove a disincentive to reporting escapes and that it may 
expose farmers who had the right measures in place to being charged with an 
offence as the result of vandalism. Executive officials further stated that “the bill’s 
procedures can be used to exert control with respect to risks and incidents. We do 
not need to be so draconian as to opt for strict liability”18.

44. The Committee recognises the importance of preventing escapes of 
farmed fish, and considers that fish farmers should do their utmost to avoid 
them occurring. While noting the Executive’s reasons for not pursing the 
strict liability offence, the Committee requests that the Executive considers 
whether there may still be a need for an offence of negligently permitting an 
escape of fish. 

45. The Committee broadly welcomes the inspection regime, coupled with 
the power to give statutory force to an approved Code of Practice (set out in 
section 7 of the Bill and discussed at paragraphs 67-74 below), as a means 
to improve the containment of farmed fish. 

46. The Committee considers that it is important that there is a robust 
incentive for farmers to notify the appropriate authority of escapes. The 
Committee requests clarification from the Executive on how the Bill and the 
existing obligations (outlined in paragraphs 40 and 41 above) will work 
together to form a coherent and comprehensive set of regulation in relation 
to escapes. The Committee also requests further information on the 
sanctions which are applied under both regimes, and when they will be 
applied.

47. At present the different regimes to oblige notification of escapes, and to 
ensure compliance with notices to undertake measures to prevent escapes, 
appear somewhat confusing – and do not include any penalty for actually 
allowing an escape. How these regimes will work together will depend on the 
frequency and effectiveness of inspection. The Committee requests further 
details on how often inspections are likely to take place, and the standards 

                                           
17 Official Report, 8 November 2006, Column 3686 
18 Official Report, 8 November 2006, Column 3686 
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inspectors will apply when assessing the adequacy of containment 
measures.  

Information gathering - Sections 1 and 2 

48. Section 1 enables Scottish Ministers to make an order requiring fish farmers 
and shellfish farmers to provide certain information on parasite control and – for 
fish farms only – on containment measures. Section 2 creates an offence of non-
compliance with any such provisions.  Executive officials stated that these 
measures are designed to ensure that the Inspectorate has all the relevant 
information it will require to carry out its inspections properly and to make the 
appropriate judgements about whether any remedial action is necessary19.

49. The principle of data collection was welcomed by some witnesses. Patrick 
Fothringham stressed the importance of transparency in the availability of 
information20. The SRPBA suggested that the information could be used in 
combination with information gathered on freshwater fisheries. The Scottish 
Salmon Producers’ Organisation suggested that information should also be 
collected from the wild fish sector to provide a full context for the problem of sea 
lice and escaped fish.  

50. However, the use to which the information would be put concerned some 
witnesses. The Fish Veterinary Society was unclear about how the Inspectorate 
would use the data collected on sea lice other than to enforce single treatments 
which it considered would serve no useful strategic purpose21. The Scottish 
Salmon Producers’ Organisation was concerned that the information may be 
disclosed under the Freedom of Information (Scotland) Act 2002 and that there 
may be unfair commercial consequences as a result as well as breaching a 
farmer’s legal privilege against self-incrimination. It suggested that the information 
should be made available to authorised inspectors only. 

51. Executive officials explained that the information contained in existing fish 
farm production surveys was obtained on a voluntary basis. There was a risk, 
therefore, that a company could withdraw from the process. By giving the process 
statutory force, including a penalty for non-compliance, the Executive aims to 
ensure that this will not happen.

52. The Committee is broadly content with the proposal to give statutory 
force to the information-gathering process to ensure compliance by all 
companies. The Committee also recognises that it is important that the cost 
to businesses of providing the information must be proportionate to the 
benefit derived from the use to which the information will be put. 

The Inspectorate

53. Sections 3 to 11 contain proposals to inspect fish farms and shellfish farms to 
assess parasite control and – in respect to fish farms only – the containment of 
fish. However, the Bill does not state who will perform that function beyond the 
                                           
19 Official Report, 27 September 2006, Column 3489 
20 Written Submission 
21 Written Submission 
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definition of ‘inspector’ in section 12 as ‘a person authorised by the Scottish 
Ministers to act as an inspector under this Act, either generally or for the particular 
purpose in question’. The Policy Memorandum states that the Executive intends to 
appoint the Fish Health Inspectorate within the Fisheries Research Services (FRS) 
as the authorised inspectors.

54. There was considerable debate about the appropriateness of FRS being 
appointed.  In particular, some witnesses questioned whether the FRS was 
adequately resourced to take on these extra responsibilities and whether 
inspectors would have the appropriate expertise.  Executive officials stated that 
using FRS would ensure that no additional body was established.  

55. In the Financial Memorandum, the Executive states that it expects the 
inspection rate for both the control of parasites and the containment of fish 
to be approximately 20 per cent of fish farms per year. The Committee seeks 
reassurance from the Executive that there will be more frequent inspections 
where there is perceived to be cause for concern.

56. The Committee is broadly content with the proposal to appoint the 
Fisheries Research Services as the Inspectorate under the Bill in that it 
removes the requirement for a new body to be established to carry out the 
functions.

57. However, the Committee noted the concerns raised in evidence 
regarding the resources required to fulfil the requirements of the Bill. The 
Committee, therefore, recommends that the Executive ensures that FRS is 
adequately resourced to carry out the additional responsibilities imposed by 
the Bill.   

Enforcement

58. Section 6 provides for the serving of an enforcement notice where Scottish 
Ministers are satisfied that there are insufficient measures in place for the 
prevention, control and reduction of parasites or for the containment of fish, the 
prevention of escape of fish and the recovery of escaped farmed fish. The notice 
may require the execution of works and the taking of such steps as Scottish 
Ministers consider necessary. The section creates a penalty of non-compliance 
with an enforcement notice and provides for Scottish Ministers to authorise an 
inspector to take the action necessary to fulfil the requirements of the notice. 

59. Some witnesses raised concerns about the powers of enforcement which 
inspectors will have under the Bill to direct treatment for sea lice and to carry out 
works to ensure the containment of fish. The Fish Veterinary Society stated that 
“The Regulator's role ought [ … ] to be limited to specifying the results to be 
achieved, leaving it to the operator to take veterinary advice on how to achieve 
them”22.

60. Executive officials stated that the FRS envisaged employing a further two fish 
health inspectors to deal with sea lice and another inspector with the appropriate 

                                           
22 Written Submission 
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experience, possibly with an engineering qualification to deal with containment
issues. The FRS stated that, 

“Our inspectorate is highly trained and has a good track record in managing 
diseases [ … ] The inspectorate has an on-going professional development 
programme that involves the University of Stirling, which provides the 
principal training to vets who are involved in fish health work and a quality 
standard in inspection services”23.

61. The Royal College of Veterinary Surgeons argued that under existing 
legislation only veterinary surgeons who had animals ‘under their care’ could 
prescribe the prescription-only medicines necessary to treat sea lice. Thus any 
treatment directed by the Inspectorate under the enforcement powers set out at 
section 6 could not be carried out by them. The FRS confirmed that it was not its 
intention to overrule vets. However, the FRS might prescribe medicines in 
circumstances where the fish are not under veterinary supervision. Shetland 
Aquaculture suggested that the State Veterinary Service was the more appropriate 
agency.

62. The Bill does not contain a right of appeal against an enforcement notice and 
the Scottish Salmon Producers’ Organisation argued that such an appeal should 
be allowed whilst acknowledging that such a mechanism should not be altered to 
prevent the implementation of protective measures that are genuinely urgent.

63. The Executive officials advised that there was “no question of an inspector 
ever overruling the advice of a company vet”24. The Deputy Minister explained 
that,

“The Executive intends to publish clear guidance, which will be developed 
with stakeholders through the ministerial working group on aquaculture, on 
how inspectors will undertake their inspections and reach decisions. The 
guidance will acknowledge that the industry’s code of practice sets out 
industry-accepted standards of good practice for the control of sea lice and 
the containment of fish. It is inconceivable that professional inspectors would 
serve random enforcement notices that were unfair or unreasonable or that 
took no account of the accepted standards”25.

64. The Executive noted the industry’s concern about the lack of an appeal 
process and in a letter to the Committee dated 3 November 2006, advised that 
some form of appeals mechanism would be appropriate and that an amendment 
would be brought forward at Stage 2 to provide for this. 

65.  The Committee has commented on the issue of enforcement in relation 
to the containment of fish at paragraphs 44-47 above. The Committee is 
otherwise broadly content with the provisions for enforcement. 

66. The Committee welcomes the Executive’s intention to bring forward an 
amendment at Stage 2 to provide for a procedure for appeal against an 

                                           
23 Official Report, 4 October 2006, Column 3546 
24 Official Report, 27 September 2006, Column 3489 
25 Official Report, 8 November 2006, Column 3667 
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enforcement notice. The Committee considers that any such mechanism 
should not be an unwieldy process which might inhibit effective 
enforcement. The Committee requests that the Executive provides more 
detailed information on its proposal.

Code of Practice 

67. Section 7 enables the Scottish Ministers to make or approve, by order, a 
code of practice in respect of the prevention, control and reduction of parasites on 
fish farms and shellfish farms and (in respect of fish farms only) the containment of 
fish, prevention of escape of fish and recovery of escaped fish. The Policy 
Memorandum states that the Executive supports the “robust voluntary approach”
taken by the aquaculture industry and that the power would only be used if 
problems arose with the operation of the industry’s code.

68. There was wide-spread support for the Executive’s acknowledgement of the 
importance of the existing voluntary Code of Good Practice. However, there is 
some controversy expressed about the need for a statutory code when there was 
an effective voluntary code in operation. Comhairle nan Eilean Siar, for example, 
expressed the view, which was held by other witnesses, that “the [voluntary] Code 
offers a valuable alternative to detailed regulation on the activities of the 
industry”26.The Scottish Salmon Producers’ Organisation advised that only 3% of 
aquaculture companies, which represented two or three companies, were not 
signed up to the voluntary code. However, it did recognise the importance of a 
regulatory backstop to the voluntary code. In evidence, the Organisation stated 
that the industry’s code and any approved statutory code would work together to 
ensure that the aquaculture industry was code-compliant. 

69. In regard to costs associated with compliance, some witnesses called for a 
balance between regulation to safeguard and protect wild fish stocks and the 
impact on businesses of complying with those regulations. The Association of 
Scottish Shellfish Growers highlighted the importance of ensuring that regulation 
intended for the finfish farming industry did not inadvertently ensnare shellfish 
farmers. The Committee heard evidence that there are unlikely to be additional 
costs to the industry in complying with the statutory code. East Ayrshire Council 
stated, “The adoption of an Approved Code of Practice should serve the purpose 
of alleviating to a degree any regulatory enforcement burden on individuals and 
business concerns whilst at the same time providing a yardstick to work to”27.

70. Some witnesses providing evidence to the Committee on conservation and 
welfare matters expressed concern that an approved Code of Practice under the 
Bill was limited to those issues relating to parasites and the containment of fish. 
The industry’s voluntary Code of Good Practice was of much wider scope and 
contained chapters on fish health and the environmental aspects of farming for 
example. SNH queried the extent of the voluntary code, arguing that it represented 
a “lowest common denominator”28 and suggesting that biodiversity and landscape 
issues should also be covered. Advocates for Animals suggested that the 

                                           
26 Written Submission 
27 Written submission 
28 Official Report, 24 October 2006, Column 3584 
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voluntary code is excellent but that the environmental aspects (for example, water 
quality) should be strengthened. It stated that it would like to see a provision in the 
Bill for the production of a more detailed code so that it was more akin to other 
statutory welfare codes for livestock29.

71. The Bill creates an offence of non-compliance with any approved Code of 
Practice, punishable by a fine of level 4 on the standard scale, which currently 
stands at £2,500. There was directly opposing evidence on the sufficiency of that 
penalty. The SRPBA regarded it as appropriate and consistent with other 
legislation whilst Patrick Fothringham pointed out that it would not be an adequate 
deterrent as the cost of compliance with some elements of the code may vastly 
exceed such a sum.

72. Executive officials confirmed that any approved code would impact on those 
who did not sign up to the voluntary code or who did not maintain compliance with 
that code but that, at present, there was no intention to go beyond the industry’s 
voluntary code.

73. The Committee considers that any approved Code of Practice should 
reflect best practice rather than the ‘lowest common denominator’. The 
Committee also considers that compliance with the Code should be 
monitored, and that there should be a regular review of its effectiveness as a 
legislative backstop to the voluntary arrangements already in place. 

74. The Committee requests that the Executive provides more detail on its 
thinking on the principles to be incorporated within an approved Code of 
Practice and an indication of the timescales it would consider appropriate 
for periodic review of any Code of Practice.

 Other issues arising from Part 1 

Planning and relocation of fish farms 
75. The Committee heard evidence relating to the location of fish farms. In its 
consultation prior to the introduction of the Bill, the Executive proposed powers 
enabling Scottish Ministers to offer financial assistance to fish farm operators who 
wished to relocate where it could be demonstrated that there would be an 
environmental benefit from doing so. The Executive also proposed powers to close 
a fish farm where Scottish Ministers believed that there was a clear public interest 
in doing so. However, the Executive decided not to go ahead with these proposals 
because it already had legislative powers to offer financial assistance to support 
relocation and ‘clear public interest’ could not be defined. The Executive has 
established a relocation working group and it is understood that two farms have 
been relocated so far with the support of funds administered by this group. A 
number of witnesses expressed disappointment that these measures were not 
included in the Bill. 

76. The Deputy Minister advised that, in broad policy terms, relocation has 
become an important issue because many fish farms were given permission in the 
early days of the industry in areas that are now believed to be inappropriate. 
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However, Executive officials advised that relocation could not be provided for in 
the Bill because there is not yet conclusive scientific proof that a fish farm should 
not be where it is. Therefore, relocation remains a voluntary initiative. A 
location/relocation working group has been established with a budget of £500,000 
and the Executive is applying for state aid approval from the European Union. The 
general principle for relocation is that a fish farm has to meet criteria for sites that 
stakeholders wish to be relocated or that relocation would lead to the development 
of best practice. 

77. The Committee also heard concerns that once a site for a fish farm or a 
shellfish farm had received planning consent, the Crown Estate – currently the 
planning authority – lacks sufficient regulatory powers to ensure that the site is 
actively used as a fish farm. In some areas, this resulted in a lack of suitable sites 
being available while some of those that had received permission lay inactive. 

78. The Deputy Minister advised that she did not consider the Bill to be the 
vehicle to progress this issue. However, the Crown Estate Commissioners are 
considering measures – for example, increasing the rent of unused sites. The 
Deputy Minister stated that fish farms need to have flexibility in the use of their 
sites for fallowing and conservation purposes. It was also recognised that, where a 
fish farm company has several sites that are not in use, this might be connected to 
competition issues.  The Executive is, therefore, liaising with the Department of 
Trade and Industry and the Competition Commission on the matter. The Deputy 
Minister agreed to keep the Committee informed of progress on the issue.

79. The Committee also received some comments about proposals to transfer 
planning powers from the Crown Estate to local authorities. The Deputy Minister 
advised that amendments at Stage 3 of the Planning etc. (Scotland) Bill currently 
before the Parliament were being lodged to achieve the transfer. The Committee 
welcomes the new measures relating to planning consents for fish farms 
that have been included in the Planning etc. (Scotland) Bill passed by the 
Parliament on 16 November 2006. 

80. The Committee notes that it may be difficult to achieve conclusive 
scientific proof of the case for relocating a fish farm. However, the 
Committee welcomes the developments which are taking place in this 
regard, particularly the establishment of the relocation working group. The 
Committee looks forward to its deliberations on those farms that are now 
considered to be poorly-sited.

81. The Committee recognises that some sound fish farm management 
practices may lead to sites not being used (for example, sites being 
deliberately left unused as part of a company’s fallowing cycle). However, 
the Committee considers that the long-term retention of sites which are left 
inactive is unacceptable. The Committee welcomes the Crown Estates 
Commissioners’ desire to address this. The Committee also welcomes the 
Deputy Minister’s assurance that she will keep the Committee informed of 
progress in discussions with the Department of Trade and Industry and the 
Competition Commission on the issue.
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82. Subject to the recommendations made in the various sections above, 
the Committee is content with the provisions in Part 1 of the Bill.

PART 2 – GYRODACTYLUS SALARIS

83. Gyrodactylus salaris (GS) is an external parasite that affects salmon in 
freshwater, causing the disease Gyrodactylosis. It is not currently present in 
Scotland, but is present in other parts of Europe. Part 2 of the Bill makes provision 
for the containment and treatment of GS should it be introduced into Scotland. The 
Policy Memorandum explains the Executive’s reasons for introducing these 
powers. GS cannot survive in sea water, although it has been known to persist in 
brackish environments. It kills salmon and other species can act as carriers. The 
parasite is exotic to Great Britain and its introduction would have devastating 
consequences for wild salmon stocks. Experience in other countries suggests that 
90 to 95% of salmon affected by the parasite would be killed by it. Existing powers 
under the Disease of Fish Acts allow some measures towards limiting an outbreak 
of GS. However, there is nothing in present legislation which would enable the 
Scottish Ministers to take steps to eradicate or control the spread of the parasite 
should it be detected in Scotland.

84. The parasite is present in Norway. Arthur Griffiths (chair of the Executive’s 
GS task force) stated that the Norwegian model for dealing with GS is the only 
model available. However, existing legislation does not provide the Scottish 
Ministers with sufficient powers to follow that model, hence the powers provided 
for in this Bill. 

Designation of areas 
85. Evidence to the Committee did not indicate any concern with the powers set 
out in sections 13 and 14 to designate areas where GS has been discovered or is 
suspected. However, the Subordinate Legislation Committee noted that the 
procedure for making an order under section 14  (the preliminary designation of an 
area where disease is suspected) is unusual in that it allows for a 30-day 
emergency period, extendable to 60 days, rather than the more normal 28-day 
emergency procedure. The Executive stated that it has opted for a 30-day 
extendable to 60-day option as this is consistent with the existing preliminary 
precaution provision in the Disease of Fish Act 1937 and that it is appropriate to 
the temporary nature of the proposed orders.  The Executive also stated that the 
28-day procedure fails to meet the needs of an emergency order within the 
scheme of the 1937 Act. The Executive stated that it does not intend to extend 
such orders beyond 30 or 60 days because it would expect to have assembled 
sufficient evidence to either confirm or rule out the presence of GS. If restrictions 
are required after the 30 or 60-day period, they would be introduced under the 
provisions of section 2 of the 1937 Act. The Subordinate Legislation Committee 
accepted the Executive’s view and welcomed the assurance that it would make an 
order under section 2 of the 1937 Act where restrictions are needed beyond the 
60-day period. The Committee endorses the Subordinate Legislation 
Committee’s view.
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Prevention
86. The Committee heard evidence that the most effective way to deal with GS 
would be to prevent the disease from entering the country in the first place. The 
main risk factors mentioned by Executive officials were the importation of live fish 
and contaminated angling equipment. A substantial amount of evidence to the 
Committee concerned the need to place emphasis on prevention because 
eradication measures would be costly, would have wide-ranging consequences 
and would be unlikely to be fully effective.  A considerable number of witnesses 
suggested various preventive methods. However, preventive measures do not 
generally require to be set out in legislation.  

87. As mentioned in paragraph 84 above, the only existing model for treatment is 
the Norwegian model. However, that country’s rivers are very different in 
composition to Scottish rivers, which are generally large and diverse with many 
tributaries that feed into large estuaries. The Association of Electricity Producers 
stated,

“There is no way that we could treat the River Tay or any other large body of 
water that contained fish harbouring the GS parasite. If such an incident were 
to happen, we would have an on-going containment problem for evermore. 
Instead of thinking of ways of treating or containing it, we should be putting 
our minds to preventing it from entering our water system in the first place”.30

88. The two most oft-cited preventive measures were banning the import of live 
fish and putting mandatory procedures in place at all ports of entry for the 
disinfection of clothing and equipment used by all overseas anglers and 
recreational water users.

89. A number of witnesses stressed the importance of ensuring that the 
response to GS must be proportionate to the risk of it arriving here. Executive 
officials stated that opinion is divided on the level of risk, 

“People in certain sectors say that it is inevitable that GS will come to 
Scotland, but the majority opinion is that the risk is low. European Union 
epidemiologists have assessed the existing trade rules and concluded that 
the risk from importation of live fish is low. They have also considered the risk 
of GS coming into the country through contaminated angling equipment, 
which, similarly they assess as low”31.

Import of live fish 
90. Notwithstanding the level of risk, many witnesses considered that the biggest 
risk of GS arriving in Scotland is through the import of live fish. The Association of 
Salmon Fishery Boards stated that discussions were ongoing with the European 
Commission on live fish imports into the UK from Europe and that it understood 
that under certain conditions, imports are allowed from areas of approved health 
status in Norway. The Association stated that this was “an alarming prospect”32.
The industry has responded to these concerns and Pan Fish, Fjord Salmon and 
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Marine Harvest have made a commitment not to import live smolts from Norway. 
In addition, the industry’s voluntary Code of Good Practice offers clear advice to 
avoid such import. Executive officials stated that, 

“All the major fish-farming businesses are Norwegian-based, and they are all 
signed up to the code of good practice. The businesses that are not signed 
up to the code are the very small Scottish-owned businesses that get their 
smolts from Scottish sources.”33

91. The Deputy Minister stated that under EU law, it is possible to ban live 
imports from those areas of Norway where GS is present. She confirmed that the 
industry has committed to introduce quarantine methods through its voluntary 
Code of Good Practice in the event that import does take place. Executive officials 
stated that farms tend to import eggs from Norway but that these are sterilised and 
subject to veterinary inspection. 

92. In light of the evidence of the likely severe impact of GS arriving in 
Scotland, the Committee is concerned about apparent uncertainty over the 
importation of live fish. The Committee requests clarification from the 
Executive on the circumstances in which it would be lawful to ban the 
importation of live fish or eggs, and the traceability and veterinary 
inspection regimes which would apply to imports from all other countries – 
particularly given the connections between the ownership of Norwegian, 
Chilean and Scottish fish farms. The Committee requests clarification from 
the Executive on the robustness of the information about the health status 
of imports. The Committee also requests further information on any 
progress which is being made at the EU level on addressing the risk from 
GS, and on the monitoring and notification regimes which are in place in 
Norway and EU countries. 

Disinfection of angling and recreational equipment 
93. The Committee heard that the Executive’s task force will report shortly with a 
number of detailed recommendations for preventing the disease from getting into 
Scotland and the UK. The Association of Salmon Fishery Boards stated that the 
task force has established that many of the recommendations for preventing GS 
from getting in to the country do not lend themselves to legislation, for example, 
disinfection procedures at points of entry; disinfection on river banks; conditions 
being attached to permits; and information routed through tour operators who take 
people in this country to fish in GS-infected countries and who send fishermen 
from GS-infected countries here. 

94. Some witnesses suggested that it would be extremely difficult to put 
mandatory disinfection procedures in place because of the numerous points of 
entry into Scotland. To be effective, any procedures would have to be operated on 
a UK-wide basis. The Scottish Canoe Association highlighted the importance of 
raising the awareness of people about the devastating effects of GS. The 
Association argued that people who travel abroad should learn about GS so that 
when they return to Scotland they take the proper precautions. 
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95. The Salmon and Trout Association commented that disinfection would be 
difficult to enforce. The Association stated that a number of voluntary codes are 
already in place but that voluntary codes are not always obeyed. The Scottish 
Anglers National Association agreed. It stated that the vast number of anglers in 
Scotland are not organised and that enforcing disinfection procedures is therefore 
impossible. The Association stated,

“A huge number of people do not belong to a club or association. They have 
a rod and some gear in the cupboard, and when they feel like it they go out to 
fish. [ …] Many people see it as an ancient tradition in Scotland that they can 
go and fish for brown trout without heed, fear of hindrance. [ … ] I think that 
we have all come to the conclusion that the opportunity for Gyrodactylus 
salaris to enter the country will never be controlled through preventive 
measures”34.

96. The Deputy Minister stated that one of the key tasks is to ensure that people 
are informed about the potential problem. She mentioned the role that angling 
clubs and fishing tackle shops will have in the dissemination of information and 
that the measures angling clubs could take to reduce the possibility of the spread 
of GS would be checked by local enforcement officers. Executive officials stated 
that the GS task force had concluded that the number of points of entry is so large 
it would be impractical to legislate for screening people entering the country with 
fishing gear, canoes etc. The task force had considered that the threat should be 
tackled through public awareness campaigns and education. 

97. The Deputy Minister stated, “It is a question of risk and what is appropriate. 
[…]  At the moment, our view is that information and education are key and that 
our proposals should be adequate”35. However, the Deputy Minister confirmed that 
she would look at any suggestions the Committee might make. 

98.The Committee agrees with the Deputy Minister that raising awareness of 
the risk of GS entering Scotland is key. The Committee recommends that the 
Executive examines the possibility of launching a high profile public 
information campaign, including the distribution of leaflets, about the 
importance of disinfecting angling gear and other water-sports equipment.  

99.The Committee does not see why more robust measures should not also 
be developed at ports of entry – such as a requirement to make a declaration 
at customs points if carrying fishing gear or other water-sports equipment 
(in the same way as is required if carrying certain foodstuffs). The 
Committee requests that the Executive considers this in conjunction with 
the UK Government, in addition to the provision of other information 
resources at ports of entry. 

Containment and treatment - impact 
100. Sections 15-18 make provision for the Scottish Ministers to exercise some 
very extensive powers to eradicate GS should it be found in Scotland. The powers 

                                           
34 Official Report, 1 November 2006, Column 3638 
35 Official Report, 8 November 2006, Column 3674 
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provided for in the Bill are inserted into the Diseases of Fish Act 1937 (the 1937 
Act). They are very wide-ranging and cover the designation of areas where GS is 
present or suspected in order to prohibit certain activities; the construction of 
barriers including compulsory purchase powers to enable barriers to be 
constructed; the chemical treatment of infected waters; and powers for Scottish 
Ministers to take actions that they consider necessary to eradicate, prevent or limit 
the spread of GS. In its Policy Memorandum, the Executive acknowledges that 
“The exercise of the powers […] would have serious and long-lasting effects upon 
the ecology of rivers and the activities of those who make use of inland waters”36.

101. Section 16 inserts a section into the Salmon and Freshwater Fisheries 
(Consolidation) (Scotland) Act 2003  which provides for the closure of dams, lades 
or water wheels to restrict the movement of salmon in the same way as the 
construction of barriers (which is provided for in section 15) will. However, the 
Executive has advised that it intends to lodge an amendment at stage 2 to delete 
this section because amending the 2003 Act in this manner would have allowed 
the power to be used for purposes other than tackling GS. The Executive 
therefore, intends to lodge an amendment to section 15 to provide for this 
purpose.

102. The powers contained in section 15 on the treatment of waters with chemical 
agents were the most frequently commented on by witnesses. Treatment to 
eradicate GS involves the release of the chemical Rotenone into affected rivers, 
which will kill everything in a river. The other treatment currently being used under 
an experimental licence in Norway is aluminium sulphate which kills the parasite 
but not the fish (although it kills some invertebrates). This treatment is not currently 
licensed for use in Scotland. A great deal of the evidence that the Committee 
received concerned the use of toxic chemicals in Scotland’s rivers. Many 
witnesses emphasised that eradication should be used only as a last resort and 
that full consultation with all relevant stakeholders must take place before any 
eradication treatment is commenced.  

103. The Committee heard from the whisky industry, the hydro power industry and 
recreational users of watercourses and all expressed concern about the impact of 
Rotenone on their activities. The whisky industry stated that chemical treatment 
could prevent distilleries from operating and risk the loss of their international 
reputation. The hydro power industry expressed concern that if it was prevented 
from transferring water between catchments its ability to produce renewable 
energy would be severely restricted. The Scottish Canoe Association highlighted 
the damage that could be done to the reputation of Scotland as a tourist 
destination. The Sea Fish Industry Authority stated that although the intention may 
be to safeguard salmon there may be catastrophic collateral damage to other 
species. It stated,

“Many important salmonid river systems also contain endangered or 
threatened freshwater species of high conservation value, either nationally or 

                                           
36 Policy Memorandum, p 7-8 
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internationally. To treat these systems would risk a higher level of overall 
environmental damage than that which may arise from Gyrodactylus”37.

104. The Deputy Minister stated, 

“The powers in the bill are quite capable of being exercised in a manner that 
is planned, proportionate and reasonable and that respects human rights. 
Any treatment can be planned to fit into the existing working practices of, for 
example the whisky industry. In particular, I ask the Committee to bear it in 
mind that ministers are legally bound to discharge their responsibilities under 
the European Union habitats and water framework directives, which means 
that we must take into account the environmental, social and economic 
consequences of any proposed action. If it were found that the remedy were 
worse than the disease, ministers would not pursue eradication but would 
work to contain the disease.”38

105. However, not all the evidence received by the Committee suggested that 
eradication treatment would be so devastating. The Scottish Anglers National 
Association considered that treatment may be “fairly swift” and that it could make 
only a fleeting impact on the natural scene following which rivers would recover 
and the fish return39.

106. These conflicting viewpoints highlight the uncertainty that surrounds the 
evidence the Committee received. Clearly, the impact of the eradication measures 
would depend on the extent of the infection. A number of witnesses commented 
that there is a great deal of uncertainty about the impact of eradication measures 
because there is a lack of knowledge about how effective the treatment would be.

Contingency planning 
107. The need for adequate contingency planning was highlighted in the evidence 
that the Committee received. The Fisheries (Electricity) Committee recommended 
that Ministers should have a statutory duty to produce a contingency plan, which 
should be updated, so that Ministers can respond promptly to a GS or other 
parasite or disease threat. The Committee heard that a contingency planning 
exercise is due to take place in January or February 2007, which will assess the 
impact of eradication measures. However, the Committee noted that this would be 
too late to inform any amendments to the Bill.  

108. The Scottish Canoe Association suggested that there should be a multi-
interest stakeholder group available that could be convened immediately in the 
event of an outbreak. The Policy Memorandum states that Ministers would not 
authorise any treatment programme unless a detailed planning exercise and 
extensive consultation with the full range of affected stakeholders had been 
undertaken. However, both the Scottish Canoe Association and the Salmon Net 
Fishing Association were unaware of the contingency planning exercise.  

                                           
37 Written Submission 
38 Official Report, 8 November 2006, Column 3667 
39 Official Report, 1 November 2006, Column 3642 
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109. The Deputy Minister confirmed that the Executive is developing a 
contingency plan setting out how it might tackle an outbreak of GS, along with an 
economic impact assessment. It was anticipated that both documents would be 
published before the end of November 2006.  The Deputy Minister confirmed that, 
in an outbreak situation, although action would be needed, the complexity of the 
considerations would mean that treatment would not necessarily take place 
quickly.

110. The Committee welcomes the Deputy Minister’s letter dated 20 
November 2006 providing further information on the contingency planning 
exercise. In particular, the Committee notes that the purpose of the exercise 
is to “see how all relevant agencies, stakeholders, civil servants and so forth 
operate together and to learn from that”.

111. However, the Committee considers that there is still a great deal of 
uncertainty about the effect of eradication measures on Scotland’s 
important water courses. The timing of the contingency plan exercise has 
added to that uncertainty and the Committee has, therefore, found it difficult 
to come to a fully-formed view on what are acknowledged to be wide-ranging 
powers.

112. The Committee requests that the Executive provides further information 
on its thinking in regard to the contingency plan. In particular, the 
Committee requests information on, for example, what kind of river system 
is the basis for the exercise and what assumptions are made about the likely 
effectiveness of eradication measures in varied and different river systems. 
In addition, the Committee requests information on what assumptions are 
made, if eradication is attempted, about the wider effects of any measures 
on biodiversity, water users, and the Executive’s obligations under the 
Water Environment and Water Services (Scotland) Act 2003 and the EU’s 
water framework directive. 

113. The Committee notes disputed evidence on how long it may take a river 
system to recover after treatment. The Committee requests information on 
the financial analysis and trade-offs, including the amount of compensation  
(see paragraphs 114-121 below), which would be made in deciding whether 
the implications of either eradication or containment measures are 
acceptable. 

Power to make payments  

114. Section 19 enables schemes to be made for payment to those affected by 
the exercise of the powers contained in sections 15, 17, and 18. Any scheme 
under section 19 will be made by draft affirmative order - requiring the Executive to 
lay a draft instrument before the Parliament for approval by resolution before it 
comes into force. Payments in respect of fish destroyed are excluded, as 
provision for such payments is made in section 29 of the Bill (see 
paragraphs 175-183 below).

115. The whisky industry, along with other witnesses, considered that payments 
should include arrangements for long-term losses of future revenues. The Malt 
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Distillers Association of Scotland suggested that the loss in profits of one 
internationally respected malt whisky distiller resulting from the treatment of one 
river to eradicate GS could be in the range of £20 to £40 million and that it was not 
possible to insure against future brand value40. The Association of Electricity 
Producers highlighted the difficulties in predicting the range of compensation that 
those affected by the eradication measures would require because so many of the 
pertinent factors are unknown – for example, what treatments would be necessary, 
and how long they would take. The Association stated that, “we are still at sea as 
far as understanding the implications for compensation because we do not fully 
understand what will happen on the ground”41. Some of these factors are expected 
to become more apparent during the contingency planning exercise in early 2007.

116. A number of witnesses considered that Scottish Ministers should have a 
statutory obligation to make compensation payments and were concerned that the 
discretionary nature of the scheme would create delays in the process. The 
Federation of Scottish Aquaculture Producers advised that the power contained in 
section 19 represented state aid which must be approved through the European 
Commission.

117. In its letter of 3 November 2006 on amendments at Stage 2, the Executive 
states that it intends to bring forward an amendment to section 19 to remove 
reference to 2ZA and 2ZB (the designation, and preliminary designation, of areas) 
from the power to make payments. The Executive states that this is because 
making such payments does not reflect its general policy not to make payments 
for consequential losses. 

118. The Finance Committee considered the type of losses that would be eligible 
under section 19. Executive officials confirmed that compensation would only be 
paid for direct losses. One example was given by Executive officials of what would 
be considered a direct loss: where all the fish in a river are killed by chemical 
treatment, a riparian owner of a business involving fish other than salmon (e.g. 
trout which would not be killed by GS but which had been killed by the treatment) 
would be compensated.

119. The Committee notes the Executive’s intention (outlined in paragraph 
117 above) to lodge an amendment limiting the power to make payments. 
The Committee is unclear about the extent of the payments that could be 
made under section 19 (whether or not eradication or containment measures 
are taken) and requests that the Executive provides more detailed 
information on the range of activities that it anticipates would be eligible for 
payments under any scheme made under the section.

120. The Committee urges the Executive to make an early start to the 
process of seeking any necessary EU approvals for payment schemes under 
this Bill.

121. Subject to the recommendations made in the various sections above, 
the Committee is content with the provisions in Part 2 of the Bill.

                                           
40 Official Report, 24 October 2006, Column 3572 
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PART 3 – SALMON AND FRESHWATER FISHERIES 

122. The Bill sets out various measures to address access to freshwater fisheries, 
the welfare of freshwater fish and conservation measures aimed at ensuring the 
sustainability of freshwater fisheries. The Policy Memorandum states that the 
provisions were drawn up in close liaison with the Freshwater Fisheries Forum.

123. As noted previously, the close collaboration which the Executive has 
undertaken with stakeholder groups is evident in the general support for the 
proposals amongst those who gave evidence to the Committee.  Much of the 
evidence the Committee received was on the management of freshwater fisheries, 
specifically the Protection Order system. These amendments are contained in the 
Schedule to the Bill which is introduced by Part 5. However, the issues raised 
directly relate to the conservation and management of freshwater fisheries and 
are, therefore, relevant to this part of the Bill. 

Welfare issues 

124. Sections 20-22 insert text into the Salmon and Freshwater Fisheries 
(Consolidation) (Scotland) Act 2003 (the 2003 Act) to amend certain fishing 
practices.

Use of gaffs, tailers and certain landing nets
125. The Explanatory Notes state that section 20 will make knotless non-metallic 
landing nets the only instrument that is not prohibited as auxiliary to the taking of 
fish by rod and line. The effect of the section will be to prohibit the use of a gaff or 
a tailer as auxiliary to the taking of fish. There was widespread support for these 
proposals.

126. Several witnesses suggested that the sale of monofilament gill nets should 
also be prohibited under this section. Executive officials advised that it was already 
an offence to fish with monofilament gill nets but that it was not an offence to 
possess or sell such nets because they could be used for purposes other than 
fishing.

Definition of rod and line 
127. Section 21 inserts a new section into the 2003 Act and makes provision for 
amendments to the definition of rod and line. The Policy Memorandum states that 
the current definition prohibits the use of more than one rod and the setting of rods 
on rod rests. The Executive indicates that this provision has the effect of making 
certain commonly accepted methods of fishing unlawful, for example, ledgering 
and fishing from boats with multiple rods and lines.

128. The Bill amends the 2003 Act so that, when fishing from a boat – whether for 
salmonids or coarse fish – a limit of no more than four rods may be used from that 
boat at any time (irrespective of the number of anglers on the boat). When fishing 
for freshwater fish, other than salmonids, and otherwise than from a boat, no 
individual angler may use more than four rods and associated rod rests. The effect 
of this is that coarse anglers may use up to four rods. However, game anglers may 
use only a single rod. 
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129. The evidence the Committee received on this section commented on the 
ability of those enforcing the provisions to recognise the difference between those 
fishing for game fish and coarse fish anglers. There was some concern that those 
fishing for trout and salmon could masquerade as coarse anglers and therefore set 
four rods. The United Clyde Angling Protection Association Ltd suggested that 
only coarse anglers should be permitted to use rod rests and only in conjunction 
with effective bite-detecting apparatus. The Scottish Federation for Coarse Angling 
suggested that distinguishing between coarse anglers and others should not be 
problematic.

130. The Committee is broadly content with these proposals.

Conservation issues 

Close times for freshwater fish 
131. Section 23 inserts two new sections into the 2003 Act. These provisions will 
enable the Scottish Ministers, following consultation, to make an order specifying 
weekly close times for freshwater fish and an annual close time for freshwater fish 
other than trout. The new sections also create offences of non-compliance with the 
close times, punishable by a fine of level 3 on the standard scale.

132. The Committee received little comment on these proposals. However, the 
Pike Anglers Alliance for Scotland did not support the proposals because it said 
that the behaviour patterns of pike and other coarse fish are very different from 
salmonids and not conducive to conservation through such measures. The 
Alliance also suggested that local restrictions might be more appropriate in some 
circumstances.

Conservation measures enabled by section 25 
133. The conservation proposals which generated the most debate were those 
which the Executive indicated it intends to introduce by subordinate legislation 
under section 25. Section 25 inserts a new section into the 2003 Act and enables 
the Scottish Ministers to make regulations for the conservation of freshwater fish, 
following appropriate consultation processes.

134. The Policy Memorandum states that these provisions will enable the 
Executive to introduce various conservation measures to prohibit the removal of 
certain fish and prohibit the manipulation of the environment to the detriment of 
some fish species. However, none of these proposed measures are detailed on 
the face of the Bill.

135. The Committee received evidence on the type of conservation measures 
which organisations wish to see imposed by the Executive. The Scottish 
Federation for Coarse Angling identified the manipulation of the water environment 
as a means to cull coarse fish as of particular concern. The Federation suggested 
that the Executive should consider repealing section 2 of the 2003 Act42 so that all 

                                           
42 Section 2 of that Act states that any person who fishes for or takes freshwater fish in any inland 
waters except by rod and line shall be guilty of an offence. It also provides that in any pond or loch 
where all the owners are agreed, a right of fishing may be exercised by net and that in any inland 
waters an owner or occupier may fish for or take freshwater fish, other than trout, by net or trap.
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removals other than by rod and line are controlled. Others suggested that 
penalties for manipulating water levels, for example, should include meeting the 
full costs of replenishing stocks of all species to their pre-existing levels rather than 
the imposition of a fine. One witness sought clarification on whether the provisions 
would allow for emergency harvesting for management purposes. 

Live vertebrates as bait 
136. Of the evidence the Committee received on the conservation proposals, the 
most controversial issue was the statement in the Policy Memorandum that 
section 25 will be used to make regulations implementing the Executive’s policy of 
prohibiting the use of live vertebrates as bait. The Committee received directly 
opposing evidence on this issue. The Executive does not explain whether its policy 
on prohibiting live vertebrates as bait is based on an animal welfare perspective or 
on a disease control perspective. Evidence to the Committee considered both 
angles.

137. The Scottish Federation for Coarse Angling disputed claims that discarded or 
escaped live baits have been responsible for the introduction of non-native species 
into water courses. The Federation cites deliberate stocking by clubs, proprietors 
and individual anglers, and escapes or discards from aquaculture facilities, as the 
more likely origin of non-native species. The Federation suggests that more 
appropriate regulations could be implemented to restrict the use of live bait to fish 
caught on the same day from the same water where they are being used. The 
Pike Anglers’ Club of Great Britain stated that “any bans should be the province of 
individual fishery owners and controlling clubs, in consultation with interested and 
informed bodies such as the Scottish Federation for Coarse Angling, the Pike 
Anglers Alliance for Scotland and ourselves”43.

138. The Scottish SPCA, amongst other animal welfare organisations, was 
opposed to the practice on the grounds that it is inhumane and that in any other 
situation it would be in breach of animal welfare legislation. However, by virtue of 
section 43 of the Animal Health and Welfare (Scotland) Act 2006 anything done in 
the course of fishing is excluded from the welfare section of that Act.

139. In its letter of 3 November 2006, the Executive acknowledged the evidence 
the Committee has received. The letter states that Ministers have an open mind as 
to whether this policy is better served through primary or secondary legislation and 
would be prepared to consider an amendment at Stage 2 to make the prohibition 
on the use of live vertebrates as bait explicit on the face of the Bill should the 
Committee recommend it.

140. The Committee recommends that the Executive brings forward an 
amendment at Stage 2 to prohibit the use of live vertebrates as bait. 

Protection Orders

141. Paragraph 5 of the Schedule to the Bill introduces modifications to the 
Protection Order procedure. Protection Orders give fishery owners protection 
under criminal law against those who fish without a permit in return for increasing 

                                           
43 Written Submission 
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access to their fisheries. The Executive requires each Protection Order to be 
monitored by a Liaison Committee. However, this is not a statutory requirement. 
The amendments to the system that the Bill proposes are set out at paragraph 
5(4) of the schedule and insert new sections and text into the 2003 Act. The Policy 
Memorandum states that the Bill: repeals the need for Protection Orders to be 
advertised in the Edinburgh Gazette; provides that a Protection Order need not 
apply to all the land enclosed by its boundaries; and provides that fisheries can be 
removed from the prescribed area of a Protection Order for non-compliance with 
the requirement to increase access to fishing. 

142. There are 14 Protection Orders in place in Scotland. Protection Orders are 
granted where Ministers are satisfied that: there would be a significant increase in 
the availability of fishing for freshwater fish in the area to which the proposals for 
an order apply; fishing should be available on terms and conditions that the 
Ministers feel reasonable, and the conservation status of any fish in the area has 
been taken into account.

143. In general, evidence to the Committee suggested that the amendments to the 
system are welcome but that there is a need for a more fundamental review of 
freshwater fisheries management. The Policy Memorandum states that the Bill is 
being brought forward at this time because the measures are sufficiently important 
to merit action in advance of decisions on new management structures. In 
evidence, Executive officials explained the position further, 

“The bill is the first step of a process to deliver freshwater fisheries in 
Scotland. The Executive is working closely with the forum to take forward the 
preparation of a strategic framework for freshwater fisheries and to develop 
proposals for new management structures. In the meantime, protection 
orders are being made more fit for purpose and their future can be reviewed 
once the new management structures are in place”44.

144. The evidence to the Committee suggested that Protection Orders can work 
well but that the situation is patchy. Some witnesses expressed support. The 
United Clyde Angling Protection Association Ltd regarded the River Clyde 
Protection Order as being of “great value”45. The Tay Liaison Committee stated 
that since 1998, access has increased by about 7%, but acknowledged that 
uptake has increased by less than 2%. It was suggested that failure to increase 
access is due to a lack of information rather than a lack of opportunity. The Crown 
Estate commented that it is unlikely that the amendments would have any impact 
on access to fishing. In evidence, the Crown Estate stated that, “greater 
willingness is perhaps needed on both sides to put them in place and make them 
work. The opportunity is there, but there has perhaps not been the will to make it 
happen”46.

145. The Committee also heard from other witnesses who suggested that the 
system is not a useful means to increase access to freshwater fisheries or for 
ensuring the sustainability of fish stocks. The Institute of Fisheries Management 
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stated that the fundamental problem with Protection Orders is that there is no link 
between the fish and access. It was acknowledged that there is very little evidence 
that those who utilise Protection Orders have not been managing their fishing 
stocks responsibly or with a view to sustainable exploitation. However, the view 
was expressed that most of the people involved with Protection Orders are 
angling-based and concerned only about stocking lots of fish, and that this is not a 
sustainable way of managing a wild fishery because it can have major biological 
consequences.

146. With regard to Liaison Committees, a number of witnesses regretted that the 
opportunity had not been taken to make them a statutory requirement of a 
Protection Order. The Executive stated that they had not been made mandatory 
because this would have created 14 or so new bodies whose existence would be 
superseded once the anticipated new management structures were in place. 
However, if a Protection Order does not have a Liaison Committee this may be a 
basis for revoking the order. Some witnesses disagreed with the Executive’s view 
and suggested that, as the new management structures are some years away, the 
mandatory establishment of Liaison Committees would be a useful way of 
managing the fish stock in the meantime. 

147. The Deputy Minister stated, 

“It is not easy to work out whether reductions in angling in particular areas 
are a result of the imposition of protection orders or of a decrease in the 
number of anglers. The freshwater fisheries forum continues to examine the 
issue. Its view is that protection orders play an important role because they 
allow conservation measures to be introduced in places where they have not 
existed before. In some areas, they greatly increase people’s opportunities to 
fish, even if those opportunities are not taken up”47.

148. The Committee notes that the Executive is engaged in an ongoing 
review of freshwater fisheries management and welcomes the prospect of 
comprehensive proposals coming forward. In the meantime, the Committee 
wishes to see the effective operation of existing Protection Orders. The 
Committee notes that liaison committees for Protection Order areas 
generally appear to be positively received by stakeholders. The Committee 
recommends that the Executive makes every effort to encourage their 
establishment in all Protection Order areas and provides guidance to ensure 
their effective operation and to maximise the opportunity for anglers to 
access fishing in those areas. 

149. The Committee welcomes the Deputy Minister’s letter of 20 November 
2006, which gives information on the availability of fishing opportunities to 
those on low incomes and to children. The Committee wishes to see the 
Executive continue to ensure that information is provided to encourage the 
widest possible affordable access to angling.

                                           
47 Official Report, 8 November 2006, Column 3679 
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Sea fisheries 

150. The Bill contains two minor amendments to sea fisheries legislation. Section 
26 inserts new paragraphs into the Fisheries Act 1981. The Explanatory Notes 
state that the new paragraphs will apply the provisions of the Act to enforceable 
European Community obligations as well as enforceable European Community 
restrictions. The Policy Memorandum states that these amendments are required 
in order to comply with the Common Fisheries Policy. Paragraph 3 of the Schedule 
to the Bill repeals subsections of the Sea Fish (Conservation) Act 1967 which the 
Policy Memorandum states are now redundant following the enforcement of the 
Sea Fish Licensing Order 1992. The Committee did not receive any adverse 
comment on these provisions. 

151. However, in its letter of 3 November 2006, the Executive states that it intends 
to bring forward an amendment at Stage 2 to enable an administrative fixed 
penalty scheme to be created for minor sea fisheries offences. The Executive 
stated that it has been working closely with other fisheries administrations to 
develop a system of administrative penalties and has held a series of meetings 
with the industry to discuss the issues raised. A 12-week consultation was carried 
out on the proposals in the first quarter of 2006. A system has now been 
developed in light of the responses received to that consultation and the proposed 
amendment at Stage 2 will grant an enabling power that gives Ministers the power 
to issue administrative penalties for minor offences. 

152. Executive officials advised that consultation is ongoing. They stated that, 

“The proposal is that a fixed penalty should be available prior to the court 
process. The department would use its case files to determine whether to 
offer someone such a penalty. Once an offer was made, it would be entirely 
up to the person who received it to decide whether to accept it or to refuse 
it. If they did nothing, their case would go straight back into the court 
process”48.

153. The Committee welcomes the proposal, and considers that the scheme 
will need to be well publicised to be effective. The Committee notes the 
voluntary nature of the scheme, which ensures that those served with a 
fixed penalty notice may still have recourse to the courts. 

Inshore Fisheries Regulating Orders 
154. In its letter of 3 November 2006, the Executive stated that it intends to bring 
forward amendments at Stage 2 to supplement the powers for the enforcement of 
Regulating Orders made under section 1 of the Sea Fisheries (Shellfish) Act 1967. 
The Executive intends that the proposed amendments will cover two areas: raising 
the maximum fine level for an offence under a Regulating Order from a limit of 
£5,000 to a limit of £50,000 for the most serious offences, and improving the 
process for the revocation of licences under a Regulating Order to allow for 
revocation by a grantee where the licence holder is convicted of one fisheries 
offence as opposed to two as at present. A consultation paper has been issued on 
these matters. 
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155. The Committee broadly welcomes the proposal to supplement existing 
measures for the enforcement of Regulating Orders and requests that the 
Executive provides more information on the proposals before Stage 2.

156. Subject to the recommendations made in sections above, the 
Committee is content with the provisions in Part 3 of the Bill.

PART 4 – MISCELLANEOUS PROVISIONS 

157. Part 4 contains various provisions relating to the movement of fish, 
compensation payments and payments to fish farmers and shellfish farmers to 
support policy initiatives on aquaculture and freshwater fisheries. It also provides 
powers to seek information on the economic, social and environmental aspects of 
fish farming and shellfish farming. 

Unauthorised introduction of fish into certain marine waters 

158. Section 27 inserts a new section into the Diseases of Fish Act 1937 (the 
1937 Act) which enables the Scottish Ministers, by order, to specify parts of 
marine waters adjacent to Scotland and to make it an offence to introduce (without 
prior written consent) into such a specified area any fish of a specified species 
which originates from outside that area and which has been in salt water in any 
area of UK waters designated by the Scottish Ministers. 

159. The stated purpose behind the proposal is to prevent the spread of fish 
disease through fish movements between fish farms. Since the outbreak of 
infectious salmon anaemia in 1998/99, the finfish aquaculture industry has 
identified marine ‘farm management areas’ which are areas agreed by the fish 
farmers who share the area. The Policy Memorandum states that these areas 
would be the basis on which specified areas would be defined. In its letter of 3 
November 2006, the Executive notes concerns from the industry about whether 
stakeholders will be consulted when any specified area is being drawn up. As a 
matter of good practice, the Executive states that Scottish Ministers would consult 
before introducing any statutory instrument but states that, if the Committee is 
minded to recommend that an explicit duty to consult should be included in this 
section, the Executive would be content to bring forward an amendment at Stage 2 
to achieve this. The Committee recommends that the Executive brings 
forward an amendment at Stage 2 to include an explicit duty to consult.

160. The Policy Memorandum states that only movements between two seawater 
areas will be regulated by this section. Thus movements between freshwater and 
seawater (for example movements of juvenile salmon) and movements between 
farms within a specified area, will be unaffected. 

161. A number of witnesses welcomed the proposals. Pan Fish emphasised that 
controlling the movement of fish between two seawater areas through rigorous risk 
assessment forms part of the industry’s voluntary Code of Good Practice. The 
British Trout Association welcomed the Executive’s statement in the Financial 
Memorandum that there are no plans to charge for processing movement 
applications.
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162. Some of the evidence that the Committee received sought clarification of the 
scope of the provisions. The Sea Fish Industry Authority queried what impact the 
provisions would have on cultivated marine species, for example, whether species 
such as halibut and cod, and onshore marine hatcheries, would be subject to the 
provisions. The Association of Scottish Shellfish Growers suggested that, as the 
provisions are a disease control measure, they should also apply to shellfish. 

163. A number of witnesses expressed concern that seeking permission for all fish 
movements would create considerable delay, particularly in circumstances where 
it was imperative for fish to be moved quickly, for example because of storm 
damage.  The Scottish Salmon Producers’ Organisation stated that “the restriction 
on the movement of fish would greatly encumber the industry’s ability to operate 
efficiently and cost-effectively”49. It suggested that movements should be on the 
basis of risk assessment rather than on the consent of Ministers. 

164. The Delegated Powers Memorandum states that the new section will require 
the approval of fish movements based upon risk assessments submitted along 
with the application for consent. However, the provision in the Bill states that 
obtaining consent may include provision for an assessment as part of the 
application process (section 2C(4)(b)).

165. The Institute of Aquaculture considered that the provisions might be too 
prescriptive if authorisation is required where there is no risk or suspicion of 
disease and questioned whether it might be possible to have a system whereby 
“blanket coverage could be given to a particular area for a particular time”50.
Shetland Aquaculture suggested that the local veterinary surgeon, or company 
veterinary surgeon, should participate and approve any risk assessment for fish 
movements.

166. There was some discussion about including movements between freshwater 
areas and from freshwater to seawater. Some of the evidence concerned both the 
proposals to control the introduction of fish into marine waters and the provisions 
contained in section 28 on the unauthorised introduction of fish into inland waters 
(discussed at paragraphs 168-174 below). The Institute of Fisheries Management 
stated that it would welcome control – through a licensing system – on all fish 
movements. It suggested that a licensing system (including a system of granting 
blanket approval for routine fish movements) would provide both an effective 
system to protect wild fish from alien species and an effective disease control 
measure.

167. The Committee requests that the Executive reflects on the evidence 
submitted to the Committee on this section, and considers whether the 
proposals in the Bill constitute a proportionate, robust and comprehensive 
approach to addressing the risks arising from fish movements. 

                                           
49 Written Submission 
50 Official Report, 27 September 2006, Column 3512 
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Unauthorised introduction of fish into inland waters  

168. Section 28 repeals section 24 the 2003 Act which prohibits the introduction of 
salmon into inland waters without appropriate consent, and introduces new section 
33A into that Act which creates offences of intentionally introducing any live fish or 
live spawn of fish into inland waters, and of their possession with the intention of 
introducing them into inland waters. The offences do not apply to introduction into 
the waters of a fish farm or where Ministers or the relevant District Salmon Fishery 
Board have given prior written consent. The penalty associated with these 
offences is set at not exceeding level 3 on the standard scale (which is currently 
equivalent to £1,000).

169. The Policy Memorandum states that the introduction of fish into inland waters 
to which they are not native can have damaging environmental consequences and 
risks the transmission of disease and disruption to, and displacement of, native 
species. Some evidence to the Committee highlighted the need to clarify how, or 
whether, the provisions extend to fish from other parts of the UK and to native fish 
being transferred for stocking purposes and to fish farms.

170. As noted above, the Committee heard evidence about the need to control 
fish movements in order to prevent the risk of disease. Many of the sections to be 
inserted into the 1937 Act in relation to the containment and treatment of GS also 
regulate the movement of fish into inland waters. 

171. There was general agreement that these proposals were welcome. Two 
incidents cited as justifying the provisions in this section were the introduction of 
the North American signal crayfish into the country and the introduction of ruffe 
into Loch Lomond. The United Clyde Angling Protection Society Ltd stated that 
70,000 crayfish have been culled since their introduction into Scotland whilst the 
Loch Lomond and the Trossachs National Park Authority stated that ruffe are now 
threatening the long-term viability of the native powan population. There was a 
suggestion that the Bill should include powers of compulsory access to allow alien 
species to be culled.

172. The RSPB provided evidence on how the introduction of non-native species 
can have serious effects on native ecosystems. It stated that “In Scotland, 38% of 
fish fauna currently compromises of non-native fish species, and most of these 
have been intentionally introduced for sporting purposes or accidentally as live 
bait”51. The Committee considered the use of live bait and whether it is a factor in 
the introduction of non-native species into inland waters at paragraphs 136 to 140 
above.

173. In regard to the enforcement provisions, some evidence suggested that the 
remoteness of some fishing areas would make enforcement problematic. New 
section 33A(6) provides for conviction on the basis of one witness. However, the 
Scottish Federation for Coarse Angling strongly suggested that there should be a 
requirement for corroborative evidence.  There was some discussion about which 
would be the appropriate body to enforce the provisions. The Institute of Fisheries 
Management suggested that there might be concerns about private sector 

                                           
51 Written Submission 
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organisations, such as the District Salmon Fishery Boards, policing the new 
measures.

174. The Committee is broadly content with the provisions in section 28. 
However, as in relation to section 27, the Committee requests that the 
Executive considers whether the proposals constitute a comprehensive 
approach to addressing the risks which may arise from fish movements.

Payments in respect of fish destroyed 

175. Section 29 enables the Scottish Ministers to make payments in accordance 
with a scheme made by them, by order, to make payments in respect of any fish 
destroyed in pursuance of fish disease control powers. Any scheme would be 
made by draft affirmative order which requires the Executive to lay a draft 
instrument before the Parliament for approval by resolution before it comes into 
force. As noted above at paragraphs 114-121, a scheme under this section could 
cover fish destroyed as a result of the exercise of the Scottish Minister’s powers in 
respect of the provisions contained in Part 2 of the Bill on the containment and 
treatment of GS. 

176. The Policy Memorandum states that in 1998/99 at the time of the infectious 
salmon anaemia outbreak there was no compensation for losses arising from the 
exercise of disease control measures. The Bill seeks to remedy this by providing a 
discretionary enabling power to enable Scottish Ministers, if they see fit, to set up 
a scheme to pay compensation.

177.  The provision was generally welcomed. However, there were some specific 
issues raised. As discussed at paragraph 116 on section 19, there were concerns 
about the discretionary nature of the payment scheme. There were also concerns 
that because the scheme was discretionary and would be required to be approved 
under EU rules on state aid, there would be considerable delay in approving a 
scheme. The Finance Committee raised the issue of approval from the European 
Union and the possible delays this may imply with Executive officials who stated 
that they are examining ways to address this issue. 

178. There were also concerns that the payment scheme referred only to fish 
destroyed and not to wider consequential loss. The Sea Fish Industry Authority 
emphasised that there appears to be no provision for compensation for farmers 
who were prevented from moving or harvesting their stock when they were not the 
primary target of the disease control measure. 

179. It was also highlighted that the measure applies only to fish farmers and not 
to shellfish farmers. In its letter of 3 November 2006, the Executive indicated that 
this is an oversight and it will bring forward an amendment at Stage 2 to rectify 
this.

180. The Financial Memorandum reflected the fact that a compensation scheme 
has not yet been developed and that the amount of money that would be available 
would depend on the extent of any disease outbreak. There are, therefore, 
uncertainties about how much a compensation scheme would cost. The Finance 
Committee queried how a compensation scheme would be targeted, given that 
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there is no explicit mechanism in the Bill to disqualify people from payment on the 
basis of poor husbandry or deliberate actions. That Committee recommended that 
complying with the Code of Practice could be made a condition of receiving 
payment under a compensation scheme. In addition, that Committee also 
suggested that the Parliament should be made aware of the principles likely to 
underpin any payment scheme, and its possible construction, so that a financial 
assessment can be made.

181.  The Deputy Minister stated that as there is currently no system for 
compensating for the loss of fish, the Bill is bringing the Executive’s approach into 
line with other compensation schemes. Executive officials stated that, 

“We have not opted for a compulsory compensation scheme; we decided on 
an approach whereby we could take account of the significance of the 
disease and the scale of the outbreak and intervene in an appropriate way, 
on the basis of the appropriate information”52.

182. The Deputy Minister advised that qualification criteria for payments could 
include the extent to which the farmer complied with the Code of Good Practice, 
the prompt reporting of disease outbreak or illegal movements of stock into a farm. 
She stated, “Ministers would use their discretion on such matters. The proposed 
approach is tailored to deal with loss of fish”53.

183. The Committee notes the Executive’s position that the power to make a 
compensation scheme in respect of fish destroyed as a result of disease 
control measures should remain a discretionary one. The Committee also 
recognises that the decision on whether to make such a scheme will depend 
on the circumstances of each incident. However, this does not provide any 
clarity on the likely use of the power or the likely extent of any scheme. The 
Committee, therefore, requests that the Executive provides further 
information on whether it has given any thought to the criteria it may apply 
in deciding whether to make a compensation scheme and in deciding who 
would qualify for compensation under any such scheme. 

Payments for certain purposes 

184. Section 30 enables the Scottish Ministers to make funds available for the 
purposes of developing, promoting, organising or researching aquaculture, sea 
fisheries, the sea fish industry, salmon fisheries and freshwater fisheries. The 
Policy Memorandum links this power to make payments to the various purposes 
associated with the Executive’s Strategic Framework for Scottish Aquaculture, 
Strategic Framework for Inshore Fisheries and Strategic Framework for Scottish 
Sea Fisheries.

185. The proposals were strongly welcomed. The British Trout Association stated 
that the trout aquaculture sector is an emerging industry and assistance with 
research, development and infrastructure was very much appreciated.   

                                           
52 Official Report, 8 November 2006, Column 3677 
53 Official Report, 8 November 2006, Column 3677 
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186. The Committee broadly welcomes these provisions and notes that the 
power to make these payments has been welcomed by the industry.

Information on the economic, social and environmental aspects   

187. Section 31 provides an enabling power allowing Minister an order requiring 
the collection of information relating to the economic, social and environmental 
aspects of fish farming and shellfish farming, and creates an offence of non-
compliance with requirements in any such order. The Policy Memorandum states 
that very little information is collected on the aquaculture industry. However, the 
industry receives a considerable amount of public sector support and the 
Executive, therefore, considers that it is important that the power exists for 
Ministers to collect information on the economic, social and environmental impacts 
of the sector in order to inform policy and help target funding support. 

188. Several witnesses suggested that the type, or category, of information that 
might be required should be on the face of the Bill and that the cost of providing it 
should be kept to a minimum.  

189. Executive officials explained that the information gathered would be aimed at 
ensuring that the industry was progressing in a sustainable way and to underpin 
policy development – for example, how many jobs it supported and what 
contribution it made to local economies. Procedures could be put into place to 
ensure that confidentiality is respected. The Executive wrote to the Committee on 
3 November 2006 clarifying that it is Ministers’ intention that the measure should 
help the fish farming and shellfish farming industries by strengthening the 
evidence base for policy decisions, in particular by putting the existing voluntary 
annual production survey on a statutory basis and informing the high level 
indicators agreed by the Ministerial Working Group on Aquaculture. She advised 
that it is Ministers’ intention that any information required would, as far as possible, 
be derived from existing sources and would not require significant extra work on 
the part of companies.  However, she did indicate that Ministers are open to 
revisiting the section with a view to focussing it more closely on the information 
required.

190. The Committee notes the Deputy Minister’s intention for the information 
generally to be derived from existing sources, and her recognition that any 
extra burden on industry should be minimised. The Committee broadly 
accepts that this section will ensure that information is available to support 
public policy and the proper targeting of public support for the industry. 
However, the Committee requests that the Executive provides more details 
on the type or category of high level indicators on which it expects that it 
may require information. 

191. Subject to the recommendations made in the various sections above, 
the Committee is content with the provisions in Part 4 of the Bill.
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GENERAL

Financial Memorandum 

192. The Finance Committee has reported on the Financial Memorandum and the 
comments that Committee made have been noted throughout this report.

193. Subject to the comments made in various sections above, the 
Committee is content with the level of information provided in the Financial 
Memorandum.

Delegated Powers Memorandum 

194. The Subordinate Legislation Committee has scrutinised the Delegated 
Powers Memorandum and some of the comments made by that Committee have 
been noted throughout this report.

195. That Committee noted that as a result of the new sections 5F and 2C of the 
Diseases of Fish Act 1937, there may be a need for consequential amendments to 
section 9 of the 1937 Act which provides for regulations for the publication of 
orders which are not made as statutory instruments. The Executive proposes to 
introduce amendments at Stage 2 to exclude the application of section 9(b) to 
orders made under new sections 2(c) and 3(a) and (c)(i) and (ii) and 5F of the Act.

196. That Committee also expressed concerns that the provisions in section 35 
may provide a power for an amendment to be made to the Bill itself by subordinate 
legislation. In its letter of 3 November 2006, the Executive confirmed that it is not 
intended for the power to be used to amend the Bill itself and intends to bring 
forward an amendment at Stage 2 to section 35(1) which will make explicit that the 
term ‘any enactment’ does not include the Bill itself. In a subsequent letter, dated 
21 November 2006, the Executive indicated that, while its intention in respect of 
this Bill remains the same, it will not now bring forward the amendment as this 
would potentially shed doubt on the interpretation of other Acts. 

197. The Committee endorses the concerns raised by the Subordinate 
Legislation Committee, and notes the Executive’s response.

Policy Memorandum 

198. Under Rule 9.6.3 the Committee is required at Stage 1 to consider and report 
to the Parliament on the Policy Memorandum. 

199. The Policy Memorandum provides detail on the intention underpinning 
several sections in the Bill and the Committee found it to be a useful document. 
The Policy Memorandum is required to set out an assessment of the effects of the 
Bill on sustainable development and equal opportunities (among other things).

200. The Policy Memorandum covers sustainable development in only a limited 
way. The Committee, therefore, wrote to the Minister seeking a detailed 
assessment of how the Bill might impact on sustainable development. The 
Executive’s reply set out the impact each part of the Bill will have on the six 
sustainable development principles in the UK Framework for Sustainable 
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Development. The Committee welcomes this positive approach to 
sustainable development issues and is grateful for the Executive’s reply.

201. On equal opportunities, the Policy Memorandum covers the six questions 
recommended by the Parliament’s Equal Opportunities Committee in a detailed 
way.

202.  The Committee considers that the information contained in the Policy 
Memorandum is adequate.

CONCLUSION

203.  The Committee is generally pleased to note the way in which the Bill 
has been developed in association with stakeholders, and notes that most of 
its provisions have received a broad welcome.  

204. The Committee has made a number of recommendations and requests 
for further information. The Committee asks that the Executive responds to 
these recommendations, and provides the requested further information, 
prior to the start of Stage 2 proceedings.

205. Taking account of these recommendations and issues requiring further 
explanation and consideration in advance of Stage 2, the Committee 
recommends that the general principles of the Bill be agreed to. 
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ANNEXE A: REPORTS FROM OTHER COMMITTEES 

Subordinate Legislation Committee 

Aquaculture and Fisheries (Scotland) Bill at Stage 1 

The Committee reports to the lead Committee as follows— 

Introduction

1. At its meetings on 12 and 26 September, the Subordinate Legislation 
Committee considered the delegated powers provisions in the Aquaculture and 
Fisheries (Scotland) Bill at Stage 1. The Committee submits this report to the 
Environment and Rural Development Committee, as the lead committee for the Bill, 
under Rule 9.6.2 of Standing Orders. 

2. The Executive provided the Parliament with a memorandum on the delegated 
powers provisions in the Bill54.

3. The Committee’s correspondence with the Executive is reproduced in 
Appendices 1 and 2. 

Delegated Powers Provisions 

4. The Committee considered each of the delegated powers provisions in the Bill. 
The Committee approves without further comment: sections 1(1), 1(3), 7(1) and (3), 
13(1), 16, 23 (new section 17A(1) of the 2003 Act, 23 (new section 17B(1) of the 
2003 Act), 25(1), 29(1), 31, 38(2), and the schedule at paragraphs 5(3) and 5(6) to 
(8).

Section 4(2) – Meaning of Parasite 

5. The Committee noted that section 4(1) defines “parasite” for the purposes of 
the controls introduced by Part 1 of the Bill. Paragraph (2) of section 4 permits 
Ministers by order subject to negative procedure to “modify” this definition. The 
Committee was concerned about the width of this power and asked the Executive 
how it intends to exercise it.  

6. In its response, the Executive indicated that in its view the term “modify” allows 
for the addition or omission of species of parasite to or from the list outlined in 
section 4(1) of the Bill. It does not envisage the addition or omission of sub-species, 
nor does it envisage listing all parasites of fish. It added that it is concerned only with 
those parasites of farmed fish and shellfish that may have an adverse effect on 
stocks of wild fish and shellfish. The Executive admitted that circumstances may 
change, particularly with regard to the farming of new fish species, but considered 
that at the present time there is no need to control parasites other than the two 
species listed in section 4(1). 

                                           
54 Delegated Powers Memorandum 
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7. The Executive stated that any additions to or omissions from the list would be 
based on scientific evidence which demonstrated that parasites were having either a 
detrimental effect (in the case of additions to the list) or no effect on wild fish stocks 
(in the case of omissions from the list). In such circumstances, where the Executive 
felt that modification of the list was required, it informed the Committee that it intends 
to consult fish farmers and wild fish interests accordingly.  

8. In terms of procedure, the Executive noted that section 4(2) follows the 
precedent of section 13 (power to amend definition of “infected”) of the 1937 Act, and 
is satisfied that this procedure is appropriate in each case.

9. The Executive commented that there are only two species of parasite which are 
presently of concern, and that amendments are expected to be infrequent. It 
therefore considered that it would be more helpful to name the species concerned on 
the face of the Bill, with a power to add species or omit species from the list should 
this prove necessary. 

10. The Committee is satisfied that the Executive has made a case for the use 
of delegated powers, and that negative procedure provides a sufficient level of 
scrutiny.  

11. The Executive informed the Committee that it intends to consult before making 
any regulations under this power. The Committee welcomes this assurance and 
draws it to the attention of the lead committee.

Section 14 – Preliminary designation of area in relation to Gyrodactylus 
salaris: New section 2ZB(1) and (3) of the 1937 Act. 

12. The Committee asked the Executive to justify why it opted for this type of 
procedure, rather than the 28 day Order procedure (Class 3).

13. In its response, the Executive stated that it has opted for a 30 day, extendable 
to 60 day, option as this is consistent with the existing preliminary precaution 
provisions in section 4 (preliminary precautions: inland waters) and 4A (preliminary 
precautions: marine waters) of the 1937 Act; and is appropriate to the inherently 
temporary nature of the proposed orders.  It added that the 28 day procedure fails to 
meet the needs of an emergency order within the scheme of the 1937 Act. The 
Executive intends not to seek to extend such orders beyond 30, or at most 60 days. 

14. The Committee also asked the Executive to clarify the position with respect to a 
continuing emergency beyond the 60 day period. The Committee noted that it would 
be possible by making a series of new orders to extend the orders indefinitely.

15. The Executive indicated that beyond the 60 day period, and in many cases by 
the expiry of the initial 30 day period, it would expect to have assembled sufficient 
evidence to confirm or rule out the presence of the parasite in all or part of the 
designated area and introduce, or not, an order under section 2 of the 1937 Act (as 
read with new section 2ZA of that Act, inserted by section 13 of the Bill). It informed 
the Committee that the intention is that if restrictions are required after the 30 day or 
60 day period allowed by section 2ZA, then these restrictions would be introduced by 
order under section 2 of the 1937 Act. 
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16. The Committee does not have any difficulties in principle with this power 
but it noted that the procedure proposed was very unusual and would not be 
subject to Parliamentary control. It does however, accept the Executive’s 
arguments in favour of the procedure and welcomes its assurance that it will 
make an order under section 2 of the 1937 Act where restrictions are needed 
beyond the 60 day period.  

Section 19 – Gyrodactylus salaris: Scottish Ministers’ power to make 
payments: New section 5F of the 1937 Act 

Section 27 – Unauthorised introduction of fish into certain marine waters: New 
section 2C of the 1937 Act 

17. The Committee suggested that there might be a need for consequential 
amendments to section 9 of the 1937 Act to reflect other amendments made by the 
Bill.

18. The Executive agreed with the Committee and proposes to introduce 
amendments at Stage 2 to exclude the application of section 9(b) to orders made 
under new sections 2C(1) and (3)(a) and (c)(i) and (ii) and 5F of that Act.  The
Committee welcomes the Executive’s response and agreed to monitor 
Executive amendments at stage 2. It draws the attention of the lead committee 
to the Executive’s commitment to bring forward amendments.

Section 35(1) – Power to make incidental, supplemental, consequential, 
transitional, transitory and saving provisions 

19. The Committee observed that subsection (2) provides that the power in section 
35(1) may be used to modify “any enactment” and asked if this provision could allow 
amendment to be made to the Bill itself. The Executive confirmed that it is not 
intended for the power to be used to amend the Act itself. 

20. The Committee noted that in a number of provisions in recent Acts with 
equivalent effect to section 35(1) of the Bill the words “(including this Act)” have been 
inserted after the word “enactment”. It noted that the use of parentheses seems to 
indicate an “avoidance of doubt” provision and suggests that the term “enactment” by 
itself is open to interpretation in several ways. The Committee considered that a 
degree of doubt remains therefore about the proper interpretation of the word in the 
context of section 35(1) and, while it noted that the current Executive does not intend 
to use the provision to amend the Act itself, a future Executive might not be disposed 
to take the same view. The Committee recommends that as there might be some 
doubt, the Bill should contain an express provision to the effect that the term 
does not include the Bill itself. The Committee draws this recommendation to 
the attention of the lead committee. 
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Appendix 1 

Correspondence between the Subordinate Legislation Committee and the 
Scottish Executive 

Section 4(2) – Meaning of parasite 

1. The Committee notes that the Executive has stated that the power is needed 
because it may be necessary to add a parasite to the list in subsection (1) of section 
4. However, subsection (2) empowers Ministers to “modify” that list which would 
allow one or both of the parasites listed to be removed. The term would also allow 
Ministers to restrict the term to subspecies of the parasites mentioned in the Bill.

2. The use of the word “modify” would also allow Ministers to amend subsection 
(1) to extend the definition to cover all parasites of fish. This would of course have a 
considerable “knock on “effect on the enforcement provisions in Part 1 of the Bill.

3. The Committee notes that from the (very helpful) DPM it would appear that 
the Executive does not envisage using the power with any frequency, and that the 
parasites listed in the Bill are at present the only parasites in respect of which the 
controls are necessary. However, the Committee is aware that it is always a risk 
when specific items are mentioned in primary legislation that circumstances may 
change.

4. The Committee asks the Executive how it intends to exercise its powers.

5. Normally the Committee would expect affirmative procedure to be used as the 
power here will be used to amend the text of a Bill. However, the Committee agreed 
to reserve judgement on which procedure was appropriate until it had seen the 
Executive’s response on the point above. 

Section 14 – Preliminary designation of area in relation to Gyrodactylus salaris 
New section 2ZB(1) and (3) of the 1937 Act 

6. The Committee notes that an order under this section has an initial duration of 
30 days, extendible by further order to 60 days, and unlike orders under section 2 
will be made by statutory instrument.

7. The Committee notes that although an order will be laid before the 
Parliament, it will not be subject to any procedure.

8.  The Committee asks the Executive to justify why it has opted for this 
unusual procedure and not the 28 day order procedure which may have been 
more appropriate.

9. The Committee also asks the Executive to confirm the position in relation to a 
continuing emergency beyond the 60 day period. The Committee notes that it might 
be possible under the normal rule that a power may be exercised from time to time, 
for Ministers to make a further order or orders to come into force on the expiry of the 
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existing order and so forth ad infinitim. The Executive is asked to clarify the 
position.

Section 19 – Gyrodactylus salaris: Scottish Ministers’ power to make 
payments
New section 5F of the 1937 Act 

10. The Committee notes that orders under section 5F of the 1937 Act will be 
made as statutory instruments subject to affirmative procedure. It also notes that in 
general orders under the 1937 Act are not made as statutory instruments, but that 
arrangements for their publication are made under section 9 of the 1937 Act which 
provides for such requirements to be prescribed by regulations. 

11. It was not clear to the Committee why given that orders under new section 5F 
will be made as statutory instruments and therefore will be published under the 
provisions of the SI Transitional Order. The additional power to make regulations 
under section 9 is necessary in relation to the manner in which orders under the new 
section 5F are published.

12.  The Committee therefore asks the Executive whether it has considered 
making a consequential amendment to section 9 of the 1937 Act similar to that 
proposed in relation to new section 2ZB(1) and (3) by paragraph 1(d)(i) of the 
schedule to the Bill.

13. A similar point arises in relation to the powers conferred by new section 2C(1), 
3(a) and (c)(i) and (ii) of the 1937 Act introduced by section 27. The Executive is 
asked to comment.

Section 35(1) – Power to make incidental, supplemental, consequential, 
transitional, transitory and saving provisions

14. The Committee’s notes that subsection (2) provides that the power may be 
used to modify “any enactment”. The Committee has expressed some concern at 
such a provision in the past, and indeed did so only last week during its 
consideration of the Transport and Works (Scotland) Bill at Stage 1 (see cols. 1931-
1936).

15.  At that meeting, the Committee discussed the meaning of the term 
“enactment” in a similar provision in that Bill where it is provided that the term 
extends to the Bill itself. It is due to discuss the matter further next week with 
Executive officials. It is not clear whether the Executive intends the power in the 
Aquaculture and Fisheries (Scotland) Bill similarly to apply to the Bill itself. The
Executive is asked to comment. 
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Appendix 2 

Response from the Scottish Executive

Your letter of 13 September sets out the points which the Committee has raised 
about the provisions of the above Bill. The Executive’s response to the issues is set 
out below. 

Section 4(2) – Meaning of Parasite 

The Committee has asked the Executive how it intends to exercise its powers with 
respect to the modification of the definition of the meaning of parasite. 

In the Executive’s view, the term “modify” allows for the addition or omission of 
species of parasite to or from the list outlined in section 4(1) of the Bill.  The 
Executive does not envisage the addition or omission of sub-species, nor do we 
envisage listing all parasites of fish.  We are concerned only with those parasites of 
farmed fish and shellfish that may have an adverse effect on stocks of wild fish and 
shellfish.  Circumstances may change, particularly with regard to the farming of new 
fish species, but for the present there is no need to control parasites other than the 
two species listed in section 4(1). 

Any additions to or omissions from the list would be based on scientific evidence 
which demonstrated that parasites were having either a detrimental effect (in the 
case of additions to the list) or no effect (in the case of omissions from the list) on 
wild fish stocks.  In such circumstances where we felt that modification of the list was 
required then we would consult fish farmers and wild fish interests accordingly.   

As regards procedure, the Executive notes that section 4(2) follows the precedent of 
section 13 (power to amend definition of “infected”) of the 1937 Act, and is satisfied 
that this procedure is appropriate in each case.

An alternative drafting approach would have been to have the power in section 3 
(inspections: parasites) of the Bill apply in relation to such species of parasite as the 
Scottish Ministers may by order specify.  Had this approach been followed, the 
Executive’s view is that the appropriate procedure for an order specifying the 
relevant species of parasite would have been negative resolution procedure.  Given 
that there are only two species of parasite which are presently of concern, and that 
amendments are expected to be infrequent, the Executive felt it would be more 
helpful to name the species concerned on the face of the Bill, with a power to add 
species or omit species from the list should this prove necessary.  In the Executive’s 
view, the difference between these two drafting approaches is one of form rather 
than substance, and negative procedure is appropriate regardless of which drafting 
approach is followed. 
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Section 14 – Preliminary designation of area in relation to Gyrodactylus 
salaris.  New section 2ZB(1) and (3) of the 1937 Act. 

The Committee has asked the Executive to justify why it has opted for this type of 
procedure (instrument laid before the Parliament but subject to no further 
Parliamentary procedure) and not the 28 day Order procedure.

The Executive has opted for a 30 day, extendable to 60 day, option as this is 
consistent with the existing preliminary precaution provisions in section 4 
(preliminary precautions: inland waters) and 4A (preliminary precautions: marine 
waters) of the 1937 Act and appropriate to the inherently temporary nature of the 
proposed orders.

The Executive considered making orders under new section 2ZB(1) subject to Class 
3 procedure (laid after making and coming into force, but not remaining in force after 
a period of 28 days unless approved by a resolution of the Parliament within that 
period), but discounted this option, after careful consideration, as failing to meet the 
needs of an emergency order within the scheme of the 1937 Act.  The aim of an 
order under new section 2ZB(1), or its renewal under section 2ZB(3), is to act as a 
“standstill” order, available whenever an outbreak of Gyrodactylus salaris is 
suspected anywhere in UK waters, allowing the Scottish Ministers time to evaluate 
the nature of the outbreak and whether or not it will be appropriate to make orders 
under section 2 of the 1937 Act.  Orders under s.2ZB(1) and (3) are intended as 
inherently temporary, the aim of the orders being to give the Executive a breathing 
space to gather the evidence required either to say that there is no risk of infection to 
particular waters or to impose restrictions by way of an order under s.2 of the 1937 
Act.

If Class 3 procedure were applied, orders would cease to have effect after 28 days 
unless approved by a resolution of the Parliament.  The purpose of such a resolution 
would be to contine the order in effect, converting a temporary order into one of 
indefinite duration.  The Executive’s intention is not to seek to extend such orders 
beyond 30, or at most 60, days – orders under section 2ZB are intended by their 
nature to be temporary, and any longer-term order, applying to particular waters and 
based upon evidence that those waters were infected with Gyrodactylus salaris or at 
risk of becoming so infected, would be made under the existing power in section 2 of 
the 1937 Act.  The Executive anticipates that there would be cases in which they 
would not wish to move for the order to be approved and continued after the 28 days 
had expired, and considers that relying upon a Class 3 order which one has no 
intention of seeking to have approved by the Parliament would be inappropriate, and 
that affirmative procedure should not be required to extend the duration of a 
temporary standstill order from 28 days to 30 or 60 days (as the case may be). 

The Committee also asked the Executive to clarify the position with respect to a 
continuing emergency beyond the 60 day period. 

Beyond the 60 day period, and in many cases by the expiry of the initial 30 day 
period, the Executive would expect to have assembled sufficient evidence to confirm 
or rule out the presence of the parasite in all or part of the designated area and 
introduce, or not, an order under section 2 of the 1937 Act (as read with new section 
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2ZA of that Act, inserted by section 13 of the Bill).  The intention is that if restrictions 
are required after the 30 day or 60 day period allowed by section 2ZA, these 
restrictions would be introduced by order under section 2 of the 1937 Act. 

Section 19 – Gyrodactylus salaris: Scottish Ministers’ power to make 
payments. New section 5F of the 1937 Act 
Section 27 – Unauthorised introduction of fish into certain marine waters. New 
section 2C of the 1937 Act 

The Executive thanks the Committee for its observations relating to consequential 
amendments to section 9 of the 1937 Act. The Executive accordingly proposes to 
introduce amendments at Stage 2 to exclude the application of section 9(b) to orders 
made under new sections 2C(1) and (3)(a) and (c)(i) and (ii) and 5F of that Act.

Section 35(1) – Power to make incidental, supplemental, consequental, 
transitional, transitory and saving provisions 

The Committee notes that subsection (2) provides that the power in section 35(1) 
may be used to modify “any enactment” and asks if this provision could allow 
amendment to be made to the Bill itself, referring to the Committee’s earlier 
comments in relation to the Transport and Works (Scotland) Bill.  The Executive 
confirms that it is not intended for the power to be used to amend the Act itself. 
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Finance Committee 

Report on the Financial Memorandum of the Aquaculture and Fisheries 
(Scotland) Bill 

The Committee reports to the Environment and Rural Development Committee as 
follows—

Introduction

1. Under Standing Orders, Rule 9.6, the lead Committee in relation to a Bill must 
consider and report on the Bill's financial memorandum at stage 1. In doing so, it is 
obliged to take account of any views submitted to it by the Finance Committee. 

2. This report sets out the views of the Finance Committee on the Financial 
Memorandum of the Aquaculture and Fisheries (Scotland) Bill, for which the 
Environment and Rural Development Committee has been designated by the 
Parliamentary Bureau as the lead committee at Stage 1. 

3. The Committee agreed to adopt level 2 scrutiny in considering the Bill, which 
involved seeking written evidence from organisations financially affected by the Bill, 
then taking oral evidence from the Executive Bill Team.  

4. The Committee took evidence from the Bill team on 19 September.

5. The Committee received submissions from Association of Scottish Shellfish 
Growers, British Marine Finfish Association and British Waterways Scotland. All of 
this evidence is set out in the Annexe to this report.

6. The Committee would like to express its thanks to all those who submitted their 
views.

Objectives and the Financial Memorandum 

7. The Bill seeks to provide the Fish Health Inspectorate with additional powers of 
inspection of fish and shellfish farms and to collect data in relation to such farms.  
The Bill also provides the Executive with powers to make compensation payments in 
the event of disease outbreak in fish farms or freshwater fish.  In addition, the Bill 
seeks to promote welfare and sustainability in fishing and regulate the movement of 
fish to inland waters.

8. The costs of the Bill (which fall on the Scottish Executive) are summarised as 
follows:55

                                           
55 Aquaculture and Fisheries (Scotland) Bill, Financial Memorandum 
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AQUACULTURE

Proposals\Costs Recurring Non-recurring 

Parasite Control Estimated at between 
£43,500 and £225,500 

Estimated at £6,000 

Containment Estimated at between 
£145,100 and £363,000 
for inspections plus 
between £10,000 and 
£25,000 for divers. 

Discretionary Powers to 
pay compensation for 
compulsory fish 
slaughter

None Estimated at up to £1 
million for a not atypical 
1,000 tonne salmon 
farm.
Amount for an outbreak 
covering multiple farms 
could be several million 
pounds

Farm management 
areas  (Movement of live 
marine farmed fish)

None None 

Information Provision  Estimated at £13,000 None 

Estimated Total Costs Between £211,600 and 
£626,500.

Between £6,000 and 
several million pounds. 

FRESHWATER FISHERIES

Proposals\Costs Recurring Non-recurring 

Gyrodactylus salaris Between zero if no 
parasite to several 
millions if present. 

Between zero if no 
parasite to several 
millions if present. 

Other Freshwater 
Proposals

Fish Movements 

None

Estimated to be at 
between £40,000 and 
£200,000

None

None

Estimated Total Costs Between £40,000 and 
several million pounds. 

Between zero and 
several million pounds. 

SEA FISHERIES

Proposal\Costs Recurring Non-recurring 

Technical amendments 
to sea fisheries 
legislation

None None 
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GENERAL

Proposal\Costs Recurring Non-recurring 

Payment to bodies 
concerned with 
aquaculture and 
fisheries

None Creates no additional 
costs in itself.  Spending 
would be  dependent on 
the priorities of the 
Scottish Ministers. 

Summary of evidence 

Compensation schemes 
9. Although compensation schemes to deal with fish disease are described in two 
separate sections of the Bill, the Executive explained that section 19 of the Bill 
provides powers to make payments in respect of areas affected by the parasite 
Gyrodactylus Salaris (GS). Section 29 of the Bill provides powers to pay 
compensation when fish have to be destroyed to enable disease to be controlled. 
Ministers have existing powers to control diseases of fish and section 29 extends 
these powers to cover GS. 

10. The Bill states that the framework for any compensation scheme will be 
contained in an affirmative statutory instrument and therefore, Parliament will be 
given the opportunity to vote on such schemes.  The amount of compensation is to 
be determined on a case-by-case basis. 

11. Executive officials confirmed that compensation would only be paid for direct 
losses.  They gave an example as follows: 

“We envisaged a situation involving chemicals being added to a river in a way 
that killed all the fish in that river.  If a riparian owner had a business involving 
fish that were not salmon – trout, for example – which would not be killed by 
GS, but which would be killed by the treatment, that would be a direct rather 
than a consequential loss.”56

12. Given that a compensation scheme has not yet been developed and that the 
amount of money would depend on the extend of a parasitic outbreak, size of fish 
farm etc, the FM can only give broad estimates of the cost.  An estimate for 
compensation as a result of fish being destroyed is £1 million for a “not atypical 
1,000 tonne salmon farm.”  In terms of compensation for areas affected by GS, the 
estimated range is given as between zero and several million pounds. 

13. Executive officials also confirmed that Bill does not currently cover shellfish 
farmers for the outbreak of parasitic disease and it is anticipated that amendments 
will be brought forward at Stage 2 to rectify this. 

14. Given the uncertainty over these costs, the Committee questioned officials over 
the way in which such schemes might be constructed.  There was concern that a 
scheme which is designed to provide a safety net may end up compensating fish 
farmers who have not engaged in best practice, resulting in disease being introduced 

                                           
56 Ford, Official Report, 19 September 2006, Col 3910 
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to fish stocks.  Additionally, there may be a scenario where someone may 
deliberately introduce a parasite to gain compensation.  The Committee questioned 
how this could be addressed, given that there is no explicit mechanism in the Bill to 
disqualify people from payment on the basis of poor husbandry or deliberate actions. 

15. Executive officials responded that: 

“The bill is already quite flexible, in that it gives ministers the powers to specify 
all the criteria to which a company would have to adhere to qualify for 
compensation.  For example, it could become a mandatory qualification to sign 
up to the code of practice, which could similarly be used to disqualify people 
who were creators of their own misfortune.”57

16. To ensure payments are properly directed, the Committee suggests that the 
introduction of a code of practice could be made a condition of the introduction of a 
compensation scheme.  The Committee recommends that the lead Committee 
pursue this further with the Minister.

17. As currently set out, the Bill appears to be concerned with helping individual 
fish farms. However, the Committee questioned what would happen if there was a 
large-scale outbreak, where the cost of the Bill for compensation would be significant 
but the disease may not be eradicable.  Executive officials responded that: 

“the Minister would have to take account of all the consequences of action and 
inaction, because we must consider not only the businesses but the genetic 
heritage and what would happen if Atlantic salmon were wiped out….. The 
most important point is that, were there to be an outbreak of gyrodactylosis, an 
assessment would be made, the result of which might be that it was too late, 
the disease had spread too far and eradication was no longer an option.  The 
bill allows for that possibility.”58

18. As above, the Committee recommends that these issues should be 
explored further with the Minister. 

19. The Committee also raised concerns over the likely timescales for the payment 
of compensation. As many small-scale operators might not have sufficient financial 
resources, then any delay in payment could have a severe impact. Given that any 
compensation scheme is likely to require state aid clearance from the European 
Union, then there is a strong possibility that delays will occur.  The Executive pointed 
out that there are currently no powers to make any payments which is an even worse 
scenario for fish farmers.  However, officials confirmed that they would be examining 
ways to get round this potential problem and that any solution could be contained in 
secondary legislation. 

Inspections 
20. The Executive was questioned over the robustness of its assumption for the 
additional costs of inspections. Officials confirmed that the extra time and resources 
required would equate to one additional inspector and the costs have been allocated 

                                           
57 Ford, Official Report, 19 September 2006, Col 3914 
58 Ford, Official Report, 19 September 2006. Col 3915 
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on this basis.  The figures also include all additional costs (such as travel and 
subsistence, pensions etc) and includes the overheads of the Fisheries Research 
Services.

Data collection 
21. The Financial Memorandum states that the Executive collects very little 
information on the aquaculture industry, therefore there is a need to have the power 
to insist on more information.  However, the FM says that the costs to bodies as 
result of this should not be any greater than those incurred under existing 
arrangements.  The Committee believed there was an inconsistency in that position. 

22. Officials responded by saying that it was their intention to make the process as 
simple and straightforward as possible.  The current costs cover the information that 
companies produce under the Registration of Fish Farming and Shellfish Farming 
Business Order 1985 and the information which they provide on a voluntary basis 
under the production survey is what the Bill seeks to put on a mandatory footing. 

Conclusion

23. The Committee notes that any compensation scheme will be subject to 
Parliamentary scrutiny.  However, it believes that in advance of this scrutiny, 
Parliament should be made aware of the principles likely to underpin the 
scheme and its possible construction so that a financial assessment can be 
made.  The Committee recommends the issues raised in this report over 
compensation payments should be pursued further with the Minister. 
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Appendix

SUBMISSION FROM THE ASSOCIATION OF SCOTTISH SHELLFISH GROWERS 

Consultation 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment 
on the financial assumptions made? 

Marginally, as the Bill is not really ‘aquaculture’ but fin fish farming (indeed, virtually all salmon) 
oriented 

2. Do you believe your comments on the financial assumptions have been accurately reflected in 
the Financial Memorandum? 

Not applicable 

3. Did you have sufficient time to contribute to the consultation exercise? 

Not applicable 

Costs 

4. If the Bill has any financial implications for your organisation, do you believe that these have 
been accurately reflected in the Financial Memorandum?  If not, please provide details. 

 Yes 

5. Are you content that your organisation can meet the financial costs associated with the Bill?  If 
not, how do you think these costs should be met? 

 Not applicable 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty associated with 
the estimates and the timescales over which such costs would be expected to arise? 

Yes, unless the provision of the Bill are drawn wider, to aquaculture rather than salmon farming, 
and taken to mean e.g. other parasites (which have destroyed shellfish industries elsewhere in 
the past, and ‘introductions’ of shellfish which could transfer disease and parasites from area to 
area (e.g. appearance of Bonamia in Loch Sunart (announced by SEERAD 28/07/06). 

Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these associated costs are 
accurately reflected in the Financial Memorandum? 

 Probably on the low side.  

8. Do you believe that there may be future costs associated with the Bill, for example through 
subordinate legislation or more developed guidance?  If so, is it possible to quantify these costs?   

Only if provisions are extended to shellfish and their associated diseases and parasites; difficult 
to quantify such costs, as this would be a new area of experience for us all. 
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SUBMISSION FROM THE BRITISH MARINE FINFISH ASSOCIATION 

The British Marine Finfish Association represents some of the smaller companies in Scotland who 
are trying to diversify the industry into other marine species aquaculture, specifically cod and 
halibut farming (at the moment – other species may follow in the future). 

BMFA has some technical comments relating to fine details in the Bill, but these have been 
submitted to the Environment and Rural Development Committee. They have financial implications 
for our members, but in a sense the cost element is subordinate to the need to fine-tune these 
issues to become fit-for-purpose in themselves. 

Our main concern that might be of interest to the Finance Committee is the fact that the Bill does 
not go far enough to removing the biggest financial threat to the industry: business disruption, 
damage and potential destruction as a consequence of fish health provisions. 

We should stress that we understand just how hard Scottish Ministers have worked to go as far as 
they have done, and that the provisions in the Bill are a major step forward. We are not ungrateful 
for that effort.

However, we are obliged to make the following observations to the Finance Committee, because 
BMFA represents several smaller and financially vulnerable companies, and because for them and 
for the diversification effort in Scotland, serious concerns still remain. 

Specifically, the major issues are: 

 “Payments”. The provision in the Bill is termed ‘payments’ not compensation. Payments 
come under state aids rules, and experience has shown that developing schemes and having 
them approved by the Commission can take many months. Small company fish farmers faced 
with financial ruin have only a short period of time to assess their situation and hold 
discussions with bankers and creditors. 

o One solution is for the Executive (starting now) to draft a generic ‘emergency aids for 
aquaculture’ package, and have it pre-approved by the Commission. It can probably 
build in the case-by-case flexibility that Ministers might want. This is really just sound 
‘emergency planning’, but the presence of such a scheme would be a great 
reassurance to many of our smaller companies 

Matched Funding. The example provided to us is for a hypothetical incident involving large 
scale salmon farming. An assumption of 50% assistance is made, and the overall sums of 
money are significant. Most salmon farming companies are large international groups, and are 
quite likely to have the resources within the group to provide the other 50% of funds. If a 
notifiable disease outbreak causes a problem for a BMFA member company, it is likely to be a 
much smaller amount of money involved, because of the smaller nature of our farms. However, 
our members are also small businesses, with perhaps just one or two farms. It is very difficult 
to see where exactly they will find the financial resource to fund 50% of their losses due to 
legislative demands to slaughter fish (or restrict their trade – see later). 

Payments against business damage through movement restrictions. As things stand with 
the Bill as drafted, as far as Gyrodactylus salaris (GS) is concerned there is the potential for 
‘payments’ to be made for both destruction of fish (clearance) on farms, and for what might be 
termed the consequential losses incurred by movement and other restrictions to trade. 
(Sections 17 to 19). The same provision for direct and consequential losses to farms caught up 
in movement controls does not appear to apply to any other notifiable disease. (Section 20). 

o It is important to be absolutely clear to the Committee that the potential for business 
financial losses through restrictions of trade (for farms otherwise completely unaffected 
by the disease organism in question) as a result of the establishment of ‘control’ or 
‘containment’ zones, or designated areas, is potentially far greater than the cost of 
slaughtering out one infected farm in the middle of the zone. 
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 Anecdotally, during the recent VHS outbreak in Yorkshire, the cost of the fish 
slaughtered in the one infected farm amounted to some £100,000. 33 other 
farms in the area were caught up in movement restrictions, and just one of 
them has calculated that he has lost £200,000 during the incident. 

o Our understanding is that lawyers have interpreted soundings from the European Court 
of Human Rights when considering the GS provision for consequential loss payments. 

o Question: Has the Executive and its lawyers specifically asked for the same sort of 
guidance for consequential loss for other diseases? 

o We would remind the Committee of some of the opinions expressed by the Advocate 
General when he was asked to comment on the joint VHS/ISA case some years ago. 
Extracting from his paper: 

OPINION OF ADVOCATE GENERAL MISCHO 
delivered on 20 September 2001 (1) 
Joined Cases C-20/00 and C-64/00 

Specifically:

97.   The situation of Booker and Hydro must also be distinguished from that in which disease 
prevention measures are applied to farms which may be exposed to risk but which, at the time 
when the restrictive measures are applied to them, have no case of the disease. 

98.   In such a case, it is certainly right to question, on the grounds of the principle of 
proportionality, the admissibility of draconian measures imposed without payment of compensation, 
for purely preventive reasons. In my opinion, in that case, the balance between the public interest 
pursued and the extent of the sacrifice imposed on the farmer whose farm is free of any 
contamination might tend towards the payment of compensation. 

And:

131. In my opinion, the situation would be different if it were a question of destroying the fish in an 
aquaculture facility not yet infected by the disease, solely for the purpose of preventing the bacteria 
or virus from entering an area favourable to the subsequent geographical spread of the disease. In 
that case, where the disease may well not occur in the facility in question, the obligation to kill the 
animals would be comparable to a burden imposed by the public authority in the public interest. It 
probably ought, therefore to give rise to the payment of compensation. 

Not just investor confidence. The supposition is that provision for payments in the Bill are in 
part intended to support ‘investor confidence’. Whilst this is certainly true with respect to the 
multinational companies that are now the overwhelming investors in our industry, there are 
additional and quite different requirements for our smaller local companies. In their case the 
issue is pure business and personal financial survival. Apart from fair compensation for stock 
subject to compulsory harvest and slaughter, financial help must be given to assist with 
replacing breeding stocks where necessary and there should be financial recognition of the 
time taken to re-establish the business trade.  These important issues need at the very least to 
be discussed and preferably taken into account before final decisions are made about the 
‘payments’ section of the Bill. 

What is being protected. BMFA understands that fish health legislation is not just designed to 
protect wild fish, but that it is also a worthy attempt to protect the entire industry, or at least 
reduce the overall economic cost of fish diseases. However, if the overall industry is being 
protected, then individual companies (particularly the small ones with little surplus to fall on 
their swords for the greater good) need to be looked after. Unless the wider industry can be 
somehow persuaded to provide a fund for such contingencies – and that is likely to be a 
difficult area – the only other way to provide an emergency fund is to recognise that the State is 
gaining income from the sector, by way of corporation tax; VAT; personal tax and national 

158



Environment and Rural Development Committee, 14th Report, 2006 (Session 2) – 
ANNEXE A 

55

insurance; Crown Estate leases; compulsory SeaFish levies; etc. The more the legislative 
regime materially helps the sector, the greater the State’s income. It does not seem 
unreasonable to ‘complete’ the picture of the State trying to help the sector by way of fish 
health legislation, with an acknowledgment that assisting individual and vulnerable companies 
is part of the package, and is in effect a reinvestment to protect and develop the State’s long 
term income stream. 

Why hesitate – what is the risk? The ‘new’ marine species sector has been in existence in 
Scotland since the late 1970’s. Over a 30 year period, there has only been one incident of a 
notifiable disease that required implementation of a slaughter policy (the Isle of Gigha). It would 
not appear that Scottish Ministers are likely to be exposed to much financial risk by being 
visionary and supportive on this issue of compensation. The removal of the current threat to 
our small businesses would be a major boost to our efforts to raise new financial investment for 
the sector59. PA No. 327 talks about encouraging sustainable development and 
diversification. This would be a significant contribution to that effort. 

QUESTIONNAIRE

Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you 

comment on the financial assumptions made? 

Yes

2. Do you believe your comments on the financial assumptions have been accurately reflected in 
the Financial Memorandum?  

3. Did you have sufficient time to contribute to the consultation exercise? 

Yes

Costs 
4. If the Bill has any financial implications for your organisation, do you believe that these have 

been accurately reflected in the Financial Memorandum?  If not, please provide details. 

See initial comments 

5. Are you content that your organisation can meet the financial costs associated with the Bill?  If 
not, how do you think these costs should be met? 

See initial comments 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty associated with 
the estimates and the timescales over which such costs would be expected to arise? 

Probably

Wider Issues 
7. If the Bill is part of a wider policy initiative, do you believe that these associated costs are 

accurately reflected in the Financial Memorandum?  

Not really, since it would appear difficult to reconcile any additional costs associated with this 
Bill, with the underlying principle behind Partnership for Government Agreement No. 328. 
BMFA understands why some of the provisions in this Bill are desirable for Scotland Ltd at this 

                                           
59 This point is by no means just supposition or rhetoric on our part. We have faced this challenge 
when talking to bankers and other representatives from the financial sector, on more than one 
occasion. Threat of legislative destruction of an investment, one which is un-insurable through 
normal channels, is not an attractive proposition for risk-averse investors. 
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time, and that some of these provisions have cost implications. However, we believe Scottish 
Ministers now have an opportunity to demonstrate joined up government, by acting in other 
areas in such a way as to reduce the cost burdens on the industry. This would be entirely in 
keeping with the overarching policy initiative that is articulated by Partnership Agreement No. 
327. One way to do this is contained within the Bill: the issue of payments for compensation, as 
discussed at length above. Additionally we might see an opportunity in the forthcoming 
Planning Regulations that will relate to marine aquaculture. Planning (under the current 
interim arrangements) is the single biggest area of regulatory cost burden on industry, through 
delays, consultants, appeals etc. This is a golden opportunity to balance increased cost to 
business in one area, with reduced cost in another. 

8. Do you believe that there may be future costs associated with the Bill, for example through 
subordinate legislation or more developed guidance?  If so, is it possible to quantify these 
costs?   

Quite a lot of the future costs are potentially hidden, until the detailed guidance and 
subordinate legislation is properly developed – this is one of the main concerns about the Bill. 
Government is saying ‘trust us’, whilst introducing a whole range of enabling powers, and 
providing very little detail to go with them. We understand why this is the case, and we do not 
intend this comment to necessarily imply criticism of officials. However, just as we can 
understand the challenges to officials to have everything ready in good time and available for 
public scrutiny, we hope that they will not be offended by our observation that this area remains 
a cause for concern. The devil is inevitably in the detail, and we haven’t seen all the detail yet. 

SUBMISSION FROM BRITISH WATERWAYS SCOTLAND 

Consultation 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you 
comment on the financial assumptions made?  

Our consultation response dated 23 February 2006, did not include comments on financial 
assumptions. 

2. Do you believe your comments on the financial assumptions have been accurately reflected in 
the Financial Memorandum?  

       Not applicable 

Did you have sufficient time to contribute to the consultation exercise? 

 Yes 

Costs 

3. If the Bill has any financial implications for your organisation, do you believe that these have 
been accurately reflected in the Financial Memorandum?  If not, please provide details. 

As we do not have fish farms, there is little direct cost to us. We do however have an interest in 
angling in Inland waterways.  The additional cost of potential control measures appears to be 
accurately reflected.

4. Are you content that your organisation can meet the financial costs associated with the Bill?  If 
not, how do you think these costs should be met? 

No additional costs are welcome, but the costs do appear to be of a level with which we could 
cope, should there be a need for control measures. 
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5. Does the Financial Memorandum accurately reflect the margins of uncertainty associated with 
the estimates and the timescales over which such costs would be expected to arise? 

We believe that it does, though it does not appear to deal directly with fish in our canals or 
reservoirs, and the extent to which these measures may apply. 

Wider Issues 

6. If the Bill is part of a wider policy initiative, do you believe that these associated costs are 
accurately reflected in the Financial Memorandum? 

       N/A 

7. Do you believe that there may be future costs associated with the Bill, for example through 
subordinate legislation or more developed guidance?  If so, is it possible to quantify these 
costs?   

       N/A 
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ANNEXE B: EXTRACTS FROM THE MINUTES 

ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

23rd Meeting, 2006 (Session 2) 

Wednesday 28 June 2006 

Present:

Sarah Boyack (Convener) 
Rob Gibson
Maureen Macmillan
Nora Radcliffe 
Elaine Smith 

Mr Ted Brocklebank 
Richard Lochhead
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 

The meeting opened at 10.03 am. 

Proposed Aquaculture and Fisheries (Scotland) Bill: The Committee 
considered its approach at Stage 1, should the proposed bill be referred to it as 
lead committee. The Committee agreed to issue a call for written evidence, and to 
take evidence from Executive officials at the start of a proposed oral evidence 
programme. The Committee also agreed to consider detailed proposals for a 
programme of oral evidence in private at a future meeting. 

162



Environment and Rural Development Committee, 14th Report, 2006 (Session 2) – 
ANNEXE B 

60

ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

25th Meeting, 2006 (Session 2) 

Wednesday 6 September 2006 

Present:

Sarah Boyack (Convener) 
Rob Gibson
Maureen Macmillan
Nora Radcliffe 
Elaine Smith 

Mr Ted Brocklebank 
Richard Lochhead 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 

The meeting opened at 10.03 am. 

Aquaculture and Fisheries (Scotland) Bill (in private): The Committee 
considered its approach at Stage 1 and agreed a proposed programme of oral 
evidence. The Committee also agreed to write to the Minister for Environment and 
Rural Development to seek further information on the impact of the Bill on 
sustainable development, and to delegate to the Convener authority to consider 
any claims for witness expenses arising from this programme. 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

27th Meeting, 2006 (Session 2) 

Wednesday 27 September 2006 

Present:

Sarah Boyack (Convener) 
Rob Gibson
Maureen Macmillan
Nora Radcliffe 
Elaine Smith 

Mr Ted Brocklebank 
Richard Lochhead 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 

The meeting opened at 10.03 am. 

Aquaculture and Fisheries (Scotland) Bill: The Committee took evidence at 
Stage 1 from— 

David Ford, Aquaculture and Fisheries Bill Team Leader; 
David Dunkley, Head of Freshwater Fisheries Policy; 
Phil Gilmour, Head of Aquaculture Policy; 
Dave Wyman, Head of Fish Health and Welfare Policy; and
Russell Hunter, Office of the Solicitor, Scottish Executive; 

and then from— 

Dr Rodney Wootten, Institute of Aquaculture; 
Dr Alastair Stephen, Institute of Fisheries Management; and 
Arthur Griffiths MRVCS, Chair of SEERAD Gyrodactylus salaris Task 
Force.
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

28th Meeting, 2006 (Session 2) 

Wednesday 4 October 2006 

Present:

Sarah Boyack (Convener) 
Rob Gibson
Maureen Macmillan
Nora Radcliffe 
Elaine Smith 

Mr Ted Brocklebank 
Richard Lochhead 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 

The meeting opened at 9.43 am. 

Aquaculture and Fisheries (Scotland) Bill: The Committee took evidence at 
Stage 1 from— 

Andrew Grant, Independent Veterinary Consultant, Fish Veterinary Society; 
and

Professor Sheila Crispin, President, Royal College of Veterinary Surgeons; 

and then from— 

Andy Rosie, Area Manager for Highlands, Islands and Argyll and Bute, 
Scottish Environment Protection Agency (SEPA); 

Ian Pritchard, Head of Scottish Marine Estate, the Crown Estate; and 

Dr Ron Stagg, Deputy Chief Executive, Fisheries Research Service; 

and then from— 

 Doug MacLeod, Chairman, Association of Scottish Shellfish Growers; 

 Sid Patten, Chief Executive, Scottish Salmon Producers Organisation;

Richard Slaski, Executive Director, Federation of Scottish Aquaculture 
Producers; and 

Angus MacMillan, West Minch Salmon Ltd, organic salmon producer; 

and then from— 

George Hamilton, Natural Resources Manager, Highland Council; 
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 Peter Middleton, Fisheries and Marine Resources Officer, Comhairle nan 
 Eilean Siar; and 

Audrey Martin, Senior Planning/Development Officer, Argyll and Bute 
Council. 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

29th Meeting, 2006 (Session 2) 

Tuesday 24 October 2006 

Present:

Sarah Boyack (Convener) 
Rob Gibson
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 

Mr Ted Brocklebank 
Richard Lochhead 
Nora Radcliffe 
Elaine Smith

Apologies were received from Maureen Macmillan.

The meeting opened at 2.05 pm. 

Aquaculture and Fisheries (Scotland) Bill: The Committee took evidence at 
Stage 1 from— 

Graham Hutcheon, Chairperson of the Environment Committee, Malt 
Distillers Association of Scotland; 

Dr Alastair Stephen, Ecological Adviser, Association of Electricity 
Producers;

Mike Dales, Access and Environment Officer, Scottish Canoe Association; 
and

William Shearer, Consultant, Salmon Net Fishing Association of Scotland; 

and then from— 

Dawn Purchase, Mariculture Officer, Marine Conservation Society; 

Libby Anderson, Policy Director, Advocates for Animals; and 

John Thomson, Director of Strategy and Operations (West), Scottish 
Natural Heritage. 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

30th Meeting, 2006 (Session 2) 

Wednesday 1 November 2006 

Present:

Sarah Boyack (Convener) 
Rob Gibson
Maureen Macmillan 
Nora Radcliffe 

Mr Ted Brocklebank 
Richard Lochhead 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 

Apologies were received from Elaine Smith. 

The meeting opened at 9.34 am. 

Aquaculture and Fisheries (Scotland) Bill: The Committee took evidence at 
Stage 1 from— 

Andrew Wallace, Director, Association of Salmon Fishery Boards; 

Hugh Campbell Adamson, Fisheries Bill Team, Scottish Rural Property and 
Business Association;

Jon Swift, Chairman, Association of Scottish Stillwater Fisheries; and 

Alex Stewart, Recorder, Tay Liaison Committee; 

and then from— 

George Holdsworth, Scottish Policy Officer, Salmon and Trout Association; 

Dr David Mackay, Environment Officer, Scottish Anglers National 
Association; and 

Ron Woods, Policy Officer, Scottish Federation of Coarse Angling. 

The Committee agreed to consider the evidence received to date on the Bill in 
private at its next meeting, and to consider its draft Stage 1 report in private at 
future meetings until it is agreed. 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

31st Meeting, 2006 (Session 2) 

Wednesday 8 November 2006 

Present:

Mr Ted Brocklebank
Richard Lochhead 
Nora Radcliffe 
Elaine Smith 

Rob Gibson
Maureen Macmillan 
Eleanor Scott (Deputy Convener) 

Apologies were received from Sarah Boyack (Convener) and Mr Alasdair 
Morrison.

The meeting opened at 10.14 am. 

Aquaculture and Fisheries (Scotland) Bill (in private): The Committee 
considered the evidence received to date, in order to inform the drafting of its 
report on the Bill at Stage 1. 

Aquaculture and Fisheries (Scotland) Bill: The Committee took evidence at 
Stage 1 from— 

Rhona Brankin MSP, Deputy Minister for Environment and Rural 
Development, David Dunkley, Head of Freshwater Fisheries Policy, Phil 
Gilmour, Head of Aquaculture Policy, Dave Wyman, Head of Fish Health 
and Welfare Policy and Russell Hunter, Office of the Solicitor, Scottish 
Executive. 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

33rd Meeting, 2006 (Session 2) 

Wednesday 22 November 2006 

Present:

Sarah Boyack (Convener) 
Rob Gibson 
Maureen Macmillan 
Nora Radcliffe 
Elaine Smith 

Mr Ted Brocklebank
Richard Lochhead 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 

Also present: Rhona Brankin (Deputy Minister for Environment and Rural 
Development) and John Farquhar Munro. 

The meeting opened at 10.05 am. 

Aquaculture and Fisheries (Scotland) Bill (in private): The Committee 
considered a draft Stage 1 report and agreed to consider a further draft at its next 
meeting.
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

34th Meeting, 2006 (Session 2) 

Wednesday 29 November 2006 

Present:

Sarah Boyack (Convener) 
Rob Gibson 
Maureen Macmillan 
Nora Radcliffe 
Elaine Smith 

Mr Ted Brocklebank
Richard Lochhead 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 

Also present: Ross Finnie (Minister for Environment and Rural Development) and 
John Farquhar Munro. 

The meeting opened at 10.04 am. 

Aquaculture and Fisheries (Scotland) Bill (in private): The Committee 
considered a further draft Stage 1 report, agreed the report subject to specified 
changes being made and agreed arrangements for its publication. 
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SUBMISSION FROM THE INSTITUTE OF AQUACULTURE 

This response from the Institute of Aquaculture of the University of Stirling primarily 
relates to implications for Aquaculture reflecting the main focus of the Institute’s 
research, teaching and advisory work.  

INTRODUCTION

General Comments 

The timetable for introduction of the Bill appears rushed.  

The new EU Fish Health Directive is an important piece of legislation and is likely to 
place specific obligations on Member States. It does not seem sensible to rush through 
a Bill when it is known that amendment is likely shortly after its publication.  

There are few mentions of the Code of Good Practice, the production of which has 
involved considerable work by industry, wild fish interests, government, academia and 
veterinary interests. Throughout its development, the expectation was for a voluntary 
Code of Practice addressing the wish of Government to reduce regulatory burden. 
Indeed “the Executive’s proposals are not intended to compete with the Industry Code”. 
The proposals placed in the Consultation paper provide the possibility of a dramatic rise 
in regulation which, if applied, will seriously increase the cost of aquaculture in Scotland 
and lead to lack of competitiveness.  

The Code of Practice will be independently audited and compliance will be evident to 
all. There is a danger in the proposals in the consultation that further auditing with 
resultant costs will be carried out by the Regulator, duplicating effort.  

The Code of Practice has also been developed as a dynamic document which can be 
rapidly modified to take account of developing knowledge and improved methodology. 
Legislative instruments are much more unwieldy. 

PART 1 Aquaculture 

The Regulator 

The consultation paper has a stated preference for a “voluntary approach” but on the 
other hand, regulation in a number of areas. It is also suggested that the regulator both 
advises and enforces – the two functions should be clearly separated.  

The proposed powers of the regulator cover a range of subject areas and it is unlikely 
that any one organisation will have the required expertise in house. FRS/SEERAD do 
not have the necessary expertise required in relation to management processes in fish 
farms, medicine application etc. There would need to be substantial investment in new 
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staffing and this has been grossly underestimated in the financial calculations provided. 
FRS/SEERAD would however provide an effective means of enforcement.  

There must be major concern at the possibility of a very dramatic increase in regulation 
of the industry. This flies in the face of the suggested preference for a voluntary 
approach. If the burden of extra regulation is increased by the application of significant 
charges, the industry in Scotland will be made increasingly uncompetitive. Reduction in 
regulation would be preferable.  

Parasite Control 

The National Treatment Strategy for the control of sea lice takes account of major 
differences in epidemiology between Caligus elongatus and Lepeophtheirus salmonis. 
The proposals address the situation with regard to L. salmonis but fail to suggest an 
alternative approach for C. elongatus The “precautionary approach” can be taken to 
extremes and the National Treatment Strategy relating to sea lice control has provided a 
practical means of effective control agreed by government, the aquaculture industry and 
wild fish interests. Wild stocks have shown dramatic recovery in many river systems in 
the last two to three years for a range of reasons and current application of the National 
Treatment Strategy appears to be working well.  

This proposal to make provision for parasites in general appears excessive and 
unnecessary. The control of parasites on fish farms is routinely provided by experienced 
health care professionals with experienced veterinary support. Local clinical control is a 
legal requirement for the provision of many veterinary medicines. It is unlikely that the 
proposed regulator will have sufficient professional experience and training and it is 
hard to imagine them providing the necessary local clinical control. This proposal would 
equate to having a regulator to control anthelmintic use in cattle and sheep. This 
suggestion takes the precautionary principle too far.  

The aquaculture industry has developed best practice for sea lice control in conjunction 
with academia, company vets and pharmaceutical companies. The Regulator is unlikely 
to be able to improve the existing protocols for sampling and lice identification. Sea-lice 
monitoring by farms will be independently audited under the Code of Practice and audit 
results could be available for inspection by the regulator. Treatment records are already 
provided to SEPA as a legal requirement – why duplicate?  

The existing sea-lice medicines are all Prescription Only Medicines (POM-V) and may 
only be prescribed by a veterinary surgeon to protect the health and welfare of fish 
under his clinical care. Lice control involves a close working relationship between the 
veterinary surgeon and the farm health team and of paramount importance is the 
avoidance of compromising fish welfare and the development of resistance to existing 
medicines by unnecessary or ineffective treatments.  

Whilst the aquaculture industry has worked closely with wild fish interests to do 
everything possible to avoid transfer of lice from farmed fish to wild fish, eradication of 
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sea-lice is not possible because wild stocks (and especially in increasing numbers as at 
present in many river systems) will always carry and spread infestation to other wild and 
farmed fish. There is no established cause and effect relationship between lice burdens 
on farmed fish and the risk to wild fish. Whilst every effort is made to adhere strictly to 
the guidelines there are occasions when this will not be possible. For instance, should 
fish be suffering intercurrent disease, the application of a bath treatment may lead to 
problems with fish welfare and even mortality in the absence of any effect of a very 
small lice burden on the farmed fish. Similarly, fish (or at least, a proportion of the stock) 
may be inappetant and under such circumstances, an in-feed treatment would be 
ineffective, costly and increase the risk of development of resistance. In addition, on 
many sites, there is a restriction on the quantity of medicines which can be applied 
which is regulated by SEPA through Consents to Discharge – great care has to be 
taken to avoid exhausting available consents by inappropriate treatment. The above 
scenario highlights the need for close clinical control and local knowledge of farm 
conditions.  

How would the regulator decide on whether to direct remedial action and what would 
constitute “evidence of a problem” – would this simply be triggered by a lice count and 
not take account of the local situation. What if mandatory treatment was seen to 
compromise the ability of the vet to protect the welfare of fish under his care. It is hard 
to imagine close liaison with the company vet resulting in a change to the veterinary 
advice provided – this would surely equate to admitting negligence. As regards SEPA, 
is it the intention to override SEPA discharge consents?  

The entire issue of mandatory treatments would appear to be legally unacceptable as 
the Regulator would not have the “right to prescribe” and in some cases would have to 
override the Control of Pollution Act.  

All treatments for sea lice control must currently be provided under veterinary 
prescription and records must be kept under existing medicines and environmental 
regulations. This information is available to statutory authorities at present – why 
duplicate? The difficulty again is what constitutes a “sea lice infestation problem” and 
how would it be defined in law. Likewise, what constitutes “assisting the regulator”. 

The question of when the Regulator would request records from farms lacks definition. 
The concept of third party notification is particularly worrying as this could lead to 
significant cost and effort triggered by those with an anti-Aquaculture agenda.  

There are concerns over the powers of the regulator. In a court of law, the regulator 
would have to demonstrate that the competence and ability of the regulator is far 
superior than that of the existing farm health and veterinary personnel. Who would 
represent the Regulators? A non-veterinary Fish Health Inspector? To instruct treatment 
would be illegal. “Other actions” are not defined and suggest that the regulator can do 
as he pleases – this is not acceptable. Actions taken by the regulator would also have 
implications regarding liability and insurance. If the farmer disagrees and a treatment is 
applied, who pays if the treatment is ineffective or if fish die or suffer a loss in growth.  
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The regulator would have the option to either override discharge consents, instruct a 
reduction or complete removal of stock. The latter options would require compensation 
and would be arguable in terms of any beneficial effect on wild fish populations. It is 
currently difficult to achieve the best result in applying bath treatments, because 
discharge consents present whole site or management area treatments on the same 
day The right to prescribe for therapeutic treatments lies with the veterinary surgeon 
who has clinical responsibility for the fish. The products used are POM-V medicines in 
food-producing animals. Thus it would appear to be legally doubtful if the Regulator has 
the power to direct treatment.  

The suggestions of the use of contractors appears ill thought-through. Such contractors 
do not exist at present, and the farmer is unlikely to pay the contractor. They would 
need to be paid directly by the Regulator. Such contractors (or the Regulator) would 
need to be insured against claims for loss of growth or loss of fish during treatment –
this would be extremely expensive, even if available. The cost of required treatment with 
the sole end-result being the perceived protection of wild fish would be the responsibility 
of the Regulator, not the farmer.  

If treatments fail, the Regulator and the contractor would be responsible. Who pays? A 
single treatment applied in way hardly constitutes a strategy and may in fact act against 
the existing strategy developed in the Code of Practice. Rather than protecting wild fish, 
a single treatment applied in this way is more likely to lead to the development of 
resistance against the limited number of medicines available and create real future 
problems of control.  

It will be necessary to derive a strategy with Caligus infections, where new infections 
can occur overnight, despite an effective treatment. What constitutes “too high” a level? 

The same issues raised for sea lice regarding POM-V medicines apply to other 
diseases. Notifiable diseases are controlled for the good of the country rather than the 
farm – compensation should be available for any action carried out through powers 
related to notifiable disease. Vaccination strategy would presumably be handled in a 
similar manner to that applied for Foot and Mouth Disease, should it be used. It would 
require veterinary control. The suggestion that the regulator would take over farm 
management and medicines use in food animals with limited knowledge of local site 
conditions and local veterinary expertise would seem unworkable. The overall control of 
a vaccination plan for notifiable disease would surely be a governmental veterinary 
responsibility.  

Data Collection

The proposal for data collected from farms seem excessive and are commercially 
sensitive. Data currently provided are sufficient.  
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Compensation for Compulsory Fish Slaughter 

The proposal for an enabling power hardly encourages investors. Scottish Ministers 
could do as they wish. There should be specific provisions agreed in advance as to 
what compensation will cover and how much it will be.  

It is perhaps questionable whether compliance with a Code of Practice should be used 
to decide compensation.  

Fish Movements 

Live fish movements constitute the highest risk for the spread of disease. Such 
movements may be necessary in some cases for operational reasons. The movement 
of clinically diseased fish is not possible under existing welfare legislation. Carrier fish 
are notoriously difficult to detect.  

Legislation to manage movement is not appropriate – this is an industry role. Risk 
assessment and management are the norm in the aquaculture business. Authorisation 
of movements in situations where the greatest risk applies seems sensible.  

We believe it is essential to use Code of Practice Management Areas, not original ISA 
Management Areas, in order to avoid confusion and allow effective operational 
management of farms. What will lead the Regulator to ban a movement?  

If consents are needed for broodstock and processing movements on each movement 
occasion, there would need to be a rapid response capable of modifying consents at a 
few hours notice, including weekends and holiday periods. Vagaries of the weather and 
a variety of operational reasons will require daily modification of plans.  

It may be that perhaps a permission which allows movements from A to B over an 
extended period would be a practical means of control. Record-keeping is essential to 
allow rapid response to allow control in disease outbreaks.  

G salaris 

This parasite presents one of the most serious risks to wild salmonids in the UK. The 
major risk is the importation of live fish, especially from freshwater or brackish 
environments. There is also a lesser risk from contaminated fishing tackle, pleasure 
boats etc. The main activity should be prevention of access by these routes through 
control of imported fish and disinfection procedures for tackle and boats. Control in wild 
populations has not been particularly effective in other European countries despite 
extreme measures and all possible efforts should be applied to keep the parasite out.  

While we agree that Scottish ministers should have the power to apply chemical 
treatments to water courses more details are required on the proposed means of 
eradication. The practical use of aluminium sulphate is questionable at the present time 
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and even when Rotenone has been used, reinfection has often occurred. The danger in 
wild fish populations is that the condition will be widespread before it is diagnosed. 
Contingency plans are urgently needed.  

The treatment of farmed fish in freshwater would constitute a medicinal use. There are 
no products specifically authorised for this indication and we are unaware of any 
product licensed for use in any food animal, which could be used effectively even within 
the terms of the `cascade` provision of the Veterinary Medicines Regulations. Medicinal 
treatment of animals in this context can only be authorised by a veterinary surgeon. The 
Regulations also make it an offence for an animal keeper to be in possession of an 
unauthorised medicine.  

The CoGP specifies (2.2.1) that `Only those substances that are permitted under 
European and UK legislation must be used in fish destined for human consumption`. In 
addition under EU Regulation 2377/90 (as amended), any pharmacologically active 
substance used for a medicinal purpose in a food animal must be entered into Annex I, 
II or III. The use of substances for eradication would be acceptable.  

Compensation would be required if treatments made fish unsaleable or if treatment 
resulted in death of the fish stocks as well as the parasite.  

If Scottish ministers have the power to require clearance of fish farms compensation 
should be provided. Treatment, if available legally, may work in farmed fish.  

Regulatory Impact Assessment 

The costs and range of manpower required for the proposed activities in the 
Aquaculture Bill have been grossly underestimated.  

The financial impact on industry has similarly been underestimated. Many of the 
proposals required additional manpower, may have significant impact on profitability 
and could cause particular difficulties with investor confidence, insurance coverage etc.  

The direct effect of application of many areas of regulation could result in closure of fish 
farms and resultant job losses and decreased investment. 

SUBMISSION FROM THE INSTITUTE OF FISHERIES MANAGEMENT 

The Institute of Fishery Management (Scottish Branch) wishes to provide a written 
submission in response to the call for evidence which was recently issued for the above 
bill. IFM (Scottish Branch) is a non-political organisation which promotes sound, 
practical fishery management based on good science and information. Unlike many 
other organisations involved with fisheries in Scotland, we have no vested interest (for 
example proprietorial or angling interest), and as such, our role revolves purely on what 
is in the long-term interests of fish populations and sustainable fisheries.  
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We support the majority of the provisions within the bill. However, in some cases, we 
believe the bill could go further to further to protect and enhance the wild fish resources 
in Scotland, and we expand on these areas further below. It is worth pointing out at this 
stage that Scotland’s fisheries are renowned worldwide, in terms of diversity, and both 
cultural and economic importance. A recent study commissioned by the Scottish 
Executive demonstrated that:  

• anglers spend £113million on angling in Scotland; 
• the industry supports around 2,800 jobs 
• angling results in the Scottish economy producing over £100million of annual 
output  
• angling generates nearly £50million in wages and self employment income to 
Scottish households  

It is therefore vitally important that the measures contained in the bill will be effective 
and meaningful, and backed with sufficient resources to ensure effective 
implementation, compliance, and enforcement.  

We have the following comments:  

1. Aquaculture 

There have been long-standing demands over many years for tighter regulation of the 
aquaculture industry. We understand and accept that the industry is a vital driver for the 
Scottish rural economy, however it has expanded with little effective regulation over the 
past 20 years, resulting in an industry which is largely unsustainable in environmental 
terms. For example, it is now widely accepted both by the industry itself and by the 
Scottish Executive that salmon aquaculture has had a marked adverse impact on stocks 
of wild salmon and sea trout in Scotland.  

Proposed Inspectorate  

A critical and key element is that the proposed inspectorate for aquaculture outlined in 
the Bill has a strong and clearly defined enforcement role to deal with recalcitrant 
operators. The inspectorate must have sufficient regulatory function and authority to 
deal with problems quickly and effectively. Of particular relevance is the need for robust 
penalties. Of paramount importance is the need for the inspectorate to have sufficient 
resources, both practical and financial, to ensure effective monitoring and enforcement. 
It must also be seen to be operating in a transparent manner and be fully independent.  

Definition of parasites  

We welcome the proposals in Section 1:4 to include both Caligus elongatus and 
Lepeophtheirus salmonis within the definition of “parasite”. It seems illogical that the 
definition did not include all parasites; from a fishery management perspective, it would 
be sensible to include all species where these are known.  

178



Section 1:7-8 – Code of practice for escapes and parasite infestation  

A proposed code of practice with enforceable penalties is a welcome concept. However, 
it is not possible to offer further comment without knowing what this code might contain. 
Again, penalties must be of sufficient magnitude to encourage compliance. It is very 
disappointing that the bill does not address fish farm escapes where an opportunity 
could have been taken to confer a liability offence on operators where escapes occurred 
due to negligence. Escapes of farmed fish are one of the industry’s weakest areas of 
operation and escapes have been shown by a wide range of research to pose a wide 
range of potentially serious risks to wild stocks, for example:  

• spread disease/parasites 
• contaminate the genetics of discrete populations of wild stocks, thereby 
threatening production and diversity of wild populations  
• juveniles out-compete and displace wild stocks at certain stages of the life cycle  
• attract illegal fisheries at sensitive times of the wild salmon life-cycle  
• interfere with expensive research and monitoring programmes 

We believe that the Scottish Executive must reconsider their position on the 
issue of escapes of farmed fish.

Aquaculture movements  

We are concerned about issues associated with farmed fish movements. We note that 
seawater-to-seawater transfers are to be dealt with through subordinate legislation. 
However, we remain extremely concerned that transfers between freshwater to 
freshwater and freshwater to seawater are not to be regulated. We would urge the 
Committee to investigate this issue.  

2. Gyrodactylus salaris (Gs) 

We believe that Gs poses one of the single, most serious threats to all freshwater 
fisheries in Scotland. Should it ever be introduced, it will, without doubt, damage and 
alter the face of freshwater fisheries irrevocably. Accordingly, we believe that the 
measures contained in the bill must be implemented fully without delay, backed up by a 
robust programme of preventative measures, and adequate levels of monitoring and 
enforcement to ensure this deadly parasite does not reach Scotland. Of key 
importance is the need for the Scottish Executive to deploy sufficient resources 
to back up the provisions in the bill. Without these, the provisions will be 
worthless.

Obviously, the first priority must be to ensure that the disease does not enter the 
country in the first place and accordingly all the recommendations made by the Scottish 
Executive GS Task Force must be implemented. As stated above, we cannot 
emphasise enough the need for adequate resources to be directed to ensure proper 
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measures are implemented to exclude the parasite from Scotland. The Bill does make 
provision for these resources. It is worth pointing out that the likely cost of effective 
‘defence’ provisions will be minuscule in relation to the likely costs associated with 
containment and eradication (if the latter is possible).  

Whilst a contingency plan has been produced (and is to be tested), we believe it is vital 
that an assessment is made now of what action (either containment or eradication) will 
be necessary to each river system. For example, it may or may not be possible to 
eradicate Gs from a large and complex systems such as the Tay or Ness. However, if 
we have to assess that at the time of an outbreak, we could lose valuable weeks or 
months in the process. That assessment needs to be done now, and not on a case-by-
case basis at the time of any outbreak.  

3. Fisheries & Miscellaneous 

We generally welcome the proposals contained in the remainder of the bill. We are 
particularly pleased that the Bill will address for the first time the issue of movements of 
fish between and within river catchments in Scotland. Inappropriate movements of fish 
and their eggs have huge potential to undermine the sustainability of native fish stocks 
in Scotland, and in some cases aquatic ecosystems have been altered irrevocably (for 
example the introduction of ruffe into Loch Lomond). Such movements of fish can 
threaten diversity and therefore productivity, introduce disease and parasites, new 
species can prey on native species and compete for food and habitat. As such, delicate 
and unique aquatic ecosystems could be changed forever.  

Again, our key concern in this area is the direction of adequate resources to administer 
and police such a system. The vast majority of fishery law enforcement in Scotland is 
undertaken by fishery board staff who are privately funded, and as such, there will a 
compelling need to ensure these persons are adequately trained and resourced to deal 
with any new regime regulating fish movements. 

Finally, we note that the Protection Order system is to be modified slightly, however we 
continue to be disappointed that this system, which in its current form has been in place 
since 1976, is not responsive or linked in any way to the ability of fish stocks to support 
a fishery. We very much hope that this will be addressed by the development of a new, 
National science-based fishery management regime, which is currently being 
considered by the Scottish Executive and the Freshwater Fisheries Forum. We very 
much welcome this development which we hope will herald a new era in fishery 
management in Scotland based on good science and information, with accountable and 
transparent streamlined organisations which will be tasked with managing all species in 
the future. 

SUBMISSION FROM ARTHUR GRIFFITHS  

Background
Gyrodactylus salaris (Gs) is a freshwater, monogenic, ecto-parasite, found infecting the 
skin, fins and gills of Atlantic salmon, and some other species of salmonids. It is less than 
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1mm in length, and is one of many gyrodactylid species found infecting salmonids. This 
particular species is thought to have been introduced from Sweden to Norway on salmon 
smolts during the 1970s, rapidly spreading to rivers and hatcheries by the 1980s, incurring 
losses of approximately 300 t of Norwegian Atlantic salmon. The parasite’s grazing activity 
can lead to death by causing salt and water imbalances, and is associated with serious 
declines in the number of salmon in affected river systems.  

The Disease and Possible Spread 
It is maybe assumed that in the first instance an introduction of the disease into Scotland 
would be to a single location, most likely leading to a rapid infection of a single river system 
(catchment). If no action is taken to prevent transfer then it maybe be assumed that, over 
time, Gs will become established throughout Scotland leading to the decimation of wild 
salmon populations and the loss of upwards of 2000 full time jobs many in remoter areas. 

The most likely method of transfer from infected areas is on fish or in infected water.  

Controls exist to prevent fish movements from infected areas abroad, and powers are 
currently being sought to prevent/regulate movements if an outbreak occurs anywhere in 
the UK. There also exists a possibility that transfer can occur on wet clothing, angling and 
boating equipment.  

Containment 
If the disease is ever suspected in Scotland, the planned response is the implementation of 
agreed emergency control measures to contain the infection. Initially control measures 
would be very similar to those applied during an outbreak of Foot and Mouth Disease and 
be aimed at preventing the movement of susceptible species until the extent of the outbreak 
could be determined. Thereafter essential movements could be allowed under licences 
which would specify the conditions under which the movements could be undertaken. 
Ministers already have powers to control disease by use of movement controls and removal 
and disposal of dead and dying fish. These powers, in relation to individual premises, are 
contained in Section 4 of the Diseases of Fish Act 1937. However these powers do not 
allow Ministers to impose a blanket standstill to prevent all movements within Scotland. If G 
salaris is found in say a fish farm it is likely that at least part of the associated catchment will 
also be affected and pose a risk to other fish farms and to wild salmon in that and possibly 
other catchments.  

The powers referred to above should be sufficient to control disease particularly when 
enacted along with the Additional Guarantees under Commission Decision 2004/435/EC 
concerning the importation of live salmonids from areas that are infected with G salaris. 
These powers will NOT however be sufficient to eradicate the disease nor are they likely to 
prevent the inevitable change in the balance of the environment that will occur if a major 
species is left to die out from disease.  

Eradication and Chemical Usage 
The only means at present available to eradicate the disease is to treat the waters with 
either rotenone or Aluminium sulphate. Both will kill the parasite but rotenone also kills all 
the fish in the treated water. Rotenone has little residual problems but Aluminium sulphate 
can affect the pH of the water for a considerable period after use.  
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The Norwegians have successfully used Rotenone to destroy the parasite and have carried 
out some field trials with Aluminium sulphate. Both methods require the use of dams to 
control water flows and also to prevent the upstream migration of possibly infected fish once 
treatment is completed. It may not be feasible to treat all Scottish waters using chemicals 
but Ministers need the powers to so do if the conditions are conducive and it is the best 
solution for dealing with disease in the particular infected waters. Any proposed treatment 
would need to be assessed under The Water Environment (Controlled Activities)(Scotland) 
Regulations 2005.  

Use of Barriers 
The Norwegian eradication programme relies on the erection of barriers which allow for 
water flows but prevent migration of fish upstream. The river is treated below the barrier but 
fish above the barrier are able to migrate downstream and so deny the parasite a host. 
Without the power to erect barriers an eradication programme would have to rely on 
chemical treatment of the whole catchment. This would have a much wider environmentally 
impact than the selective treatment that the use of barriers permits. The prevention of up 
stream migration of fish will require Ministers to have powers to close fish passes where 
these exist. Such action in the early stages of an outbreak may go a long way to limiting the 
spread of the disease and maintain the upper reaches of a catchment free of disease.  

Removal of Fish 
The parasite will readily migrate from dead fish and find another suitable host if one is 
available. It makes sense therefore to remove as many parasites from the water as possible 
to reduce the risk of further disease spread. Ministers do not, at present, have powers to 
order the depopulation of fish farms.  

Risk from Leisure Pursuits 
Scotland’s waters are used and enjoyed by many for leisure pursuits and such people do 
not normally pose a great threat in terms of fish diseases. However, it is common for fishing 
gear, boats, canoes etc to be used on more than one catchment and as they are rarely 
dried and the parasite can survive in moist conditions off the host such activities do present 
a risk of disease transfer. There is also the possibility of anglers fishing infected Norwegian 
waters and being able to fly back and fish on Scottish waters the next day. The risks from all 
these activities can be much reduced by disinfection of the equipment. The issue of 
disinfection at ports of arrival has been discussed with airport authorities who are reluctant 
to co-operate without legal enforcement. Mandatory disinfection at points of entry has not 
been recommended by the Task Force because it felt that there were too many such points 
and policing them would require a manpower input that was disproportionate to the risk.  

Access Issues 
Any action to contain or eradicate G salaris will require action and control by all fishery 
owners in infected catchments. It will thus be necessary for Scottish Ministers and their 
agents to have access to all necessary land at the waters edge and land allowing access 
thereto, to carry out the containment/eradication programme.  

Industrial Users of Water 
There are many Industrial Users of water in Scotland. The three largest are the Scotch 
Whisky Trade, the Hydro Electric Industry and Scottish Water. The use of containment or 
eradication measures to deal with an outbreak of G salaris will have an effect on all three 
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industries. The Contingency Plan that has been developed, with major stakeholder input 
recognises the problems that these industries will face if water transfer operations have to 
cease to allow chemical treatment. It also looks at the issues surrounding the distilling 
sector and SEERAD is working with the industry to find workable solutions. The building of 
barriers and the use of chemicals takes many months to plan and action will be taken to 
minimise any deleterious effects on these industries.  

Environmental Issues 
The use of chemicals in an aquatic environment will need careful management and the 
preparation of an Environmental Impact Assessment before any recommendation can be 
made to Ministers on what treatments are appropriate. Officials are currently investigating a 
generic assessment that could be used to assess individual treatment plans if the need 
arises. The more complex the water system and the more protected species it contains, the 
more difficult will be the assessment. What must be borne in mind is that whatever 
action/non-action is contemplated there will be an effect on the environment as loosing a 
major species, either by disease or eradication will affect the balance of the environment to 
the advantage of some species and the disadvantage of others.
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Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 27 September 2006 

[THE CONVENER opened the meeting at 10:03]

Aquaculture and Fisheries 
(Scotland) Bill: Stage 1 

The Convener (Sarah Boyack): Good morning. 
I welcome members, anyone from the press and 
members of the public to the meeting. I remind 
everyone to switch their mobile phones and 
BlackBerrys to silent and I ask colleagues not to 
sit them beside the microphones because they 
affect the sound system. 

Agenda item 1 is the first of our evidence-taking 
sessions at stage 1 of the Aquaculture and 
Fisheries (Scotland) Bill. The committee’s role at 
stage 1 is to consider the bill and produce a report 
that recommends to the Parliament whether the 
general principles of the bill should be agreed to. 
To assist us in doing that, we have a strong 
programme of evidence from a range of witnesses 
over the next five weeks. We have also called for 
all interested parties to submit evidence in writing. 

I invite any declarations of relevant interests 
from members. 

Mr Alasdair Morrison (Western Isles) (Lab): I
eat salmon regularly. 

The Convener: That does not quite qualify. 

Our first panel of witnesses is a group of officials 
from the Scottish Executive. We have asked them 
to provide an overview of the bill and how the 
policy has developed. David Ford is the 
Aquaculture and Fisheries (Scotland) Bill team 
leader; David Dunkley is the head of freshwater 
fisheries policy; Phil Gilmour is the head of 
aquaculture policy; Dave Wyman is head of fish 
health and welfare policy; and Russell Hunter is 
from the office of the solicitor to the Scottish 
Executive. 

I thank them for being with us and invite them to 
make a brief opening statement. 

David Ford (Scottish Executive Environment 
and Rural Affairs Department): Thank you for 
giving us the opportunity to explain the 
Aquaculture and Fisheries (Scotland) Bill. I am the 
bill team leader and, as the convener said, I have 
with me four colleagues who might answer some 
of the committee’s questions.

The bill grew out of the Executive’s strategic 
framework for Scottish aquaculture, which was 
drawn up by the ministerial working group on 
aquaculture. That group, chaired by the Deputy 
Minister for Environment and Rural Development, 
is made up of stakeholders from the aquaculture 
industry, freshwater fisheries and environmental 
non-governmental organisations. This committee 
also devotes one of its members to the group—
first Maureen Macmillan and now Alasdair 
Morrison. Ministers are greatly appreciative of the 
hard work of everyone in the group.  

The strategic framework, published in 2003, 
envisaged both an industry code of practice and 
legislation that would mainly impact on those who 
do not sign up to or do not stick to the voluntary 
code. The bill is finely balanced to minimise 
additional burdens or costs in light of the 
Executive’s commitment to support the 
aquaculture industry.  

The policy on freshwater fisheries was drawn up 
collaboratively with the freshwater fisheries forum, 
an open stakeholders forum set up by ministers, 
representing a wide range of freshwater interests, 
including fisheries managers and anglers. The bill 
is the first step of a process to deliver freshwater 
fisheries in Scotland. The Executive is working 
closely with the forum to take forward the 
preparation of a strategic framework for freshwater 
fisheries and to develop proposals for new 
management structures. In the meantime, 
protection orders are being made more fit for 
purpose and their future can be reviewed once the 
new management structures are in place. There 
are also no provisions in the bill to make liaison 
committees for protection orders mandatory. To do 
so might well involve the creation of 14 or so new 
non-departmental public bodies, whose existence 
would be superseded by whatever new 
management structure emerged in due course.  

I would like to give a brief overview of the bill, 
taking the opportunity as I go to respond to one or 
two issues that have been raised by stakeholders. 

Some stakeholders have expressed a worry 
that, because much of the bill is composed of 
enabling powers, they will have no say when the 
detail is specified. The Executive is committed to 
consulting on statutory instruments, and 
secondary legislation is, of course, subject to 
parliamentary scrutiny. It might reassure the 
committee to know that ministers have asked that 
all proposals for subordinate legislation emanating 
from the bill should be developed with 
stakeholders through one of the many 
collaborative groups that exist. The Executive also 
intends to involve stakeholders when developing 
non-legislative issues such as guidance. 

Part 1 of the bill, on aquaculture, provides for the 
regulation of parasite control and the containment 
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of fish. Inspectors appointed by the Scottish 
ministers will have powers to inspect fish farms 
and shellfish farms to assess whether they have 
satisfactory measures in place for the prevention, 
control and reduction of parasites and—for fish 
farms only—for the containment and prevention of 
escape of fish and for the recovery of escaped 
fish. It is intended that these inspectors will, with 
training and extra recruitment as necessary, form 
part of the current fish health inspectorate with the 
Fisheries Research Services. 

The information provisions in part 1 permit the 
gathering of relevant information that will allow 
objective judgments to be made as to conditions 
on a farm and what appropriate action may be 
taken. It is the Executive’s intention to publish 
clear guidance, developed with stakeholders, on 
how the inspectors will undertake their inspections 
and how they will reach their decisions. It would be 
unreasonable for inspectors not to follow those 
published agreed operating procedures.  

Should inspectors, on the basis of an objective 
inspection informed by the guidance that I 
mentioned, come to the view that a farm does not 
have satisfactory measures in place, they would 
first give advice about what steps need to be taken 
to put things right. If the advisory approach proves 
to be insufficient, inspectors would ultimately rely 
on the powers in the bill for the serving of an 
enforcement notice on the farm to ensure that the 
relevant steps are taken. 

Inspectors are bound, as a matter of 
administrative law, to act reasonably. Therefore, 
they will have to be able to demonstrate that the 
requirements in an enforcement notice are 
reasonable and fair. Clearly, the industry’s code of 
practice, which sets out industry-accepted 
standards of good practice for, inter alia, the 
control of sea lice and the containment of fish, 
would inform that process and the courts would be 
able to take the code into account. 

The Executive’s guidance could supplement the 
industry’s code in terms of clarifying certain issues 
more precisely, but there is no intention to go 
beyond the standards that are set out in the codes 
of good practice. We therefore believe that the bill 
should add no extra costs and burdens for fish 
farmers and shellfish farmers over and above 
those that would fall to them anyway. 

I want to make two things clear in relation to sea 
lice. In no circumstances could an enforcement 
notice be issued for a treatment if the farm’s 
discharge consent had been used up. Secondly, 
there can be no question of an inspector ever 
overruling the advice of a company vet. Rather, 
any enforcement notice would direct a fish farmer 
to seek veterinary attention with a view to reducing 
the lice burden. 

Part 2 of the bill provides a range of powers to 
tackle the virulent salmon parasite known by its 
Latin name of Gyrodactylus salaris—fortunately, it 
is also known by the abbreviation GS. Experience 
in Norway and in other countries has shown that 
the parasite can kill between 90 and 95 per cent of 
affected salmon. Because the consequences of an 
outbreak are so enormous, the bill extends the 
powers in the Diseases of Fish Act 1937 to 
designate areas such that movements of fish and 
equipment are restricted if the presence of GS is 
suspected anywhere in the United Kingdom. 

The bill gives a range of powers to attempt 
eradication of the GS parasite, including the 
construction of barriers and the addition of 
chemical treatments to waterways. Before using 
those powers, ministers must discharge their 
responsibilities under the European habitats and 
water framework directives. That means that they 
must take into account the environmental, social 
and economic consequences of any proposed 
action. Before they could take such measures, a 
comprehensive assessment of the affected area 
would have to be undertaken, and all interested 
parties would have to be consulted. The end result 
of such an assessment might be that ministers 
decided not to attempt eradication. 

Part 3 of the bill amends existing freshwater 
fisheries legislation to make legal certain 
acceptable fishing practices, such as the use of 
rod rests, and to prohibit the use of certain 
unacceptable auxiliaries to fishing, such as gaffs. 
It also extends salmon conservation provisions to 
other freshwater fish and introduces an enabling 
power to specify baits and lures. The Executive 
proposes to use that power, in the first instance, to 
introduce a Scotland-wide ban on the use of live 
vertebrates as bait. 

Part 4 of the bill introduces a number of 
miscellaneous provisions, notably the powers to 
make payments and the provisions on the 
movement of fish. 

We are in the process of assessing what 
amendments the Executive might wish to lodge at 
stage 2. We will inform the committee of those as 
soon as we can, once ministers have approved 
them. We are happy to answer questions from the 
committee as best we can. 

The Convener: Thank you very much. We 
appreciate that commitment to let us see at an 
early date any amendments that the Executive is 
considering for stage 2. That will be most helpful 
to us in scrutinising the bill. A raft of colleagues 
want to ask questions. I will work my way down 
the list. 

Mr Morrison: I thank Mr Ford for a useful and 
informative overview of the contents of the bill. I 
was heartened to hear him use the words “no 
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extra costs”. Imagine that I was running a small 
organic fish farm in the Western Isles or that I 
worked for one of the multinationals that operate in 
my constituency. If we were to pass the bill today, 
what would I notice a year from today? Would I 
notice that there were no extra burdens or costs? 
What would I notice in terms of my efficiency and 
competitiveness? 

Phil Gilmour (Scottish Executive 
Environment and Rural Affairs Department): I 
will try my best to answer that question. The 
industry has produced its code of practice, which 
was developed in parallel with procedures to 
introduce a bill under the strategic framework for 
Scottish aquaculture. Both issues were taken 
forward with a view to being overseen by the 
ministerial working group on aquaculture. We have 
a code of practice that has been fully endorsed, 
and most of the industry is now committed to 
taking that forward. That sets our benchmark for 
appropriate practice on fish farms. The bill does 
not attempt to introduce anything above that; we 
are trying to make underpinning legislation. For a 
small fish farmer or a large multinational that is 
signed up to acceptable practice, as set out in the 
industry’s code of practice, there should be no 
additional cost. 

David Ford: The one potential flaw in the code 
of practice, in the perception of the general public, 
is the fact that it is voluntary. We are always being 
asked, “What would happen if somebody didn’t 
join in?” The answer is that the legislation would 
bite. In a year’s time, you might notice that public 
confidence has risen overall, which should help 
the industry’s case.

10:15 

Mr Morrison: I have two brief supplementary 
questions. First, how many companies have not 
bought into the code of practice or are outwith it? 

Phil Gilmour: The Scottish Salmon Producers 
Association claims that 95 per cent of the 
companies, by production, have joined in. The 
SSPA wants that figure to be increased to 100 per 
cent. I am not sure how many companies have not 
signed up to the code of practice, but 95 per cent, 
by production, have. 

Mr Morrison: Secondly, I return to my 
hypothetical question about the bill being passed 
today. Fast-forwarding a year, what would the bill 
have done for my competitiveness? We often hear 
companies talking—quite rightly—about the 
importance of competitiveness; not about what 
they have done in the past decade, but about how 
things will impact on them in the next decade. 

Phil Gilmour: With respect to the control of sea 
lice and the containment of fish, it is essential that 
the industry controls sea lice for its own benefit as 

well as for the benefit of the wild-fish sector. It is 
also essential that companies contain their fish for 
their profitability and the profitability of others. 
They have developed their procedures, which we 
endorse. With respect to competitiveness, I 
believe that the idea is to underpin the practice 
that companies have already signed up to. 

Maureen Macmillan (Highlands and Islands) 
(Lab): Can I get some more information from you 
about GS? I am aware of concerns among wild-
fish interests about the possibility of GS coming to 
the UK. You said that, if the parasite arrived in the 
UK, you would take measures to deal with it. What 
measures are being taken to keep it out of the 
UK? There is concern that importing smolts and 
eggs might transfer the parasite. What assurances 
can you give me about that? 

Dave Wyman (Scottish Executive 
Environment and Rural Affairs Department):
The fish health regime that operates in this country 
is set by the European Union. The rules that apply 
at the moment prevent trade from areas that are 
affected by disease into areas that are not affected 
by disease. There are trade restrictions on 
importing live fish from Norway because GS is 
prevalent in that country 

Maureen Macmillan: Thank you. My next 
question is about sea lice. We all know about the 
problem of treating sea lice if the Scottish 
Environment Protection Agency says that the 
discharge consents have been used up. What 
would happen if an inspector said that a cage 
needed treatment but SEPA said that no further 
treatment was possible? What would be the 
process then? 

Dave Wyman: SEPA is autonomous, and the 
arrangements that we envisage would not involve 
an inspector seeking to override SEPA. If the 
discharge consent was used up, that would be the 
end of the matter. 

Maureen Macmillan: So the fish would stay 
covered in lice. I presume that they would not be 
slaughtered. What would happen to them? I 
understand that that might happen only very 
rarely, but it is a theoretical possibility. 

Phil Gilmour: There are several ways of dealing 
with such a matter. We would not expect the 
inspector to move immediately to take the fish out 
and have them slaughtered; we would look for 
other ways of dealing with the situation. We would 
also have to consider whether the discharge 
consent was appropriate in the future and, 
ultimately, consider whether there was potential 
for some form of well boat treatment so that the 
discharge consent was not a problem. Such 
issues are not yet resolved and tied down, and we 
need to think about them; however, we foresee 
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very few cases in which we would run into that 
type of problem. 

Nora Radcliffe (Gordon) (LD): Maureen
Macmillan has asked the question that I wanted to 
ask. I, too, wondered what would happen if the 
discharge consent was used up. 

Can you say a bit more about the fish health 
inspectorate? For example, how many fish health 
inspectors will be needed to provide effective 
cover? 

Phil Gilmour: We have developed a financial 
memorandum that considers this issue and we 
believe that a substantial team of fish health 
inspectors is already in place. We envisage 
bringing in another two fish health inspectors to 
deal with sea lice, and that one additional 
inspector with the appropriate experience—
perhaps with an engineering qualification—will 
come in to deal with the containment issue. That 
would be a sensible first-stage approach. 
However, we will try to take a minimal approach 
based on our hope or belief that the industry code 
of practice will do the main job of self-policing. 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): I would like to pursue the question of costs 
that was first raised by Alasdair Morrison. From 
what you said, I understand that you do not 
believe that fish farms will be put at any further 
competitive disadvantage by any costs that might 
arise from the proposed legislation. That seems to 
be in direct contrast to the submission that we 
received from the institute of aquaculture, which 
claims that the costs have been “grossly 
underestimated”, and that
“The financial impact on industry has similarly been 
underestimated. Many of the proposals required additional 
manpower, may have significant impact on profitability”.

How do you respond to that? 

David Ford: The institute of aquaculture’s 
response is based on the proposals in the 
consultation document and not on the bill’s 
provisions. The institute of aquaculture is 
mistaken. 

Mr Brocklebank: So it is simply wrong and you 
are right. We will have the opportunity to talk to the 
institute of aquaculture later on. Your view is that, 
as you have said, the proposals in the bill will not 
impact on the profitability of fish farms. 

David Ford: We stand by the figures in the 
financial memorandum. Mr Gilmour wants to say 
something more. 

Phil Gilmour: The underpinning proposal for the 
legislation is to have an industry code of practice 
that works. If the industry implements a code of 
practice that has stakeholder endorsement, we 
believe that we can deliver the proposals 

efficiently and in a way that will require minimal 
policing. We do not believe that the impact of the 
bill will be what the institute of aquaculture 
believes it will be. 

Mr Brocklebank: I have two further questions. 
The first is specifically about lice. You have 
identified particular species of lice that will be 
covered by the proposed legislation, but I 
understand that the salmon rod fishermen—if I can 
call them that—feel very strongly that a species of 
freshwater louse of the genus Argulus should also 
be included. Why has it not been included? 

Dave Wyman: I will try to explain. Throughout 
the consultation period, no mention was made of 
that parasite and it came as something of a 
surprise to see it in the recent submission. At this 
time, all I can say is that we would have to 
investigate the extent to which that parasite is a 
problem and come to a view about whether it 
should be added to the list of parasites in the bill 
or to the list of notifiable diseases. That process 
has yet to start. 

Mr Brocklebank: So you have not turned your 
face against it totally. 

Dave Wyman: Absolutely not. 

Mr Brocklebank: My final question is about 
escapes and I am really asking for information; 
perhaps you can guide me. As you can imagine, 
we have been lobbied by different groups 
representing the fish farms and the rod interests, if 
I may call them that. There seems to be a 
divergence of opinion. Most people accept that we 
do not want escapes and that we should try very 
hard to stop them happening. However, there 
appears to be a body of opinion in the farming 
sector that suggests that escapees are very 
unlikely to be able to breed, so the genetic 
composition of Atlantic salmon will not deteriorate. 
The rod interests appear to take the counter view 
that escapees will get into the wild species, which 
could detract from them genetically. What is the 
right balance in that argument? 

Phil Gilmour: It is a difficult scientific issue. 
There is some evidence of interbreeding between 
farmed and wild stocks. Although I am not a 
geneticist and cannot tell you the risks, 
consequences and so on, well-qualified scientists 
have said that there is a risk. As a result, we are 
developing containment legislation underpinned by 
the precautionary principle. 

Purely and simply, we believe that the legislation 
is not at odds with what the industry wants 
because it is in its interests to contain its fish. We 
would expect an inspector to become interested in 
a situation only where someone took a commercial 
risk around containment. From a precautionary 
point of view, it is important to have sensible 
regulation and a sensible approach to making it if 
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there is a risk to the genetic wild stocks. Again, I 
stress that the industry itself ensures that 
containment is covered effectively and properly in 
its code of practice. 

Maureen Macmillan: I have a follow-up 
question about interbreeding—the question of 
escapees, if that is the right word. I have heard 
that some rivers are stocked with farmed smolts, 
which I presume will breed with wild salmon when 
they go out to sea. Is that true? If so, it seems to 
suggest that there is a problem of escapees 
interbreeding with wild salmon.  

David Dunkley (Scottish Executive 
Environment and Rural Affairs Department):
That has happened in the past. If it still happens, it 
is extremely rare, rather than widespread practice.  

If fish escape from a fish farm when they are 
close to maturity, they might go up a local river 
immediately and there could be a high survival 
rate among the fish before they spawn. However, 
once fish that have been stocked as smolts go to 
sea, the evidence is that there is a high mortality 
rate and that the return rate is small. That does not 
mean that there is no genetic impact. As my 
colleague said, we take a precautionary approach 
to such matters, which means trying to avoid 
taking irreversible actions. If something gets into 
the genes of an animal, it is pretty irreversible. 

Nora Radcliffe: Will you give me an idea about 
the aftermath of an escape? How likely are 
escapes to happen? What is done afterwards? Are 
attempts made to recover the escaped fish or are 
they just written off? 

Phil Gilmour: We usually go through a process 
to find out whether recovery is worth while. 
Recovery can include the deployment of gill nets 
and so on, but that should happen only when there 
is minimal risk to the existing wild stocks. We 
might seek to recover, say, 100 escaped fish, 
catch one or two wild stocks, and do more 
damage to the wild stocks. Biologists from 
fisheries trusts and other experts must be asked 
their opinion of the likelihood of recovery, and 
there must be pre-agreement about what recovery 
action should be taken. In other words, a recovery 
action plan should be agreed at local level.  

Nora Radcliffe: Are there agreed levels of 
escape that trigger that process? 

Phil Gilmour: Every escape is treated 
individually and the right action decided. The 
wrong action at the wrong time of year—for 
example, deploying gill nets—might be a much 
more sensitive matter. 

10:30 

Richard Lochhead (Moray) (SNP): One of the 
recurring themes of the past few years has been 

the call from the industry to have a one-stop shop 
to deal with aquaculture. How many agencies 
does an aquaculture operator currently have to 
deal with during the registration process and so 
on? How many will they have to deal with once the 
bill is enacted? 

Phil Gilmour: The bill is not designed to tackle 
the number of regulatory bodies that exist. The 
FRS’s fish health inspectorate tries to ensure that 
no additional body becomes involved in regulation 
of the industry; reducing the number of regulatory 
bodies is a different matter. 

The core message on streamlining regulation is 
that we have been through an extensive 
consultation exercise, considered the issues that 
most stakeholders think are of paramount 
importance and tried to progress a bill that reflects 
the fact that there will be a code of practice and 
that the industry will self-police. The industry 
already wants to focus on improved containment 
and ensure that sea lice are properly controlled. 
We are going in behind that approach and 
ensuring that it is underpinned. It is a matter of 
having efficient regulation. 

Richard Lochhead: My next questions are on 
freshwater fisheries. To what extent are non-native 
species being introduced to Scottish fresh waters? 
Have there been any prosecutions under the 
existing legislation for introducing such species? 
How can the number of introductions be monitored 
and the legislation be enforced? Relying on 
anglers reporting that they have caught a non-
native species must be difficult. Will you tell us 
about the existing problem? 

David Dunkley: There is a problem. An oft-
quoted example is that Loch Lomond has acquired 
around eight new species in the past 20 years. 

Legislation is already in place to deal with the 
matter, which is interesting. The Import of Live 
Fish (Scotland) Act 1978 deals with the movement 
of fish into Scotland. However, the Aquaculture 
and Fisheries (Scotland) Bill proposes more 
regulation on the movement of fish within Scotland 
so that they are not moved between catchments. 

You asked about prosecutions. There was a 
prosecution case as a result of the alleged 
introduction of North American signal crayfish in 
Tayside, but I think that it failed on a technical 
issue. 

The proposals relating to the movement of fish 
were called for forcefully by the Scottish 
freshwater fisheries forum. We expect that local 
fishery managers, water bailiffs, the police and 
others will become involved. Awareness of the 
seriousness of the matter has increased 
enormously. Not only have new fish been brought 
into Loch Lomond, but fish have been moved from 
Loch Lomond to other places—or at least, that has 
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been suspected. Such activities can cause 
significant ecological problems. 

Richard Lochhead: My next question is about 
migratory fish in our fresh waters. Many anglers 
say that grilse are smaller than they were two or 
three years ago and that they are smaller because 
of a lack of food at sea. They look to the marine 
phase of migratory species’ lives. To what extent 
is science looking into that problem? What are the 
latest findings? 

David Dunkley: The FRS has identified that 
grilse—which are fish that have returned after one 
winter in the sea—have been small this year, 
particularly in June and July. We have noticed that 
there have been smaller fish previously. Our 
scientists have seen growth checks on the scales 
of fish, which probably indicate that their growth 
has slowed down. That, in turn, strongly suggests 
that there is a feeding problem, but we do not 
know where or when that problem has occurred, 
although we know that it has occurred in the sea. 

Scotland, as part of the UK and the European 
Union, is a signatory to the North Atlantic Salmon 
Conservation Organization convention. NASCO 
has an international Atlantic salmon research 
board, which has developed the salmon at sea—
or SALSEA—research programme, which seeks 
international co-operation on research into the 
marine environment. That research is such an 
expensive operation that we feel that it is 
necessary to have an international scheme. 
Scientists from Scotland are involved with 
scientists from elsewhere around the north Atlantic 
in developing programmes to look into these 
issues. 

Richard Lochhead: Our briefing from the 
Scottish Parliament information centre refers to 
the Scottish Executive consultation process and 
says that angling access has not increased in 
some areas in which a protection order has been 
introduced. Clearly, that is one of the reasons why 
such orders are controversial. Where are those 
areas and to what extent is there a problem? 

David Dunkley: There were a couple of cases 
of that a few years back. The then fisheries 
minister Lord Sewel was minded to revoke 
protection orders in the Tweed and the Tay. The 
revocations did not go ahead, because the whole 
system was reviewed and people were brought 
back into line. Should evidence become available 
that people who have signed up to a protection 
order are no longer making fishing accessible, 
they can be removed from the order and lose the 
protection of the criminal law. It was not 
immediately obvious whether that was possible 
under the existing legislation, but, should the bill 
go through, existing provisions will be amended to 
provide for it. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): I understand the need for good 
management and conservation. However, it has 
always seemed a bit odd that certain elements of 
the landed gentry, if you like, can own the fish in 
the water and that people cannot therefore fish in 
certain areas. As we have heard, it is a criminal 
offence to fish in certain areas. Will you explain in 
a bit more depth what protection orders are about 
and how withdrawing the order would be a 
punishment? Would it mean that people could fish 
in the area? I really do not understand how it 
would all work. 

The Convener: Would someone like to give us 
a brief explanation of the purpose of protection 
orders and how they are meant to work? 

Elaine Smith: Who are the orders meant to 
protect—the fish or the owners of the fish? 

Russell Hunter (Scottish Executive Legal and 
Parliamentary Services): Where a landowner 
enjoys the right to fish, although they do not legally 
own the fish in the water they control the right to 
fish in the water from their land. The purpose of 
the protection order regime is that if they apply for 
a protection order—

Elaine Smith: Sorry, I just want to clarify that. If 
someone was out in a boat, would the order not 
apply and could they fish in the area? 

Russell Hunter: It would depend whether there 
was a public right of navigation in the area. That 
would depend on the river and a series of other 
factors that I am not able to go into at the moment. 

In return for a landowner making proposals, 
which are acceptable to ministers, to increase the 
availability of fishing on their land, the protection 
order would put in place a regime whereby it 
would no longer be just a civil offence for someone 
to fish without permission but a criminal offence. 

Elaine Smith: As it is with salmon anyway. Is 
that correct? 

Russell Hunter: No. If someone does not have 
a protection order and someone comes on to their 
property and fishes without their permission, their 
remedy is under civil law. A landowner would have 
to go to court and persuade it to grant them an 
interdict. To get a protection order, a landowner 
would have to open up fishing on their property to 
satisfy ministers. Once a protection order is in 
place, the criminal law comes into play so that, if 
someone fishes without the necessary permission, 
they are committing a criminal offence and will be 
dealt with through the criminal courts. 

Elaine Smith: How would the bill’s proposals on 
protection orders help when anglers find it difficult 
to find anyone to tell them which bits of the land 
they are allowed to fish from, or to find anyone 
who can give them permits? The Pike Anglers 
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Alliance for Scotland said in its evidence that it 
was no coincidence that access for pike and 
coarse angling in some areas is more difficult than 
elsewhere, and that it was often impeded by 
unjustified restrictions on fishing methods. The 
alliance obviously has a problem with pike in 
particular. How would the proposals assist? 

Russell Hunter: I can answer only on the legal 
point, as I am the lawyer for the bill team. David 
Dunkley might deal with the general points. 

David Dunkley: An administrative requirement 
when a protection order is made is that a liaison 
committee is established. Such committees 
publish a list of permit outlets. Interestingly, we 
hear from those committees about the lack of 
permit take-up. Often, the issue is not that there is 
a lack of availability of fishing, but that more 
fishing is available than is taken up. We are 
engaged with an angling tourism development 
group that is designed to promote fishing and 
make people more aware of its availability. 

The bill addresses the concerns about the 
methods of fishing being restricted. For historical 
reasons—I cannot think what they are because 
they are much older than I am—fishing in Scotland 
by rod and line means fishing with a single rod and 
line with such bait or lure as is lawful under the 
Salmon and Freshwater Fisheries (Protection) 
(Scotland) Act 1951, although the act has been 
amended since 1951. 

The bill tries to bring the methods available to 
coarse anglers into line with those that are 
available pretty well everywhere else in the world. 
Anglers who want to fish for freshwater fish other 
than salmonids will be entitled to use up to four 
rods, provided that those rods are not left 
unattended. That is pretty much the norm 
elsewhere. 

Elaine Smith: Will the liaison committees be 
obligatory? The Pike Anglers Alliance for Scotland 
mentioned the committees. 

David Ford: I referred to that in my opening 
statement. The committees will not be mandatory, 
but Executive ministers make a strong case that 
they should exist. If a protection order did not have 
a liaison committee, that might be a basis for 
revoking the order. 

Nora Radcliffe: When protection orders were 
going to be lifted, there was a lot of concern in my 
area. A lot of the fishings in my area are publicly 
owned and administered by the local authority. 
Before that, they had been administered by all 
sorts of bodies. Fishings were run in the public 
interest with a lot of access for local anglers. 
There is a lot of concern that, if protection orders 
were no longer available, fishing could not be 
managed in the best interests of local people. It is 

not only private landlords who have an interest in 
the issue, but ordinary anglers in local areas. 

David Dunkley: The issue arose throughout the 
consultation. Often, fishings were operated by 
angling clubs whose members paid significant 
sums of money to stock waters, but then anybody 
was coming along without a permit and fishing. 

We have to consider where we are going. At the 
moment, we are at the end of the beginning, if you 
like. Ultimately, we are aiming for integrated 
management of salmon and freshwater fisheries. 
When that happens, and when there are properly 
constituted boards—or bodies, or whatever they 
will be called—that develop fisheries management 
plans, there may not even be a need for protection 
orders. There may be, but there may not be. That 
will come out in the development of new 
management. However, that is not covered in the 
bill. 

10:45 

Nora Radcliffe: I presume that that will feed into 
river basin planning and so on under the water 
framework directive, so it is part of a bigger whole. 

David Dunkley: Yes. 

Maureen Macmillan: The information that you 
gave Nora Radcliffe is helpful. Concerns have 
been raised with me about the River Spey, where 
people cannot fish because of the protection 
orders. They want to participate in coarse fishing 
and fish for trout, but they are not allowed to do 
that because it is a salmon fishing river. They think 
that that is unfair. 

You talked about moving towards integrated 
management of freshwater fisheries. Do you 
envisage that rivers such as the Spey will become 
more open for other kinds of fishing? 

David Dunkley: The object of the exercise is to 
have integrated management throughout Scotland 
so that everything is tied up, including the 
requirements of the water framework directive and 
the habitats and species directive. We need that 
integration because fish do not live in splendid 
isolation. They live as part of a system, and the 
system has to be managed sensibly, including the 
fisheries. That will take a bit of doing because it 
involves a lot of interests, but properly integrated 
management is the ultimate aim. 

Rob Gibson (Highlands and Islands) (SNP): 
Part 1 of the bill appears to be dominated by the 
interests of fish farming. However, fish farming has 
an impact on shellfish farming. Why are 
regulations needed for fish farming but not for the 
rest of mariculture? 

David Ford: The regulations on parasites apply 
to shellfish farming as well as fish farming. The 
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provisions that apply only to fish farming are the 
ones on escapes, because shellfish do not usually 
get very far if they escape. I am not sure what 
other provisions you are referring to. For example, 
the power in section 30 to make payments to 
support and develop aquaculture applies 
throughout aquaculture. I am not sure what is 
excluded. 

Rob Gibson: It is clear that, although the 
production of shellfish is much smaller in terms of 
tonnes, the number of people who are employed 
in shellfish production is about a third of the 
number of people who are employed in fish 
farming. Also, there are far more companies and 
the sites are almost as numerous, so the 
regulations on fish farming must have an impact 
on shellfish farming. Can you tell me of any 
particular impact that those regulations will have? 

Phil Gilmour: Again, the point is that the 
shellfish sector has proceeded with its own code 
of practice. If there is a need for regulation with 
respect to parasites, in particular, we could cover 
that in secondary legislation, but that would come 
from the shellfish sector itself asking for 
intervention on parasites. 

David Ford: Section 7 permits ministers to 
adopt a code of practice, so if there was a need or 
requirement in the shellfish sector, that would be 
another route by which ministers could introduce 
regulation. 

Rob Gibson: I presume that that is because the 
shellfish sector does not have as many problems 
with parasites as the fish farming sector has. The 
experience of dealing with GS has been that the 
river system is flushed with a particular chemical. 
How does that affect shellfish? 

David Dunkley: The treatment is fairly carefully 
controlled. The experience in Norway is that one 
does not necessarily flush the whole system. A 
joint approach is involved, with the use of barriers 
and the treatment of certain sections. Invariably, 
that involves a chemical that becomes more and 
more dilute as it goes downstream. Shellfish farms 
are usually in the marine environment, so there 
will be no impact on them. Gyrodactylus salaris 
can live in brackish water for a short time, but it is 
basically a freshwater parasite. 

Rob Gibson: What is the risk of GS getting to 
Scotland? Is it high, medium or low? 

Dave Wyman: Opinion is divided on that. 
People in certain sectors say that it is inevitable 
that GS will come to Scotland, but the majority 
opinion is that the risk is low. European Union 
epidemiologists have assessed the existing trade 
rules and concluded that the risk from importation 
of live fish is low. They have also considered the 
risk of GS coming into the country through 

contaminated angling equipment, which, similarly, 
they assessed as low. 

Eleanor Scott (Highlands and Islands) 
(Green): The bill gives ministers new powers to 
request information from fish and shellfish farming 
businesses. What information is currently collected 
and what new information could be requested 
under the proposal? 

Phil Gilmour: I will try my best to explain that. 
At present, we carry out production surveys for fin 
fish and shellfish, which involve collecting 
information on a voluntary basis. The information, 
which is provided voluntarily, is used to produce 
annual reports, which everyone who is involved 
sees as useful. However, there is a risk that a 
company could withdraw from the process, which 
would, shall we say, interfere with the series of 
reports. It is sensible to ensure that that cannot 
happen. 

Another issue is that the ministerial working 
group that has been set up to manage the 
implementation of the strategic framework for 
Scottish aquaculture has been discussing high-
level indicators. If we develop such indicators to 
ensure that the industry is progressing correctly—
in other words, that we are delivering a 
sustainable industry—there would be no point 
trying to collect the data for them if that process 
was not underpinned by statute. Any information 
that was to be collected would be agreed by the 
ministerial working group, so the industry would be 
part of the decision-making process. 

There is a potential need for other information. If 
we are to engage in the issues of supporting the 
industry, we would need to have information to 
underpin policy development on that and to ensure 
that it was robust and appropriate. 

Eleanor Scott: You say that information is 
provided voluntarily at present. What proportion of 
fish and shellfish growers participates in that? 

Phil Gilmour: I believe that all the producers 
contribute voluntarily to the production surveys, 
because they all find the end product, the report, 
useful. 

Eleanor Scott: Is there any information that you 
seek but which the producers do not supply you 
with? 

Phil Gilmour: For the production surveys, we 
will not ask for any more information. On the high-
level indicators, we would seek to agree, through 
the ministerial working group, exactly what 
economic, environmental and social information 
we should gather. 

Eleanor Scott: What is meant by a high-level 
indicator? What sort of thing are you talking 
about? 
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Phil Gilmour: Sorry—I should have explained 
that. A high-level indicator would be used if, say, 
we decided to measure the social worth of the 
industry. We would try to find out how many jobs 
there were in different areas, which would provide 
a headline measure that told us that aquaculture is 
important in certain areas because X per cent of 
the population there are involved in the industry. 
That would allow us to gauge in social terms the 
industry’s contribution to local economies.

Eleanor Scott: Figures on that are provided 
already, so that would not be new information. 

Phil Gilmour: Information is out there. We 
would use readily available information if possible. 
We would not try to reinvent the wheel, but we 
would try to ensure that we had an agreed format, 
so that we could produce a series over the years 
to show, for example, whether the industry was 
still a significant employer in certain areas. 

Eleanor Scott: Will you request any information 
that it would be costly for the industry to collate 
and supply to you, that would have resource 
implications for the industry or that would impinge 
on commercial confidentiality? 

Phil Gilmour: Information for production 
surveys that is seen as commercial is already 
collected. That information is treated in a 
confidential manner. I suspect that for high-level 
indicators we will have to agree certain principles 
with regard to economic information. Other policy 
development issues that emerge from discussion 
in the ministerial working group may be economic, 
and commercial confidentiality will have to be 
agreed in respect of those. Our aim with high-level 
indicators has always been to take an approach 
that will minimise data requirements. In other 
words, we will go first and foremost to readily 
available information. We will look to proceed in 
the most efficient manner. However, we will have 
to follow the agreed ministerial working group 
process. We will take into account everyone’s view 
and, we hope, produce a high-level indicator with 
which everyone is happy. In other words, we will 
try to reduce the burden to one of mere 
transcription. 

Eleanor Scott: Are the workings of the 
ministerial working group in the public domain? 

Phil Gilmour: Yes. 

Eleanor Scott: So any information that the 
group uses will become public property. 

Phil Gilmour: The papers that are produced will 
go into the public domain. However, we can put in 
place procedures to ensure that commercial 
confidentiality is respected for information of a 
commercial and sensitive nature. We already do 
that in respect of production surveys. 

Mr Brocklebank: I should have raised this issue 
when I questioned you about escapes. You rightly 
said that it is important for you to take measures to 
prevent escapes. However, the wild-fish lobby 
believes that an opportunity may have been 
missed and that the Executive should have made 
the escape of fish from a fish farm a strict liability 
offence. Why did you not take the opportunity to 
give the provision more teeth? 

Phil Gilmour: The main reason is that we do 
not think that that is necessary. I am not saying 
that we do not see escapes as an important issue, 
but ultimately it is in the fish farmer’s interest to 
ensure that he contains his fish, because if he 
loses them, that is an economic burden that he 
must bear. A strict liability offence should be 
applied only where there is an identified need for 
that. We think that we can deal with the issue 
sensibly, without resorting to what we regard as a 
draconian measure. 

David Ford: There was a feeling in the 
Executive that making an escape, however it was 
caused, into an offence could prove a disincentive 
to reporting escapes, which would be 
counterproductive. It would also expose farmers 
who had all the right measures in place to being 
charged with an offence if, for example, there was 
vandalism, as happened last week on a halibut 
farm. We did not think that that was the 
appropriate way of tackling the situation. 

The Convener: You referred to the 
management of freshwater fisheries. A 
consultation on future structures for managing 
freshwater fisheries is under way, but those 
proposals have not been slotted into the bill. At 
what point is legislation on the management of 
freshwater fisheries likely to be introduced to the 
Parliament? How is the discussion progressing? 
Will it spill over into discussion of the bill, or are 
they relatively discrete areas? Will we be able to 
address the issue later? 

David Dunkley: Discussion of future structures 
for managing freshwater fisheries should not spill 
over into discussion of the bill, because the issues 
are separate. We are involved in an iterative 
exercise, of which the bill is one part. This 
afternoon we will attend a meeting of the steering 
group of the freshwater fisheries forum. We are 
working in collaboration with all our stakeholder 
groups, which are the major groups that are 
involved in salmon and freshwater fishing interests 
in Scotland. I cannot as yet give the committee a 
timescale for that work, because we have not yet 
discussed major issues such as property and 
employment. 

We have a system of district salmon fishery 
boards, some of which have been in place since 
the early part of the 19th century. We will have to 
see how those big structures can be fitted into the 
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new systems. We are working on that. We have 
embarked on the development of a strategic 
framework for freshwater fishing in Scotland and 
we have got all the stakeholders enthused about 
working with us to develop it. I hope to be able to 
answer your question, but as yet I do not have a 
date by which I can do so. 

The Convener: But we are talking about the 
next session of the Parliament. 

David Dunkley: Yes. 

The Convener: I wanted to get a sense of 
whether you think that it will happen early in the 
next session, or whether big issues still need to be 
bashed out. You are saying that the framework is 
absolutely not ready at the moment. 

David Dunkley: No. It is not ready. We need to 
ensure that we take the time to get it as right as 
we can. We will do that by taking on board all the 
views of the people whose lives and businesses 
will be affected by it. 

The Convener: I think that we have exhausted 
all our questions. It was useful to get your 
overview of how the bill will work in practice and 
why the different sections were included. In 
hearing evidence from other witnesses, we will 
return to the issues. At the end of the process, 
Ross Finnie, the Minister for Environment and 
Rural Development, will come before the 
committee. Thank you for kicking off our 
discussions on the Aquaculture and Fisheries 
(Scotland) Bill. We will have a short suspension to 
allow for the changeover of witness panels. 

11:01 

Meeting suspended. 

11:02 

On resuming—

The Convener: I think that that was the fastest 
changeover in the history of the committee. Thank 
you. 

I welcome our second panel: Dr Rodney 
Wootton is from the institute of aquaculture at the 
University of Stirling; Dr Alastair Stephen is from 
the Institute of Fisheries Management; and Arthur 
Griffiths MRCVS is the chair of the Scottish 
Executive Environment and Rural Affairs 
Department’s Gyrodactylus salaris task force. 
Thank you for your submissions, which the clerks 
have circulated to members. Maureen Macmillan 
will open the questioning for the committee. 

Maureen Macmillan: Alasdair Morrison said 
earlier that I was chickening out by talking about 
GS; he told me that I have to say Gyrodactylus 
salaris. There—I have said it. Given that GS has 

been around for a long time, why are we now 
having to deal with it by way of legislation? Are 
there other diseases out there that we should be 
thinking about? 

Arthur Griffiths (Scottish Executive 
Environment and Rural Affairs Department): I 
will kick off on the GS front. I will say “GS”; I get 
tongue-tied if I say the rest of it. 

In February last year, SEERAD convened a 
working group to consider GS because it wanted 
to examine whether GS could get into Scotland 
and, if it could, what we could do about it. That 
working group drew on expertise from Norway and 
there was involvement from the Department for 
Environment, Food and Rural Affairs and from 
Wales and Ireland.  

I understand that one of the clear messages 
from the working group was that there was the 
need to set up a task force to consider the risks 
and to decide whether, if the disease did get into 
Scotland, we were prepared and, if not, how we 
would get ourselves prepared to deal with the 
situation. At that stage, I was invited to chair the 
task force, primarily because of my experience of 
farm-animal diseases. 

Maureen Macmillan: Is the bill’s commitment to 
take measures to deal with GS the result of the 
task force’s findings?

Arthur Griffiths: It became obvious early on 
that there is only one model—the Norwegian 
model—for dealing with GS, so whichever way we 
wanted to go, we found that we were left with the 
Norwegian model. When we looked at the existing 
legislation—there are something like 20 pieces of 
legislation that impinge on GS, quite apart from 
legislation that is specific to fish disease—we 
found that the minister did not have the powers 
that would enable officials to do many of the things 
that would need to be done if we were to follow 
that model. We found no other expertise that 
would enable us to deal with the parasite; we were 
locked into using the Norwegian model, albeit with 
variations that would address the environmental 
situation in various parts of Scotland. 

Maureen Macmillan: Has it been a worry that 
the disease might turn up in Scotland? As we 
heard earlier, it is not possible, under European 
legislation, to move fish from an infected area into 
the UK. 

Arthur Griffiths: I will refer to my experience of 
animal diseases. For the best part of 30 years, we 
thought that we would never get foot-and-mouth 
disease again because we thought that we had 
put in place the controls that would prevent that 
occurrence. We all know what happened in 
February 2001. Scotland has to be prepared for 
the risk of GS; the response then has to be 
proportionate to the perceived risk.  
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Mr Brocklebank: My question is for Dr Wootten. 
The previous panel said that no additional financial 
burden will be placed on the aquaculture 
industries as a result of the bill. What is your 
response to that? In your submission, you state 
that 

“The timetable for introduction of the Bill appears rushed”

and that there could be 

“a dramatic rise in regulation”

that could 

“seriously increase the cost of aquaculture”.

Members of the first panel do not appear to agree 
with you. 

Dr Rodney Wootten (University of Stirling): I 
did not hear the evidence from the previous panel, 
so I am afraid that I cannot comment directly on 
what the witnesses said. 

Our view is that there is at least the risk of an 
increase in cost to the industry, particularly with 
regard to the provisions on sea lice. The industry 
has established a rigorous code of practice that 
seems to be working well. In general, licensing 
control has improved enormously over recent 
years. That licensing control should be given more 
of a chance; we should see how it works out 
before we proceed to legislation. Obviously, the 
industry needs inspection, whether by the 
Executive or an outside party. 

Our view is that issues of compensation may 
arise, both in respect of the lice against which 
treatments are directed, and in relation to GS. If 
fish farms have to be killed out—which might well 
be necessary—it would be unfair for the industry 
not to be compensated properly. There is also a 
risk that some of the other provisions, such as the 
requirement to collect more data, could increase 
costs. Some of the measures, particularly in 
respect of sea lice, are more rigorous than they 
need to be. 

Mr Brocklebank: You are saying that the extra 
costs that will affect the profitability of the sector 
will fall on the industry. 

Dr Wootten: Yes—there is a risk of that. 

Mr Brocklebank: I turn to your criticism of the 
provisions for parasite control. You say: 

“It is unlikely that the proposed regulator will have 
sufficient professional experience and training and it is hard 
to imagine them providing the necessary local clinical 
control.”

Will you expand on that? 

Dr Wootten: Two issues are involved. If we 
assume that Fisheries Research Services will be 
the inspectorate, the question arises whether it 
has the expertise to act in that capacity. At the 

moment, the FRS may not have the expertise, 
although such expertise could be acquired. The 
problem is not insurmountable. 

My veterinary colleagues are concerned that the 
bill gives rise to issues about who would be in 
control of the treatment of fish. We feel that 
because the inspectorate would not be able to 
override the local veterinary surgeon who had care 
of the fish, there is scope for considerable conflict. 
We wonder what the legal issues are. Some of my 
colleagues feel that it is legal only for the 
veterinary surgeon in charge of the fish to 
prescribe a treatment. As we understand it, all the 
treatments in question are medicines under the 
veterinary acts. That is where we feel the biggest 
source of conflict between the proposals and 
practice on farms lies. 

Mr Brocklebank: Even though you have heard 
that we must be extremely vigilant because there 
is at least the possibility of more serious 
infestation as a result of other lice species getting 
into the stocks, you appear to be saying that we 
are rushing into legislation too soon. 

Dr Wootten: As you know, there are two 
species of lice present on salmonids in the marine 
environment in Scotland. Lepeophtheirus, which is 
commonly known as the salmon louse, is a 
serious parasite that must be controlled. Caligus is 
a similar organism, but it has a slightly different 
biology. I am not sure how the bill will pick up on 
that. Caligus is a highly mobile creature that can 
jump from fish to fish with astonishing ease. 
Caged fish can sometimes become heavily 
infected by it overnight, possibly as a result of wild 
fish coming in around the cages—the parasites 
can jump off the wild fish and swim on to the 
farmed fish. It would be difficult to cover that 
through inspection; I am not sure how it could be 
done. However, it is not known whether that is a 
serious problem for local salmonid populations. It 
is difficult to identify any other parasites that might 
cause similar problems for salmonids as a result of 
interaction between wild and farmed fish. 

Elaine Smith: I have a question for Dr Alastair 
Stephen about the Institute of Fisheries 
Management’s submission. It is welcome that you 
say that you support the majority of the bill’s 
provisions. After outlining results from the study 
that was commissioned by the Scottish Executive 
that demonstrate the important impact that angling 
has on the Scottish economy, you go on to say 
that, as well as being effective and meaningful, the 
measures in the bill need to be 

“backed with sufficient resources to ensure effective 
implementation, compliance, and enforcement.”

Will you give us more detail on what you mean? 

Later in your submission, you say that fisheries 
law enforcement 
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“is undertaken by fishery board staff who are privately 
funded”

and you suggest that adequate training and 
resourcing will be necessary 

“to deal with any new regime regulating fish movements.”

Where else do resources need to be provided? 

Dr Alastair Stephen (Institute of Fisheries 
Management): Elaine Smith has raised a number 
of points. Resources are always short and 
although the bill is heading in the right direction 
and the institute supports the majority of its 
provisions, we are concerned about whether 
enough resources will be made available on a 
number of different levels. To be frank, without the 
necessary resources, it is not worth legislating. 

It is worth looking back at what has happened in 
fish farming. One reason why we are here is that 
fish farmers have not behaved well 
environmentally over the past 30 years. If they 
had, we would not need the provisions in the bill. 
Problems such as sea lice that have been 
rumbling on for a number of years and have 
affected wild-fish stocks on the west coast to the 
detriment of employment opportunities in that area 
have only recently been properly dealt with as a 
result of measures such as the establishment of 
the tripartite working group, which involved fish 
farmers getting together with wild-fish interests 
and the Executive to produce area management 
agreements. AMAs—which are in the best 
interests of the fish farmers—should have been 
established years ago to prevent sea lice 
problems, which are just as important to the 
industry as they are to the wild-fish interests. 

11:15 

Elaine Smith: You talk about there being robust 
penalties. What do you mean? 

Dr Stephen: We want to ensure that penalties 
that result from the bill are strong enough so that, 
if fish farmers are not operating correctly, they 
realise that there is a serious stick in the 
background. 

Elaine Smith: Do you have suggestions for 
those penalties? 

Dr Stephen: No, I do not; I just think that they 
need to be significant. I do not know enough about 
banding of penalties to know what is and could be 
available. 

On resources, we welcome the establishment 
through the FRS of the fish health inspectorate. 
We need, however, to ensure that inspectors are 
adequately trained and have enough resources to 
do the job that the bill wants them to do. 

On the freshwater side, the committee has 
raised the issue of fish movements. The IFM is 

keen to ensure that the bill will be passed because 
the introduction of inappropriate fish in different 
places is, as Dave Dunkley said earlier, a 
significant biological issue that could affect, and 
has affected, wild-fish populations to the detriment 
of fisheries and the economy. If there are not 
adequately trained staff or adequate resources, 
how will we deal with that? 

The Environment Agency in England and Wales 
has a similar type of operation that takes place 
under section 30 of the Salmon and Freshwater 
Fisheries Act 1975. It can be effective, although 
there are problems with it and it is a costly 
operation. If we are going to rely on staff who work 
for the district salmon fishery boards—the 
bailiffs—to help with it, they must be trained. Some 
people think that may be inappropriate, in that 
organisations in the private sector should perhaps 
not police the new measures. 

Elaine Smith: What would be the appropriate 
vehicle? 

Dr Stephen: There are several possible 
opportunities, including SEPA, Scottish Natural 
Heritage and the FRS itself. 

Elaine Smith: You mention in your written 
submission the protection order system. I do not 
know whether you heard our discussion with the 
previous panel, but that system was mentioned. 
You say that it 

“is not responsive or linked in any way to the ability of fish 
stocks to support a fishery.”

Can you expand on that? 

Dr Stephen: There has from the word go been a 
fundamental problem with the protection orders. 
They were set up as a way of trying to regularise 
access, but no thought was given to the resource 
that was being exploited. Unless there is a link 
between the fish and access, there is no way of 
telling whether whatever is being suggested is a 
sustainable option. The Institute of Fisheries 
Management has continuously suggested that we 
need to produce a better solution in the future, 
such that increased access is linked with 
sustainability of the resource. 

Elaine Smith: That ties in with the question that 
I asked earlier about for whom protection orders 
exist—whether they are for the people who own 
the land or for the fish stocks. 

Dr Stephen: They are definitely not for the fish. 

Elaine Smith: No—but you are making the point 
that they should perhaps involve consideration of 
the fish. 

Dr Stephen: As far as the bill is concerned, we 
feel that an opportunity is being missed in not 
establishing by statute liaison committees and 
reporting. Although we hope to be talking in the 
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future about better ways of managing fisheries 
locally, it is—to be frank—many years away. Such 
committees would be a halfway house in gaining 
better input to that, at least from the perspective of 
the fish stock. 

Elaine Smith: Are there areas that are of 
particular concern around Scotland, or are you 
giving an overview of the whole situation? 

Dr Stephen: It is a general overview. 

Nora Radcliffe: Do you have evidence that 
people who utilise protection orders have not been 
managing their fishing stocks responsibly or with a 
view to sustainable exploitation? 

Dr Stephen: The problem is that very little 
evidence has been produced in any of the 
protection order areas that would enable such a 
determination to be made. Most of the people who 
are involved with protection orders are angling 
based and are concerned only about stocking as 
many fish as they can in the waters. That seems 
to be one of the major issues, anyway. The 
outsider might think that that is a good idea 
because it will mean that there will be as many 
rods fishing as possible, which will maximise the 
income that is generated. However, that might not 
be a sustainable way of managing a wild fishery—
it can have major downsides and consequences 
for the biological resource. It is obvious that that is 
happening in some places.  

Nora Radcliffe: How many protection orders 
cover a whole catchment? 

Dr Stephen: I think that there are 14 protection 
orders. Some cover parts of a catchment and 
some cover most of a catchment. I am unaware of 
whether any cover a whole catchment.  

Nora Radcliffe: It will be different in different 
parts of the country. 

Dr Stephen: Yes. 

Nora Radcliffe: My experience is that they 
cover bite-size chunks. 

Dr Stephen: Yes, although there are some 
bigger chunks. The Tay and the Tweed have two 
big protection orders, although they do not cover 
the whole of the catchments.  

Eleanor Scott: The institute of aquaculture’s 
submission states: 

“Legislation to manage movement is not appropriate—
this is an industry role.”

Could you please expand on that? 

Dr Wootten: We felt that there was a danger 
that the controls could be too prescriptive. Fish 
farmers sometimes need rapidly to move fish at 
short notice, possibly for harvest reasons or for 
transfer between sites. Our worry would be that, if 

permission had to be obtained for every single 
movement, it might not be possible to get 
responses quick enough to enable that. We 
wonder whether it is possible to have a system 
whereby blanket coverage could be given to a 
particular area for a particular time. We feel that 
having to seek permission for every single 
movement could lead to severe operational 
difficulties for farms. It is hard to know how often 
that would be an issue. 

Eleanor Scott: How often does it become 
necessary to move fish at a few hours’ notice? If it 
is for harvest, surely that is entirely predictable. 

Dr Wootten: It probably does not happen 
enormously often, but there is a danger that it 
might happen. A farmer might need to harvest 
quickly and move fish between sites—if there has 
been storm damage or other damage, for 
example. It is difficult to say exactly what the 
circumstances might be, but they could occur. 

Eleanor Scott: You accept that the intention 
behind the proposal is to limit the spread of 
disease by limiting or at least tracing movements. 

Dr Wootten: Absolutely. We fully support that. 

Eleanor Scott: If you could be reassured that a 
rapid response was possible, would your concerns 
be allayed to some extent? 

Dr Wootten: Yes—they would be utterly 
allayed. 

Eleanor Scott: I have another question about 
fish movements, but for Dr Stephen this time. You 
expressed concern that the proposals do not go 
far enough or do not cover everything that you 
want them to cover. Could you expand on that? 

Dr Stephen: The institute would welcome 
control on all fish movements. We realise that that 
is probably unrealistic but, from a biological 
perspective, the management of all wild-fish 
stocks and movements into areas where wild fish 
are unpolluted by what are called alien species are 
of paramount importance for managing what is a 
very valuable Scottish resource. We would 
welcome restrictions on all fish movements, if that 
could be done. 

Eleanor Scott: Do you mean movements within 
fresh water, from fresh water to seawater and from 
seawater to seawater? 

Dr Stephen: Yes. 

Eleanor Scott: Perhaps Arthur Griffiths can give 
us his reaction to that from a disease control point 
of view. How necessary are restrictions on fish 
movements? 

Arthur Griffiths: From a disease control point of 
view, the containment element of the contingency 
plan is probably the crux. I do not want to keep 
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going back to what happened in 2001, but the size 
of the outbreak then was a problem because the 
national restriction was not imposed quickly 
enough. The disease was confirmed on the 
Tuesday, but I think it was the following Monday 
before we stopped movements from all livestock 
markets. I do not think that anybody could put an 
arithmetical figure on it, but that decision 
undoubtedly increased the size of the outbreak. I 
will not try to put a figure on it. 

It is important that we have facilities whereby the 
minute we suspect that there is disease we can, if 
necessary, stop all movements in order to prevent 
the disease from spreading while we find out 
exactly where it is. We must ask what we are 
dealing with and whether we have one point of 
infection and nothing else, or whether it is 
scattered throughout Scotland. We need a 
standstill to be able to do that. 

I must disagree with the view that we cannot set 
up a licensing system to deal with movements. We 
did it successfully with foot and mouth; we are 
talking about many more movements than the 
Scottish fish industry envisages. It is not easy to 
implement a licensing system, particularly in the 
first few days, when things are not geared up 
properly. It means that farmers must do a bit of 
emergency planning so that they do not end up 
banging on the door at 5 o’clock at night wanting a 
permit to move stock at 7 o’clock the next 
morning. They must think through what is 
required. I accept that there are problems in a 
licensing system until folk get into it. However, we 
must stop the movement of susceptible stock and 
of the disease organism itself, if there is to be a 
chance of getting rid of the disease quickly. 

Eleanor Scott: To do that, would you first have 
to know what movements were taking place? In 
other words, would all movements have to be 
accounted for? 

Arthur Griffiths: Yes, we would have to 
account for all movements. If we suspect disease 
on farm A, for example, then in order to assess 
how far the disease has spread we must ask to 
where the farm sent fish and from where it brought 
fish. We look for not only the spread of disease but 
its source. Nine times out of 10, the first case that 
is picked up is not the origin of the disease. We 
need to know where things have gone and where 
they have come from. 

Eleanor Scott: Would you agree with Dr 
Stephen that that should apply to freshwater fish 
movements, as well? 

Arthur Griffiths: Yes, I think that I would. We 
would not deal with GS unless it was purely in fish 
farms. 

Dr Stephen: I did not intend to suggest in my 
previous answer that there should be restrictions 

on all fish movements. I meant to say that we 
should license fish movements. A pertinent recent 
example is the problem that we had down south 
this summer with viral haemorrhagic septicaemia, 
which is a new disease that has broken out in the 
rainbow trout industry. Fish movements had taken 
place and it transpired that some fish from the 
area where the disease was identified had arrived 
in Scotland and had been moved to other farms, 
so restrictions were put in place. It is lucky that we 
do not have that disease now in Scotland. 

The Convener: I presume that the trick is to set 
up a system that is easy to administer and 
transparent. Do you envisage that the bill will 
make that possible? 

Dr Stephen: Yes—if the system is thought 
about sensibly and logically. It should not impact 
hugely on the industry if it is done in a way that 
involves the industry. Two or three issues are 
crossing over; they include unrestricted 
movements of inappropriate wild fish in the system 
and movements of farmed fish. 

11:30 

The Convener: We have sent somebody to try 
to stop the noise from above us where the 
windows are being cleaned, which is slightly off-
putting. I hope that that will be resolved. 

Maureen Macmillan: I thought that VHS and 
infectious salmon anaemia, for example, had been 
taken care of in the regulatory system and that 
movements would not be allowed. I know that stiff 
regulations apply if ISA breaks out, so I am not 
sure what the big concern is. 

Dr Wootten: It is true that such regulations 
apply when notifiable diseases occur. Our concern 
was that all movements would have to be 
registered before they took place. It is essential to 
record all movements of fish, so that they can be 
traced if necessary and disease outbreaks can be 
contained. Our concern was merely that requiring 
authorisation to be sought routinely for all 
movements when no risk or suspicion of disease 
existed might be too restrictive on farmers. 
However, when a notifiable disease such as ISA 
or VHS occurs, the regulations are robust and 
would be effective. 

Dr Stephen: I agree. The last thing we want is 
to place an extra burden on rainbow trout units 
that move fish regularly, for example every month. 
A farmer would have a blanket licence to do that, 
but we need to ensure that evidence exists of 
where fish are going. 

Maureen Macmillan: Are you talking about 
healthy fish and not about an outbreak of a 
disease? I am becoming confused about what is 
proposed. Are you talking about wanting licences 
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to move perfectly healthy fish or only when a 
disease outbreak occurs? If a disease outbreak 
occurred, I would have thought that restrictions 
would be imposed anyway. 

Dr Stephen: You are right. 

Rob Gibson: I will return to GS. Mr Griffiths 
points out that the Scotch whisky trade and 
Scottish Water are two major users of our water, 
along with the hydroelectric industry. The 
contingency plans that you are drawing up are 
important in relation to the human consumption of 
water that is affected by disease-eradicating 
chemicals. Will you tell us a little more about what 
we know about the effects of those chemicals on 
humans? 

Arthur Griffiths: We can use two chemicals to 
treat GS. One is rotenone, which is an old derris 
compound that kills the parasite, the fish involved, 
all the other fish species in the river and probably 
some of the invertebrates as well. The other is 
aluminium sulphate, which kills the parasite but 
does not kill the fish, although it kills some 
invertebrates. The problem with aluminium 
sulphate is that the pH of the water must be 
reduced to about 5.5 for it to be effective. That is 
probably okay on short west coast rivers that 
come off a peat bog, because they are fairly close 
to that level, but east coast rivers are probably 
much more towards neutral pH. The last time that I 
was in Norway, an aluminium sulphate trial was 
being undertaken on a big river, and people were 
talking about having to build a railway up the side 
of the river to transport up the chemical. 
Aluminium sulphate does not have the effect on all 
the other species that rotenone has, but it too has 
a fairly big environmental impact. 

Rob Gibson: What do you know about the 
effect on human beings? 

Arthur Griffiths: In large quantities, rotenone 
may have a mild effect on human beings, but in 
the quantities that are used to treat rivers, it does 
not appear to have an adverse effect. With 
aluminium sulphate, problems are more likely to 
arise from acidity. 

Rob Gibson: Norwegian rivers are probably 
shorter, steeper and more rapid than the east 
coast rivers in Scotland where the concerns might 
arise, given that it is mainly water from those rivers 
that is used in whisky production. Have you 
surveyed how much treated water is likely to end 
up in Scotch whisky or indeed in the water that is 
abstracted by Scottish Water? 

Arthur Griffiths: We have not surveyed that in 
detail. We know that the Scotch whisky industry’s 
main concern would be the effect of treated waters 
on the distillation process, although I notice that in 
its evidence the Scotch Whisky Association 
mentions the cooling process. Industry 

representatives have told me that it does not 
matter what goes through the coolers and that the 
problem is keeping the water for distillation pure. 
We are planning to hold an exercise in January 
and February to test the plan. The Scotch whisky 
industry has put forward a detailed list of things 
that it wants us to consider, one of which is the 
fact that many smaller distilleries do not distil all 
year round; some of them are seasonal. 

To minimise the cost of treatment, the 
Norwegians opt to treat when the river runs at its 
lowest, so that a lot less chemical is required. It 
may well be that we can work out a system with 
the whisky industry whereby we treat when water 
runs are very low. If a distillery is distilling, it may 
be possible—we must examine the technical 
issues—to divert water into storage for it to use 
while we are treating. If we treat with rotenone 
there is a very short period before there appears 
to be very little in the way of rotenone or its 
vestiges left in the water—we are talking about 
days. 

We have a problem with aluminium sulphate, 
because it is not registered under the bioscience 
directive. The Norwegians are using it under an 
experimental licence. The dossier on rotenone has 
gone through under the bioscience directive, so 
we have access to rotenone until at least 2010. 

Rob Gibson: So you are telling me that the test 
that you will carry out may take place in February. 
I do not know what the timetable is for the 
progress of the bill, but do you think that aspects 
of the legislation might need to be altered 
depending on the outcome of the test? 

Arthur Griffiths: I do not want to prejudge the 
outcome of the test, but I do not think so. This is a 
brand new plan written this year. The aim of what 
we will do in January and February is to test the 
plan to ensure that we have got all the 
assumptions right and that we can deliver what the 
41 stakeholders told us was required when we put 
the plan together. I have had quite a lot of 
experience of putting these things together and 
know that, when we put the scenarios to them, 
some organisations tell us that they can do more 
than they really can in practice, while others are a 
bit conservative, so we find that we have made 
allowances that perhaps we did not need to make. 

The issue is the practicalities of running the 
exercise rather than the detail of the techniques of 
the use of chemicals. If the minister decides that 
we will treat in the event of the outbreak of 
disease, we have only two options: rotenone and 
aluminium sulphate. The aluminium sulphate 
option is probably questionable under the 
bioscience directive. As far as I am aware, no 
country has put a dossier forward to register 
aluminium sulphate, which means that any country 
that wants to register it now has missed the 
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deadline and would have to put a full dossier 
forward from the beginning, which is an expensive 
process. 

The Convener: We will return to some of these 
issues. Many issues to do with the management of 
GS and other parasites have been raised. On that 
last answer, I presume that the key issue is not the 
changes that might be made to a plan but having 
provision in the bill for a plan to be pushed forward 
by ministers. The key issue now is to test what it is 
appropriate to have in the plan. Is that a correct 
interpretation? 

Arthur Griffiths: Yes. That is a good summary. 

The Convener: I thank the three witnesses for 
their written submissions and for giving evidence 
to us this morning. That is the end of our oral 
evidence session on the bill today, but we will 
return to the matter with a series of witnesses over 
the next few weeks. We will now have a quick 
break before we proceed to the next item. 

11:39 

Meeting suspended. 
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SUBMISSION FROM THE FISH VETERINARY SOCIETY 

The Fish Veterinary Society (FVS) is a division of the British Veterinary Association with 
is the representative body for veterinary surgeons. FVS has a membership of over 90 
including 65 veterinary surgeons, many of whom have a long standing professional 
association with aquaculture. We have confined comments to those areas where 
veterinary surgeons have significant and legitimate interest. These comments 
essentially reiterate the points made by FVS in our response to the consultation 
exercise. 

Parasite Control

1. Frontline fish health services in Scottish aquaculture are provided by veterinary 
surgeons, this is no different from any other livestock sector. It is not clear how 
regulation will bring any benefits in parasite control. If it is believed that sea lice 
management is less good than it could be, then efforts should be directed at 
those areas which presently hamper best practice, namely lack of availability of a 
range of effective medicines and constraints on consents to discharge. 

2. What expertise will the proposed regulator (FRS) bring which does not exist 
already? How is the staff qualified to deliver advice on fish health and welfare? 
There is already in place an infrastructure delivering practical health care to 
farms on a daily basis, provided by experienced professionals. It is not clear what 
additional competence, experience and expertise will be brought to this area by 
the regulator. The idea that `spot checks` can form part of a lice control strategy 
cannot be defended. 

3. The proposal to grant powers to the regulator to enforce treatment has far 
reaching implications and is of dubious value. At present all of the available 
medicines for sea lice are in the Prescription only Medicines (POM) category 
(now POM-V). They may only be prescribed by a veterinary surgeon acting to 
protect the health and welfare of animals under his care. Along with this right to 
prescribe come ethical obligations, legal liabilities and a duty of care. Treatment 
decisions are necessarily complicated and require a close working relationship 
with the farm which goes beyond a simple reaction to a lice count. It is not clear 
what additional competence, experience and expertise will be brought to this 
area by the regulator. How will the regulator enforce mandatory treatments when 
the right to prescribe lies elsewhere? What liability will the regulator assume for 
his actions? We do not believe that there is any precedent for such clinical 
regulatory oversight in veterinary practice.  
The management of sea lice has improved out of all recognition in the last 15 
years. This has been the result not of regulation, but through the efforts of the 
industry, the work of industry scientists and the broader research community and 
most importantly because novel, safe and effective medicines have become 
available. However the ability to control lice remains in the balance since the 
development of resistance will jeopardise effective control. Only three novel 
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actives have reached the market since 1998 and their use is seriously curtailed 
by conditions attached to consents to discharge. Is it the intention to grant to the 
regulator the power to over-ride the Controlled Activity Regulations? Given the 
regulatory burden confronting pharmaceutical companies there is not a 
development pipeline likely to produce for the market, novel products. This 
undermines attempts to execute a control strategy which both manages the lice 
burden and mitigates the risk of resistance. The greatest risk of encouraging 
resistance is frequent treatment which selects for resistance and it is accepted as 
a principle of parasite control that over vigorous use of medicines in pursuit of a 
goal is undesirable. The relationship between lice burdens on farmed fish and the 
risk to wild salmonids has not been established let alone quantified. 

4. The regulator intends to take powers to engage third parties to undertake 
treatment. This proposal raises issues of liability and indemnity. Where are the 
contractors who will be available to carry out treatments under the direction of the 
regulator? How will they gain access to a farm and where will they find insurance 
to cover their liability in the event of a problem? Will they bear responsibility for 
the welfare of the fish they are treating? 

5. A single enforced treatment does not constitute a strategy, it is short term 
measure with a specific objective in mind which may have little or nothing to do 
with the health and welfare of the fish. It is not clear if the target lice level is that 
referred to in the Code of Good Practice (CoGP) or to some other as yet 
undisclosed figure. As stated above, over-treatment in pursuit of a target not 
clinically relevant increases selection pressure for resistance which is contrary to 
the interests of both the aquaculture and conservation sectors. 

6. The pitfalls described above of appointing a regulator with the powers proposed 
in relation to sea lice, apply equally to powers to direct treatment for notifiable 
diseases. Whatever treatments (which could only be vaccines) might exist in the 
future for viral diseases would require to be prescribed by a veterinary surgeon. It 
is extremely unlikely that novel viral vaccines would be other than POM. 

Compensation

1. There is no rational reason to treat fish farmers differently from terrestrial farmers 
in respect of compensation for compulsory slaughter. It is questionable whether 
such a scheme should discriminate between farmers who comply with the CoGP 
and those who do not. The purpose of a scheme should be to promote 
compliance with national disease control and to increase investor confidence. 

Fish Movements

1. Industry shares the desire to mitigate the risk of introduction and spread of 
disease. Government proposes to manage not just authorise all movements. 
This is a major responsibility given the complexity of operational details involved 
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in fish movements. Is the regulator proposing to certify and attest tofacts relating 
to fish health by a positive release process? 

2. How is the regulator going to determine, for the purposes of 
regulating/authorising/certifying each movement of fish, that the population is not 
harbouring a potentially serious pathogen while appearing clinically healthy? 

3. `Standstill` might not be an appropriate or practicable response to a novel 
disease and this is too sweeping a power. Previously unseen disease conditions 
have appeared in the last ten years and have been dealt with in the absence of 
regulation.  

Freshwater fisheries - Gyrodactylus salaries 

1. The treatment of farmed fish in freshwater would constitute a medicinal use. 
There are no products specifically authorised for this indication and we are 
unaware of any product licensed for use in any food animal, which could be used 
effectively even within the terms of the `cascade` provision of the Veterinary 
Medicines Regulations. Medicinal treatment of animals in this context can only be 
authorised by a veterinary surgeon. The Regulations also make it an offence for 
an animal keeper to be in possession of an unauthorised medicine. 

2. The CoGP specifies (2.2.1) that `Only those substances that are permitted under 
European and UK legislation must be used in fish destined for human 
consumption`. In addition under EU Regulation 2377/90 (as amended), any 
pharmacologically active substance used for a medicinal purpose in a food 
animal must be entered into Annex I, II or III. 

Summary

 Regulation is inappropriate in the context of parasite control. It is doubtful that 
these proposals will bring any significant benefits. If government wishes to 
improve matters it should exercise powers where most good will result i.e. 
expedite the availability of novel therapeutants and lighten the regulatory burden 
which limits effective deployment of available medicines. 

 There is no justification for proposing powers to control any parasites since 
effective management of any parasites in livestock involves a complex set of 
factors of which a treatment decision is but one. The powers proposed in the Bill 
duplicate the existing health service provision with no clear benefits to farmers or 
the conservation lobby. Sporadic intervention by inspectors will have little impact.  

 The Bill proposes that the regulator takes powers to collect data on lice 
monitoring. Most farming companies already do this and have supported the 
science which has provided the basis for logical assessment of lice burdens and 
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treatment decisions. It is not clear how the regulator will use any data collected 
other than to enforce single treatments which serves no useful strategic purpose. 

 The industry has expressed satisfaction with existing health service provision 
through farmers` relationships with their own veterinary surgeons who exercise 
their legal and ethical obligations in the interests of fish health and welfare. 

SUBMISSION FROM THE ROYAL COLLEGE OF VETERINARY SURGEONS 

Background: RCVS, veterinary surgeons and fish health 

1.  The Royal College of Veterinary Surgeons is the regulatory body for veterinary 
surgeons in the UK, responsible under the Veterinary Surgeons Act 1966 for 
supervising their education and professional conduct. 

2.  The 1966 Act makes it unlawful (subject to a number of exceptions) for anyone 
other than a veterinary surgeon to practise veterinary surgery. "Veterinary 
surgery" is widely defined, and includes the diagnosis of diseases in animals 
and the medical or surgical treatment of animals. "Animals" is not defined, 
except to the extent that the Act says that the term includes birds and reptiles. 
When the Bill which became the 1966 Act went through Parliament it was 
clearly the intention that it should not cover fish, but it is debatable whether the 
words of the statute gave effect to that intention. Fish are plainly animals, and 
there is nothing in the Act to exclude them from its scope. Further, the 
enactment of the Medicines Act 1968 two years later brought in the regulatory 
regime for medicines under which certain products for the control of fish 
disease can only be prescribed by veterinary surgeons. RCVS is seeking 
legislation to bring the 1966 Act up to date and has proposed that a new Act 
should cover non-human animal species in general. 

3.  Whatever the legal situation may be, fish farms these days are advised by 
veterinary surgeons. Most farmed salmon are produced under the care of 
veterinary surgeons employed by the producer. 

The Aquaculture and Fisheries (Scotland) Bill 

4.  When the Scottish Executive issued its consultation paper in December 2005 
RCVS expressed concern over the proposal which is now embodied in section 
6 of the Bill. This provides for the service of enforcement notices on fish farms. 
The purposes for which such notices may be served include the prevention, 
control and reduction of parasites, and a notice may require the taking of such 
steps as the Ministers consider necessary. RCVS recognises the need for 
reserve powers to intervene, but there is an issue over powers to direct 
veterinary treatment. 

5.  Paragraph 14 of the consultation paper made it clear that the steps which an 
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enforcement notice might require could include "directing mandatory 
therapeutic treatment". In responding to the consultation RCVS offered the 
following comments: 

"A veterinary surgeon who has a fish farm under his or her care is 
responsible for advising on the control of parasites. Non-veterinarians 
would not be qualified to substitute their judgment for that of the 
veterinary surgeon, and other veterinary surgeons who did not have 
the fish under their care could not properly do so. 

There would be a specific problem if the Regulator took the view that 
treatment with a prescription-only medicine in the POM-V category was 
called for. Paragraph 3 of Schedule 3 to the Veterinary Medicines 
Regulations 2005, SI 2005/2745, provides that such a medicine may 
only be supplied on veterinary prescription, and paragraph 5 requires 
the prescribing veterinary surgeon to carry out a clinical assessment of 
the animals first and have them under his or her care. A veterinary 
surgeon employed by the Regulator would not be able to prescribe a 
POM-V product without having the fish under his or her care. If, 
moreover, the veterinary surgeon who was responsible for the fish 
thought that the medicine in question ought not to be used it would be 
wrong for him or her to prescribe it. 

An effective Regulator must clearly have powers to ensure that fish 
farms keep parasites under control, in order to protect other farmed fish 
and wild fish. The Regulator's role ought, however, to be limited to 
specifying the results to be achieved, leaving it to the operator to take 
veterinary advice on how to achieve them." 

6.  The Executive's Response to Consultation of June 2006 did not address this 
question. From subsequent discussions RCVS understands that the 
Executive's Fish Health Inspectorate, which does not currently employ any 
veterinary surgeons, would not intend to impose particular treatments. It is 
nevertheless a matter of some concern that section 6 of the Bill provides such 
wide powers. 

SUBMISSION FROM THE SCOTTISH ENVIRONMENT PROTECTION AGENCY 

I write regarding the Call for Evidence in relation to the Aquaculture and Fisheries 
(Scotland) Bill passed to SEPA on 30 June 2006. As you may be aware, SEPA has 
been involved in various stakeholder discussions held during the preparation of the Bill. 
SEPA also submitted a substantive response to the formal consultation on the draft Bill 
and this response is attached for your information as an Annex to this letter. I have not 
therefore revisited these comments here but I take this opportunity to re-iterate SEPA’s
broad support for the Bill. 
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The Bill contains a wide range of provisions some of which are beyond SEPA’s direct
remit however, there are some areas of interest to the Agency particularly the 
provisions with respect to Aquaculture and the possible outbreak of Gyrodactylus
salaris in Scotland. Addressing the questions in the Call for Evidence dealing with 
these areas in turn: 

Aquaculture Regulations of Parasites and Escapes 
The Bill proposes the establishment of a regulatory regime with respect to sea lice 
infestations on farmed stock and escapes from farm cages. SEPA understands that 
Fish Health Inspectorate staff will be responsible for operating the regime. Sea lice and 
escapes have been identified as issues lying outside current regulatory control and 
therefore the proposals as set out in the Bill are necessary, appropriate and are 
welcomed by SEPA. The introduction of a regime which aims to ensure the better 
management of parasite infestations and a reduction in escapes will have significant 
benefits for wild fish populations and the component of the rural economy that depends 
in whole or in part upon such fish for their livelihood. 

Definition of “parasite”
SEPA advised in the formal consultation response that the definition of parasite should 
be wider than merely sea lice affecting salmonids but accepts that in terms of the 
current threats to both farmed and wild fish that these specific species of sea lice are 
probably the most important pathogens. 

Powers of inspectors 
SEPA supports the proposals in the Bill for Inspectors to have powers to require the 
submission of data, powers to inspect fish and premises, direct treatments or arrange 
for third parties to undertake treatments. In order to ensure that the new provisions with 
respect to aquaculture are credible and enforceable, it is important that inspectors have 
an appropriate array of powers such as those set out in the draft Bill. It will be 
important that adequate offence provisions must be drafted accordingly to make it an 
offence punishable in court to fail to comply with the terms of a notice served by the 
regulator under this legislation. 

Gyrodactylus salaris (Gs) 
SEPA is a member of the Gyrodactylus salaris Working Group and has contributed to 
the production of the Gs Contingency Plan. SEPA recognises the threat posed by Gs 
to Scottish salmon populations and the need for a clear and coherent strategy for 
dealing with the parasite should it arrive. SEPA supports the regulations proposed in 
the Bill for dealing with Gs insofar as the Agency’s duties under the Water Environment 
Water Services Act 2003 and the Water Environment (Controlled Activities) (Scotland) 
Regulations 2005 allow. The arrival of Gs in Scotland would have significant 
implications for all users of the water environment, biodiversity and businesses 
dependant upon water abstraction, angling and other forms of aquatic recreation and 
proposals to contain or treat the parasite may in the short or medium term pose a threat 
to the interests of those sectors. The inclusion of an enabling power in the Bill giving 
the Scottish Ministers the power to establish a scheme and make payments to those 
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parties who suffer losses as a consequence of the Scottish Ministers exercising their 
powers in relation to all aspects of Gs is therefore welcomed. 

As regards the wider provisions of the Bill dealing with angling and other issues, SEPA 
refers to the comments made at the earlier consultation stage as attached in the Annex 
below and offers no further comment at this point. In the interest of transparency SEPA 
is content that this response in its entirety be made freely available to the public. 

Annex

AQUACULTURE AND FISHERIES BILL CONSULTATION (ORG13-A1785) 

1.  I am writing in response to the above consultation which is of considerable interest 
to SEPA given the Agency’s function as one of the primary regulators of the
Scottish aquaculture industry. SEPA has contributed significantly to the 
development of the Strategic Framework for Scottish Aquaculture (SFSA) and 
recognises the important contribution that these Bill proposals will have in realising 
the vision in the SFSA. In a general sense therefore the proposals outlined in the 
consultation are welcomed by SEPA. 

2.  SEPA has a particular interest in the sections of the consultation dealing with 
aquaculture issues and Gyrodactylus salaris as these directly impinge upon the 
Agency’s regulatory role. However the other sections dealing with broader fish
health issues and wild fisheries are also of some interest particularly given SEPA’s
broadening interest in the health and viability of wild fish populations as a means of 
defining the quality and status of waterbodies under the Water Framework 
Directive. 

3.  The issues of escapes of farmed fish and the impacts of sea lice have caused 
concerns amongst all groups with an interest in fish farming or wild fisheries but 
have so far remained outside the regulatory framework in Scotland. The proposals 
in the consultation address this anomaly, will lead to the better protection of 
salmonid stocks and are welcomed by SEPA. 

4.  The control of sea lice is an area which is of particular interest to SEPA given that 
the means of controlling infections includes the use and discharge of medicines into 
the marine environment. Significant strides have been made in controlling sea lice 
on farmed stock and therefore the risk of cross-infection to wild fish through the 
Tripartite Working Group initiative. SEPA recognises that the importance of the 
recently published Code of Good Practice for Scottish Finfish Aquaculture (CoP) in 
further addressing this issue. SEPA however considers the threat posed by sea lice 
to be of significant enough importance that a regulatory backstop such as that 
suggested in the consultation is essential in order to ensure as broad a compliance 
with the identified objectives as possible. 

5.  SEPA also recognises that there may be circumstances in which the regulator 

206



attempting to deal with a sea lice infection at a fish farm may issue a notice to treat 
the farm stock which the operator may be unable to comply with because of 
conflicting conditions in a licence issued under the Water Environment (Controlled 
Activities) (Scotland) Regulations 2005 (CAR) limiting the quantity or rate of release 
of medicines into the environment. SEPA acknowledges there is a need to 
reconcile these conflicting requirements and accepts that, at the limited number of 
sites likely to be involved, and in the interests of protecting wild salmonid fish 
stocks, strict adherence to the CAR license conditions may need to be set aside on 
a temporary basis, following appropriate consultation with SEPA. The inclusion of 
provisions either as a consequential amendment to CAR or through the application 
of appropriate clarifying license conditions appears to offer appropriate safeguards. 
SEPA therefore accepts the need for such provisions to be made as essential in 
dealing with the difficult problem of sea lice infections, and will develop 
contingencies to ensure these situations are not repetitious in nature. 

6.  SEPA is currently considering the implications of the new European Fish Health 
Directive and it is clear that this new piece of legislation may have implications for a 
number of the provisions set out in the consultation document. 

7.  In responding to the consultation I have endeavoured to answer the questions as 
they are presented in the document and where relevant offering comments on the 
issues. There are however a number of questions which lie outwith SEPA’s scope
of interest and where no comment is offered. In the interest of transparency SEPA 
is content that this response in its entirety be made freely available to the public. 

Part I Aquaculture 

Question 1 
Do you agree that FRS/ SEERAD would make the most suitable Regulator? 
8.  Yes – SEPA believes it is essential that sea lice be dealt with as a fish health issue 

and therefore SEPA supports the proposal that the Fish Health Inspectorate (FHI), 
part of Fisheries Research Service (FRS) is the most appropriate regulator in 
association with SEERAD. The FHI is already closely involved with the aquaculture 
industry; it is an identified authority on fish disease and fish pathogens, and 
undertakes regulatory functions on SEERAD’s behalf. In addition, FRS has a
network of inspectors in place and has the required administrative systems to 
undertake the new duties outlined in the consultation document. Inevitably 
additional resources are likely to be required to fulfil the proposed new duties 
however given the existing FHI structures and expertise the need for additional 
resources will be considerably less than the costs of establishing a new agency. 

9.  Some stakeholders have suggested that SEPA may be a suitable candidate to 
assume this role. SEPA however does not support this view as it is not sensible to 
split responsibility for regulation of fish diseases between SEPA and FRS. This 
would simply lead to confusion and duplication of expertise and effort in monitoring 
and enforcement visits. In addition, SEPA presently has limited specialist expertise 
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in sea lice biology or epidemiology. 

Question 2 
Should there be an enabling power to permit the option of charging in the future? 
10.  Yes - the levying of additional charges upon regulated industries is always a 

contentious issue and given the commitment by the Scottish Executive to reduce 
the regulatory burden upon the aquaculture industry it may be difficult to justify an 
extra charging burden initially. Adequate resources are however a key factor in 
effective regulation and it is reasonable to expect that those regulated should 
contribute to the cost of operating a regulatory regime. Therefore, powers to permit 
charging should be included in the Bill. A charging regime which levied charges on 
fish farm operators failing to meet objectives on providing data, or effectively 
treating sealice infections may provide added incentives to encourage compliance. 

Question 3 
Should the Bill make provision for parasites in general, or restrict itself only to sea lice? 
11. The Bill should make provision for parasites in general - SEPA considers the issue 

of sea lice and the possible interaction of lice arising from farms with wild stocks to 
be the major environmental concern relating to the aquaculture industry which has 
remained outside the regulatory framework in Scotland. If practical however it 
would be prudent to make the provisions of the Bill applicable to parasites in 
general rather than restrict the scope of the Bill to sea lice alone. The culture of 
new species of fish may give rise to novel, as yet unknown, parasite infections and 
therefore the Bill should include wider provisions to address this need if necessary. 

Question 4 
Should the Regulator have both advisory and enforcement functions? 
12.  Yes – modern regulation requires a range of approaches including both the 

provision of advice and the use of enforcement, as far as this is possible without 
conflict arising from these two roles. 

Question 5 
What powers should the Regulator have as regards the inspection of data and 
investigation of potential parasite problems on farms? 
13. SEPA supports the need for regulatory powers to inspect and obtain data on sea 

lice levels at a farm. SEPA also supports the regular publication of sea lice data 
perhaps in a regional or anonymised format for the whole of the Scottish fish 
farming industry as is done in some competitor countries such as Norway and 
Ireland.

Question 6 
Should the Regulator have the power to direct treatment? 
14. Yes – SEPA strongly supports the principle that the regulator should have the 

power to direct treatments for sea lice. Such powers are essential if the provisions 
of the Bill with respect to sea lice are to be effective. As discussed above, SEPA is 
aware that there are potential conflicts with other legislation however these are not 
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considered to be insurmountable and without such powers the aim of introducing 
greater control of sea lice infections at fish farms in Scotland is likely to be fruitless. 
Consultation between the regulator and SEPA is likely to be a key part of this 
process and should minimise the likelihood of conflict between the new regulatory 
regime and existing legislative requirements. 

Question 7 
Should the Regulator have the power to arrange treatment through a third party 
contractor where a direction to treat has not been complied with? 
15.  Yes – although in certain cases the recovery of the costs of such treatment are 

unlikely to be guaranteed. Provisions to permit this in terms of regulation 5, and 
regulation 9(6) of CAR requires further consideration in such circumstances. 

Question 8 
Should the Regulator have the powers to direct treatment for notifiable diseases? 
16.  Yes – if the principle of directing treatment of sea lice infections which may pose a 

risk to wild stocks is to be adopted then the same approach should apply to other 
diseases which may put non-farmed fish at risk through the release of infective 
agents from the cages of a fish farm. 

Question 9 
Should escapes proposals apply to all the farm types outlined above? 
17.  Yes - the proposals should apply to all finfish sites other than re-stocking 

hatcheries. The major risks here may be “genetic” pollution and spatial competition.
The potential damage to brown trout populations from a release of rainbow trout in 
freshwater catchments may be comparable to an escape of farmed salmon into a 
sea loch and it is recommended that both freshwater and marine farms should be 
included within the provisions of the Bill. Restocking hatcheries will in almost all 
cases hold fish native to the stream on which they are based posing no increased 
risk to indigenous populations. 

Question 10 
Should shellfish farms and restocking hatcheries be exempted? 
18.  Yes – for the reasons outlined above. Farmed shellfish are generally derived from 

indigenous stocks so escapes pose no environmental threat in these 
circumstances. 

Question 11 
Do you agree that the Regulator should have powers to inspect and direct with respect 
to preventing escapes? 
19. Yes – a robust regulatory system requires to be supported by the regulator having 

rights to inspect and powers to direct operators to take remedial or preventative 
action for example through the issue of formal Notices. The regulatory authority 
may also benefit from the power to duly authorise specific third parties where 
perhaps specialist engineers may need to enter the premises or installation and 
carry out work on the regulator’s behalf.
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Question 12 
Do you agree that the Regulator should have a role in improving containment to prevent 
fish escapes? 
20.  Yes – as discussed in relation to Question 4, effective regulation involves both 

advisory and enforcement roles and where the regulator is for example aware of 
changes in procedures or new or more effective techniques which may lead to 
improvements in containment then these should be brought to the operators 
attention through the provision of advice or ultimately via the issue of a Notice 
hould this be required. 

Question 13 
Should the Executive introduce a strict liability offence for escapes from fish farms? 
21.  Yes – creating a new offence provides the regulatory backstop required to 

encourage the adoption of best practice with respect to this issue. Although the 
burden of proof is lighter for a strict liability offence, there is still a requirement to 
prove that the accused party is responsible for the action or neglect that caused the 
offence. This poses a challenge for the regulator in the collection of evidence 
required to prove the source of any escape of fish unless the new powers are 
supported by additional requirements such as the marking or tagging of fish in a 
way that allows the origin of escaped fish to be reliably traced. 

Question 14 
What elements should be addressed in containment plans? 
22.  The list provided in the consultation document appear to be comprehensive, the 

inclusion of a requirement for safe working platforms is welcomed as a health and 
safety benefit to SEPA staff and other regulators required to conduct inspections of 
cage fish farms sites. 

Question 15 
Do you have any views on the above [escapes notification] proposals? 
23.  The proposed requirement to notify Scottish Ministers of escapes closely resembles 

the existing notification requirements. SEPA is supportive of this approach, in 
particular, the additional requirement to include details of medicines administered to 
the escaped fish. This latter step will allow health authorities to warn the public 
where escaped fish have been recently treated with certain medicines and may 
pose a risk to the health of consumers thus reducing the likelihood of such fish 
entering the human food chain. 

Question 16 
Do you agree that the Regulator should have powers to investigate escapes and 
suspected escapes from fish farms whatever the source of the information? 
24.  Yes - a robust regulatory system requires that the regulator has powers of entry and 

inspection including the right to inspect aquacultural premises / installations in 
response to third party information. This is essential to address the non-compliance 
with reporting requirements. 
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Question 17 
What data, in addition to the production survey data, do you believe are appropriate to 
submit? 
25.  SEPA strongly recommends that fish farmers should submit annual data returns 

summarising their sea lice count data and associated treatment activities. This will 
assist the regulator in planning monitoring strategies and focusing regulatory 
intervention on companies failing to comply with sea lice monitoring requirements or 
in carrying out effective treatments when infection thresholds are reached. It is 
fundamentally important that the regulator is provided with sufficient data to do the 
job effectively. 

Question 18 
Do you agree that financial assistance be given to fish farm operators to relocate where 
there is a clear environmental benefit in doing so? 
26.  Yes – if there is sufficient justification to re-locate fish farm sites, for example in 

terms of a need to protect important wild salmonid stocks, then financial support 
may be appropriate to assist the operator make preparations to obtain the 
necessary authorisations to allow the relocation to occur. The work of the 
relocation working group may in time give rise to criteria by which the desirability to 
move a given site can be objectively assessed. Where a given site poses a 
significant enough risk to the environment in its broadest terms then assistance 
should be provided. 

Question 19 
Do you agree that the Scottish Ministers should have powers to close fish farms where 
there is a clear public interest to do so and where owners are not in a position to 
relocate?
27.  Yes - this question is related to Question 18 given that there may be circumstances 

where a farmer is unable or unwilling to relocate a site even with financial 
assistance. In such extreme cases it may be appropriate to consider “closing” a fish
farm if there are significant reasons for doing so. SEPA is of the opinion however 
that this approach should be seen as an option of last resort with consideration 
given to including a reasonable lead-in period thereby allowing the company 
concerned to make contingency plans. 

Question 20 
Under what circumstances might it be useful for the Scottish Ministers to have 
discretionary powers to pay compensation to fish farm operators? 
28.  Parallels are often drawn between outbreaks of certain diseases in terrestrial farm 

animals leading to compulsory slaughter (for example swine fever and foot and 
mouth disease) where compensation is paid to the farmers involved and fish 
farming where no compensation is paid in relation to compulsory slaughter following 
for example an outbreak of Infectious Salmon Anaemia (ISA). There are diseases 
or infections such as ISA and perhaps Gyrodactylus salaris which might require 
compulsory slaughter of stock and it may be possible to justify compensation in 
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such cases. With regard to site closures, SEPA does not believe that payment of 
compensation would be justified as a matter of course, even where a site is 
compulsorily closed, provided there is an adequate lead-in period, perhaps 
extending to 6-8 years, to permit the business to plan for the closure. 

Question 21 
Do you agree with the need to regulate live fish movements out of, and between, marine 
farm management areas? 
29.  SEPA has no comment to make on this aspect. 

Question 22 
Do you agree there is no general need to restrict live fish movements between 
freshwater fish farms? 
30.  SEPA has no comment to make on this aspect. 

Question 23 
Is the proposed power to bring in a national standstill provision in case of a novel 
disease appropriate? 
31.  SEPA has no comment to make on this aspect. 

Question 24 
Should the Regulator be empowered to licence the transfer of fish by wellboats in 
Scotland? 
32.  SEPA has no comment to make on this aspect. 

Part II Freshwater Fisheries 

Question 25 
Should the Bill include enabling powers to eradicate Gyrodactylus salaris where the 
circumstances are appropriate? 
33.  Yes - SEPA has been involved in the work of the GS working group and recognises 

that in certain circumstances it may be appropriate to attempt eradication of the 
parasite most probably though the destruction of host fish. This would mirror the 
approach taken in Norway however, the situation in Scotland with respect to how 
rivers are utilised by a range of users and the legislative background pertaining to 
waterbodies is very different to that in Norway. Scottish rivers are often used for a 
range of recreational purposes, for domestic, agricultural and commercial water 
abstractions, and are home to sensitive species, perhaps most notably the 
freshwater pearl mussel. These issues pose considerable challenges to any 
proposal to eradicate GS. The number of watercourses where such an approach 
may be appropriate might in fact be very limited. In situations where these 
difficulties can be overcome, eradication is perhaps the best means of dealing with 
an outbreak of GS. 

Question 26 
Should the Scottish Ministers have the power to apply chemical treatments to 
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watercourses for the purpose of eradicating GS? 
34.  Yes – SEPA’s role in enforcing water pollution legislation would make it very difficult

for the Agency to authorise the widespread use of toxins to kill fish in rivers in 
Scotland in view of the likely damage to non-target species and therefore, an 
overriding power is required. It is appropriate that such powers reside with Scottish 
Ministers.

Question 27 
Should the Scottish Ministers have the power to apply chemical treatments to 
freshwater farms for the purpose of eradicating GS? 
35.  Yes – freshwater fish farms within an infected catchment could provide a significant 

reservoir of hosts for the parasite and it is therefore essential that such sites can, if 
required, be treated to remove hosts or parasites that may lead to infection of wild 
fish stocks. As with question 7 above, further thought will be required to address 
the requirements of CAR. 

Question 28 
Should the Scottish Ministers have the power to authorise the removal of dead and 
moribund fish from watercourses for the purpose of eradicating GS? 
36.  Yes – a failure to remove dead and moribund fish may lead to such fish being 

ingested by scavenging birds and mammals posing a risk of further spread of 
infection. It is important however that the disposal of these dead fish is considered 
in drafting new legislation, in particular how the new powers might interface with the 
Animal By-Products Scotland Regulations 2003 and relevant waste management 
legislation.

Question 29 
Should the Scottish Ministers have the power to remove dead and moribund fish from 
freshwater farms for the purpose of eradicating GS? 
37.  Yes – for the same reasons given in SEPA’s response to Q. 28 above.

Question 30 
Do you agree with the proposal for the Scottish Ministers to impose standstill notices? 
38.  Yes – on discovery of an outbreak of GS it is essential that movements of fish be 

halted until the extent of the outbreak is known and the fate of any fish removed 
from the infected catchment is determined. Such fish may require to be destroyed 
or returned to the source farm for subsequent destruction to minimise the risk of 
spread of GS. Again, it is important that the disposal of these dead fish is 
considered in drafting new legislation, in particular how the new powers might 
interface with the Animal By-Products Scotland Regulations 2003 and relevant 
waste management legislation. 

Question 31 
Do you agree with the powers to erect barriers and close fish passes? 
39.  Yes – the erection of barrier is an activity which may require to be licensed under 

CAR however where such barriers are intended to stop the passage of migratory 
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fish SEPA must assess the relative merits of the case. Conflicting interests 
between salmon and sea trout here may present challenges for example. CAR 
provisions should enable Scottish Ministers to intervene on contentious issues once 
SEPA has come to a conclusion. 

Question 32 
Should Scottish Ministers and their agents have powers of compulsory access? 
40.  Yes – effective treatment of an outbreak of GS might be hindered by a landowner 

who was unwilling to grant access to agents acting on behalf of the Scottish 
Executive. Where the treatment of GS is considered to be in the public interest 
powers of access, inspection and remediation are essential.  

Question 33 
Do you agree with the power to require clearance of fish farms in these circumstances? 
41.  Yes -freshwater fish farms within an infected catchment could provide a significant 

reservoir of hosts for the parasite. It is essential that stock at such sites can, if 
required, be cleared to remove hosts or parasites that may lead to infection of wild 
fish stocks in circumstances where an effective treatment cannot be achieved. 

Question 34 
Should powers for mandatory disinfection of recreational gear be introduced? 
42.  Yes – if it is practical to introduce such powers and if they will be effective then this 

option should be seriously considered. Anglers arriving to fish on Scottish rivers 
may however enter the country from a number of ports and airports both in Scotland 
and England and thus it may be difficult to enforce such legislation at the port of 
entry without similar provisions being introduced in England. Such an approach is 
however a robust means of dealing with the risk of introduction of GS via 
recreational equipment. Disinfection whether introduced as mandatory via powers 
in the Bill or as some form of best practice guidance should feature prominently in 
the scope of measures for preventing the spread of GS. 

Question 35 
Do you agree with the proposal to make Liaison Committees mandatory? 
43.  SEPA has no comment to make on this aspect. 

Question 36 
Do you agree with the proposal to remove the requirement to advertise in the Edinburgh 
Gazette? 
44.  SEPA has no comment to make on this aspect. 

Question 37 
How else should protection orders be publicised, beyond the requirement set out in the 
2003 Act that the applicants give notice in such other newspapers as the Scottish 
Ministers direct? 
45. SEPA has no comment to make on this aspect. 
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Question 38 
Do you agree with the proposal that protection orders need not cover contiguous 
fisheries? 
46.  SEPA has no comment to make on this aspect. 

Question 39 
Do you agree? 
47.  SEPA has no comment to make on this aspect. 

Question 40 
How should buyers find out/be told that protection orders affect their property and be 
alerted to what their responsibilities are? 
48.  SEPA has no comment to make on this aspect. 

Question 41 
Should the Bill make provision to regulate the movement of fish into inland waters? 
49.  Yes – the structure of populations of native wild fish may be seriously impacted by 

the introduction of non-native fish into inland waters. Such introductions have often 
been inadvertent for example through the escape of live bait and the implications 
are in many cases not yet understood however, the growing importance of fish 
stocks as a measure of waterbody quality means that the movement of fish into 
inland waters should be more closely regulated. 

Question 42 
Do you agree with the proposals to permit the use of rod rests? 
50.  SEPA has no comment to make on this aspect. 

Question 43 
Are the limits on the number of rods correct? 
51.  SEPA has no comment to make on this aspect. 

Question 44 
Do you agree with the ban on live vertebrates as bait? 
52.  Yes – the proposals to ban the use of live vertebrates, principally fish accords with 

the need to regulate fish movements into inland waters discussed in Question 41 
and therefore such a ban is justified as a means of protecting natural fish stocks. 

Question 45 
Do you agree with the proposals to prohibit the use of tailers, gaffs, pike gaGS and 
landing nets with knotted nets? 
53.  SEPA has no comment to make on this aspect. 

Question 46 
Do you agree that foul-hooking should be clearly prohibited in law? 
54.  SEPA has no comment to make on this aspect. 
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Question 47 
Do you agree with the proposals to make provision empowering the Scottish Ministers 
to make orders specifying annual or weekly close times for freshwater fish? 
55.  SEPA has no comment to make on this aspect. 

Question 48 
Do you agree with this approach? 
56.  SEPA has no comment to make on this aspect. 

Question 49 
Do you agree that the current law prohibiting the obstruction of salmon during their 
spawning runs should be extended as described? 
57. Yes – the law protecting salmon during their migration should be extended to all 

times of the year to ensure these fish are not impeded during their migrations 
whenever they occur. However, it must be recognised that there may be a need on 
an exceptional basis for installation of temporary structures or extensive river 
maintenance activities which may unavoidably obstruct the passage of migrating 
fish for a limited period. Such activities are rare and in any case require a license 
under CAR and SEPA can impose license conditions to minimise their impact and 
limit the duration of the obstruction. 

Question 50 
Should the Executive widen the existing passage of salmon rules to cover all freshwater 
fish at all times of year? 
58.  Yes – rivers can be used as a conduit by a range of fish species to complete their 

life cycle and the law protecting salmon during their migration should be extended 
to other species and to all times of the year to ensure these fish are not impeded 
during their migrations. 

Question 51 
Do you agree with the extension of the definition of fish? 
59.  Yes – non-native freshwater crustaceans such as the signal crayfish and Chinese 

mitten crab may pose a significant threat to indigenous species and indeed the 
structure of watercourses and it is important that powers are available to deal with 
such threats. 

SUBMISSION FROM THE CROWN ESTATE 

Role of The Crown Estate in Aquaculture 

The role of The Crown Estate in aquaculture is at present two-fold. Our primary 
responsibility is as owner of the seabed and around half the foreshore in the UK. We 
lease areas of seabed and foreshore for commercial operations, including salmon and 
shellfish farm site development. Our secondary role is that of non-statutory planning 
authority for aquaculture development. This will change when formal planning powers 
are given to local authorities by the Scottish Executive, hopefully later this year. 
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Research and Reinvestment 

The Crown Estate has reinvested over £2.5 million of fish farming revenue into 
research, development and education-related projects since commercial rents were first 
introduced in 1987. The reinvestment strategy has aimed to improve the viability of fish 
farming with a view to securing a long term, economically and environmentally 
sustainable future. The Crown Estate is a main contributor of funds to the Scottish 
Aquaculture Research Forum (SARF). 

Development Measures 

In addition to support through the Aquaculture Research Fund, we are working closely 
with the salmon industry on a range of development measures aimed at restoring 
confidence within the industry itself and amongst both consumers and the financial 
community. A fund of up to £600,000 was made available and projects completed 
include: 

• A marketing initiative in partnership with Scottish Quality Salmon, launched in 
summer 2004 emphasising the health benefits derived from eating farmed 
salmon. 

• 100% funding for an industry award scheme sponsored by The Crown Estate 
and highlighting areas of good practice within the salmon farming industry with 
particular emphasis on environmental performance and business 
entrepreneurship. 

• Significant funding for preparing and publishing the Code of Good Practice for 
Scottish Finfish Aquaculture, launched earlier this year by the Deputy Minister for 
Environment and Rural Affairs. 

Part 1 – Fish Farms and Shellfish Farms 

Building on the work of the Tripartite Working Group to resolve conflicts between the 
salmon aquaculture industry and wild fisheries interests the establishment of Area 
Management Agreements has been an important step forward. This part of the Bill 
consolidates this work and is helpful. In particular:- 

• Although The Crown Estate is not responsible for the control of parasites we are 
fully supportive of initiatives that work towards the maintenance of a healthy 
stock of both farmed and wild fish whilst at the same time promoting a 
sustainable aquaculture industry. One example of this is our involvement in the 
Tripartite Working Group (TWG) project where the TWG Project Manager is 
based on secondment at our office in Bell’s Brae.

• Proposals relating to the availability of site specific information about the 
prevention, control and reduction of parasites are welcome. It would be helpful if 
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the definition of “parasite” were to also include the genus Argulus. This species of 
freshwater louse can present a problem in freshwater fisheries and may impact 
upon salmon and sea trout in fresh water. 

• The powers that will enable the inspection of fish farms are welcome. However, 
this section of the legislation will only be effective if penalties for infringement of 
notices are sufficient to act as a deterrent. It is not clear which organisation is to 
be responsible for carrying out the inspections or what standards they would be 
working to. 

• There is no provision in the Bill for there to be an obligation on the part of fish 
farm managers to notify the inspectorate in the event that an escape of caged 
fish occurs. A current example of the need for this occurred in the Clyde where 
fishery managers have no idea where the recent influx (September ‘06) of 
escaped fish have come from or the number that have escaped. 

Part 2 - Gyrodactylus Salaris (Gs) 

• The effect of the regulations on the containment and in particular the treatment of 
Gs would have a major impact upon businesses, especially on biodiversity and 
other water users (eg water abstraction for the public supply as in the case of the 
Spey). However, an outbreak of Gs would have such devastating consequences 
for angling and economic activity generally that measures as draconian and with 
wide ranging knock-on implications as proposed would seem to be unavoidable if 
there is to be any prospect of preventing Gs spreading and of then being 
eradicated. 

Part 3 – Fisheries 

The preparatory work for this legislation was undertaken through The Scottish 
Freshwater Fisheries Forum. The fact that it follows fairly closely the proposals outlined 
in the consultation paper issued in December 2005 means that the proposals in this 
aspect of the bill are generally to be welcomed.  

• Proposals on welfare and conservation measures are generally welcome and 
appropriate although there is concern that legitimising the use of four rods by 
anglers when fishing for species other than salmonids has the potential to create 
problems where anglers may claim to be attempting to catch coarse fish but in 
fact are not. Additionally, it would have been helpful if in this section there were a 
prohibition of the sale or purchase of monofilament gill nets.  

• The proposal to control the unauthorised introduction of fish to inland waters is 
welcome. 

• It seems unlikely that the proposed amendments to Protection Orders for 
freshwater fish will have a marked impact upon access to fishing. There appears 
to be an element of misunderstanding about the present arrangements which 
have been criticised on occasions without justification. 
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SUBMISSION FROM THE HIGHLAND COUNCIL 

General comments:

Highland Council recognises the importance of the aquaculture sector and 
particularly the contribution made by the salmon sector. The Council supports the 
vision for Scottish Aquaculture set out in the “Strategic Framework for Scottish
Aquaculture” and Industry Codes of Good Practice, which the Council considers 
must be signed up to and implemented by all operators. 

Highland Council recognises the importance of healthy freshwater fisheries and 
their contribution to the economy in the Highlands. The Council supports the 
Executive’s vision for freshwater fisheries and contributed to the consultation: 
Protecting and Promoting Scotland’s Freshwater Fish and Fisheries.

Specific comments:

1.0 Aquaculture 

General
The Council recognises the “enabling” role of the draft Bill with respect to
aquaculture and looks forward to further consultation in respect of Orders 
proposed under the future Act. 

Information
Highland Council welcomes the powers the draft Bill proposes for Scottish 
Ministers to gather information from fish and shellfish farmers. In order to 
minimise the regulatory burden, the Council believes that the Bill should identify 
the categories of information which ministers would be empowered to require of 
the industry. 

Part 1 of the draft Bill proposes Scottish Ministers (or their representatives) have 
powers to gather information regarding the containment of fish and shellfish, the 
prevention of escapes and the recovery. Highland Council considers that this 
power be extended to permit the gathering of information regarding the 
prevention, control and reduction of parasites on fish and shellfish farms. 

Parasites
Highland Council welcomes the powers of enforcement the draft Bill proposes for 
Scottish Ministers and the purposes for which inspection can be undertaken. 

Part 1 Subsection 4 of the draft Bill defines “parasite” as either Caligus elongates
or Lepeophtheirus salmonis. Highland Council sees no need to limit the definition 
so that it requires an Order under the future Act to expand the definition. The 
Council considers that the definition should be expanded from the outset to 
embrace all parasites and that this would take account of development phases in 
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fish and shellfish aquaculture. Parasites of shellfish can have an important 
impact on population as evidenced by the recent Bonamia out break in the west 
Highlands. The Council considers that it should be sufficient to define “parasite”
without naming organisms specifically. 

Containment and escape: fish
Highland Council welcomes the powers of inspection the draft Bill proposes for 
Scottish Ministers and the purposes for which inspection can be undertaken. 

Enforcement and enforcement notices
Highland Council welcomes the enforcement powers the draft Bill proposes for 
Scottish Ministers and the range of purposes for which enforcement. Highland 
Council considers that, where Ministers are satisfied satisfactory measures are 
not in place, Ministers should be required to serve notice. 

Codes of practice
The Council welcomes powers to formally approve, monitor and particularly to 
enforce codes of practice. Where the Council has concerns with this section of 
the draft Bill these relate to enforcement and in particular to the phrases: 
“material regard” and “Scottish Ministers may”.

The Highland Council considers that Scottish Ministers should have powers to 
approve relevant codes of practice and “should” be required to take action
against those not complying with an approved code. 

Part 1: Section 8(1) of the draft Bill already requires Ministers to monitor 
compliance with codes of practice they approve. It seems sensible that Ministers 
should also be required to take action in cases where non-compliance can be 
shown. 

“Material regard” remains open to interpretation and may lead to inconsistency in
approach. Circumstances constituting material regard should be identified in 
order that Ministers are aware in what circumstances they should act. The 
Council suggests that failure to comply with an approved code (once established) 
is itself material regard. 

Discretionary compensation
Highland Council supports the extension of compensation for compulsory 
slaughter of farmed fish and shellfish. Where a business is required to slaughter 
stocks for the purpose of managing or eradicating an infectious disease for the 
greater good we believe that it should not be denied financial compensation. The 
Bill proposes discretionary powers to pay such compensation which prompts 
concerns about possible delays in establishing whether specific operators in a 
specific disease outbreak would or would not be eligible for compensation. The 
Council is concerned that “discretionary powers” will in practice mean delays in
responding to situations which demand rapid action. 
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2.0 Freshwater Fisheries 

The Council welcomes the Bill where it deals specifically with freshwater fisheries 
conservation and management. The Council welcomes the fact that its 
contribution during the Bill consultation is reflected in the measures incorporated. 
The Council has long been concerned that the current system of Protection 
Orders (POs) does little more than protect individual rights to fish and contributes 
very little by way of increasing affordable access to fishing. The Council therefore 
welcomes the Bill provisions aimed at amending the PO system to make it more 
flexible to the need of anglers and riparian owners. In particular the Council 
welcomes the measure allowing the removal of a fishery from a PO if increased 
access is not established. 

However the Council remains concerned that POs fail to set conservation 
objectives and are not subject to monitoring for their effectiveness. The Council 
welcomed the consultation proposal that PO liaison committees should be 
mandatory and considered this may provide the means to establishing 
conservation measures and establishing monitoring procedures. The Council is 
now concerned that the proposal for mandatory liaison committees is not 
reflected in the Bill. 

The Council remains concerned that, not withstanding POs and the role they play 
in fisheries management, there is a need to completely overhaul the system of 
freshwater fisheries management in Scotland. The Council contributed to the 
separate APEM consultation on fisheries management and has already 
supported a more local/regional approach. The Council looks forward to forthcoming 
consultation as the Executive takes this issue forward separately. 

SUBMISSION FROM COMHAIRLE NAN EILEAN SIAR 

1  Comhairle nan Eilean Siar welcomes the thrust of the proposals in the Aquaculture 
and Fisheries (Scotland) Bill. The overall aim of the Bill is to build public and 
international confidence in Scottish aquaculture and freshwater fisheries by 
demonstrating that relevant appropriate statutory provisions are in place to ensure 
the long term sustainable development of those fisheries. This is a sensible and 
appropriate aim which is supported by the Comhairle. 

2  At the local level in the Outer Hebrides working arrangements between aquaculture 
and freshwater fisheries interests operate well with “Area Management 
Agreements” at the forefront of these partnerships. These arrangements offer 
examples of good practice and may offer appropriate exemplars for replication 
elsewhere in Scotland. 

3  Despite welcoming the general thrust of the proposals, the Comhairle is highly 
concerned about the extent of regulation required to safeguard and protect the 
biodiversity and sustainability of wild fish stocks compared with the impact on 
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businesses of complying with those regulations. The regulatory burden should not 
be increased to such an extent that it economically disadvantages the operators 
within that market through unnecessary restrictions or additional charges. 

4  Significant resources have been invested in developing and promoting the 
aquaculture industry’s Code of Good Practice. The Code offers a valuable 
alternative to detailed regulation on the activities of the industry and this may offer 
an appropriate starting point in regard to additional regulation. 

5  It is recognised that regulatory power is required in order to address specific issues 
in relation to inspection, parasite control, fish escapes and enforcement orders. The 
Comhairle supports that regulation but believes it should be utilised in an 
appropriate manner, in close cooperation with industries and local authorities. The 
regulatory approach requires to be sensitive to the operational challenges faced by 
businesses in remote rural communities and should be applied in an open manner 
that avoids over-interpretation and bureaucracy. 

Inspection and charging 

6  In principle the Comhairle welcomes a Regulator with clearly defined powers and 
responsibilities. These powers and responsibilities, however, must be matched by 
appropriate resources to carry out that role. 

7  The Comhairle is pleased to note the proposal not to introduce a general enabling 
power for charging or a specific power to allow for the charging of both farmed and 
wild fish movements. Any charges that are levied, however, should be used 
sparingly and selectively, with an assessment of the potential impact on small rural 
businesses. 

Parasite control 

8  The Comhairle is pleased to note that the Executive has recognised the dangers of 
over-regulation through the proposed use of inspection, enabling and discretionary 
powers in the Bill. This is complemented by reference to a risk based approach 
underpinned by the Code of Good Practice in relation to enforcement notices. 

Containment of farmed species 

9  It is noted that the Scottish Executive proposes an advisory and enforcement role 
for inspectors in relation to containment measures on farms. The Comhairle is 
pleased to note that inspections will be made according to a risk based approach 
underpinned by the Code of Good Practice. 

Data collection 
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10  Whilst data gathering for specific industry purposes is to be encouraged the 
Comhairle is concerned about the unspecified nature of the data required. This 
power requires to be used in a sensitive manner which recognises the operational 
challenges faced by small businesses and avoids unnecessary bureaucracy. 

Fish farm relocation 

11  The Comhairle fully supports the power to offer financial assistance to fish farm 
operators who wish to relocate where there is a demonstrable environmental benefit 
from doing so. The Comhairle notes that Scottish Ministers already have the powers 
to offer such assistance and consequently the proposal may be viewed as 
unnecessary as part of the Aquaculture and Fisheries (Scotland) Bill. 

12  It is essential if the industry is to be incentivised that sufficient resources are made 
available by the Scottish Executive to make the relocation power effective. The 
rules and eligibility governing any support scheme should also be transparent and 
easily applied. 

13  It should be recognised that the closure of “poorly sited farms” will be contentious 
and should be used as a measure of last resort and undertaken in consultation with 
local authorities. The methodology to identify “poorly sited farms” should be clear 
and transparent.  

Compensation for fish slaughter 

14  The Comhairle supports the proposal which enables payment of compensation in 
respect of losses suffered by fish farmers owing to outbreaks of disease and where 
fish destruction has been ordered. 

Fish movements 

15  The Comhairle agrees with the need to regulate live fish movements out of, and 
between, marine farm management areas especially in relation to disease risk 
status. 

Gyrodactylus salaries 

16  The main conservation concern is the potential introduction of Gyrodactylus salaris 
into the ecosystem and the measures and powers required to eradicate it. In 
general the Comhairle supports the measures set out in the Bill. 

17  There is concern, however, that the Executive does not intend to implement a 
scheme for the mandatory disinfection of recreational equipment at ports of entry in 
Scotland in order to prevent the introduction of GS. The highest standards of 
biosecurity should be encouraged through mandatory disinfection and this effort 
would be most effective focused at well-defined ports of entry. 
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Conclusion 

18  In general terms the proposed Bill seeks to introduce new powers which strengthen 
existing voluntary arrangements including the Code of Practice for Scottish Finfish 
Aquaculture and Area Management Agreements. This includes the establishment of 
a Regulator with clearly defined powers and responsibilities. 

19  The Bill recognises the regulatory burden facing the industry and seeks to provide 
powers that act to underpin the industry’s code and which do not add unnecessarily 
to that regulatory burden. 

20  The proposals within the Bill would appear to offer reasonable and sensible steps to 
deal with key environmental factors such as the spread of disease and parasite 
control. 

SUBMISSION FROM ARGYLL AND BUTE COUNCIL 

1. INTRODUCTION 

Argyll and Bute Council welcomes the opportunity to contribute to the Enterprise and 
Rural Development Committee’s inquiry into the Aquaculture and Fisheries (Scotland) 
Bill. Whilst the Council will not be directly involved in the main categories of the Bill, 
namely improvements to the rules on parasite control, containment and treatment of 
farmed fish, access, fish health and welfare considerations and conservation measures, 
the Council recognises the importance of the aquaculture industry to the economy of 
Argyll and Bute. To this end the Council submitted a formal response to the Scottish 
Executive’s consultation on the Bill which was launched in December 2005. The Council 
welcomes the principles of the Bill which seeks to introduce powers which will help 
support the aquaculture industry and help build public and international confidence in 
fish and shellfish farming by underpinning the voluntary approach set out in the Scottish 
finfish aquaculture’s and the Scottish shellfish aquaculture’s codes of good practice.

Argyll and Bute Council is the second largest local authority area in Scotland 
incorporating a coastline in excess of 4,500 km, numerous peninsulas separated by 
deep sea lochs and a total of 25 inhabited islands. In addition a significant proportion of 
our population lives adjacent to or in close proximity to the coast and many derive their 
livelihood from marine and coastal activities. The quality of our coastline is also 
important to the image of our area and Scotland as a whole as perceived by those at 
home and abroad. The Council recognises that the quality and diversity of the coastal 
and inshore waters is one of our prime assets which requires protection and wise 
management. 

The Council is committed to working with its partners in order to create employment in 
our remote island and rural areas to ensure the sustainability of these communities. The 
aquaculture industry is one of the few that can provide all year round well paid 
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employment in many of our more remote and fragile areas, and the Council is 
committed to working with the industry at a local level to ensure its sustainability through 
appropriate management. To this end the Council recognises the importance of Forums 
such as the Highlands and Islands Aquaculture Forum on which the Council is 
represented. 

The Argyll and Bute Structure Plan 2002 outlines the Council’s objectives for coastal 
planning and emphasises the necessity of working with all the relevant sectors to fully 
harness the productive capacity of the marine and coastal areas whilst safeguarding its 
unique environmental qualities through sustainable development. In addition policy PL 
AQUA 1 of the modified Finalised Draft Local Plan recognises the potential of the 
Councils evolving Integrated Coastal Zone Management (ICZM) process to further 
inform and direct the assessment of aquaculture development within our area. 

Aquaculture is seen as the most significant new industry to emerge in the highlands and 
islands in the last quarter of the 20th Century. Aquaculture makes a significant 
contribution to the economy of the area and in particular to those more remote and 
fragile areas. It is often the case within these areas that, although the actual numbers 
employed are low, the significance of them to the sustainability of these fragile 
communities is very high. 

There is no doubt that Aquaculture, as an industry, continues to offer opportunities to 
continue to generate employment and income in many of Argyll and Bute’s more remote 
and peripheral areas. However, the Council also recognises that to do this the industry 
has to be properly regulated in order to build consumer confidence, overcome conflict 
with other coastal and marine interest groups and to secure sustained growth and 
compete within the global market. It is imperative to ensure that the industry works 
closely with other stake holders and the development of local area management 
agreements is one way of achieving this. 

2. THE BILL 

The Bill, which is divided into five parts, sets out the key proposals to build investor 
confidence and to protect the sustainable and biodiversity of wild fish stocks. The 
Council welcomes these principles. 

The policy ideas contained within the Bill were originally developed in consultation with 
stakeholders through the Highlands and Islands Aquaculture Forum (HIAF), of which 
the Council is a member, and the Freshwater Fisheries Forum and in a series of 
ongoing bilateral meetings. It is imperative to ensure that there is buy- in from the 
industry to the provisions set out within the Bill in order to secure its success. 

The Bill follows on from “A Strategic Framework for Scottish Aquaculture” (SFSA) 
published in 2003 and associated action plans containing priorities for action on 
economic, environmental and social issues. Included within the Framework was an 
objective to “enact legislation governing the aquaculture industry in Scotland”. It is the 
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case that new legislation was deemed necessary in order to effect some of the changes 
identified in the SFSA and also in order to address any anomalies that come to light in 
existing law. 

With respect to the regulation of the Bill the Council, like the Executive, would prefer 
that a voluntary approach should deliver the required outcomes. However, it is 
recognised that some of the proposals, notably in the areas of parasite control, 
containment and fish movement, will require the oversight of a regulator. The regulator 
would also have the responsibility of enforcing any relevant legislation. It is proposed 
that the Fish Health Inspectorate within the Fisheries Research Services (FRS) would 
provide a suitable basis of experience for a Regulator. The proposed Regulator would 
act on behalf of the Scottish Ministers in conjunction with Scottish Executive 
environment and Rural Affairs Department (SEERAD) officials and would liaise closely 
with other regulatory experts such as the Scottish Environment Protection Agency 
(SEPA). It would also be important to ensure that there was liaison between the Fish 
Health Inspectorate and the local planning authorities with regard to new fish farm 
proposals particularly once the transfer of planning powers take place in 2007. 

The Bill primarily looks at introducing regulation in respect of the following: 
• Parasite control for both farmed and fresh water fish including gyrodactylus 

salaries (GS), an external parasite affecting salmonids in fresh water 
• Containment of fish to prevent escapes 
• Requirement on the industry to submit data in respect of production and 

economic issues. This is currently done on a voluntary basis and collected by 
FRS.

• Discretionary powers to pay compensation for compulsory fish slaughter 
• Control of fish movement in relation to farmed fish and wild fish 
• Amendments to rules on access in respect of protection orders as they apply to 

freshwater fisheries to enhance the system of control. 
• Introduction of miscellaneous amendments to existing legislation which are 

primarily of a technical nature and cover areas such as the definition of fishing by 
rod and line. 

In the main the primary issues covered by the Bill relate to fish health and as such will 
not directly impact on the statutory duties of the Council particularly given that the 
regulator will be the Fish Health Inspectorate within the FRS. The Bill originally was to 
provide enabling powers such as the introduction of financial assistance in respect of 
relocation of fish farms where there is an environmental benefit. However following the 
consultation process it was decided that these powers were unnecessary as they 
already existed under Section 31 of the 1981 Fisheries Act. In addition it was decided to 
not introduce powers to close fish farms as the “clear public interest” could not be
defined. It was on these two matters that the Council originally confined their comments 
on the Bill to as they were more relevant to them as a local planning authority. 
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3. CONCLUSION 
 
The overall aim of the Bill is to build investor confidence and to protect the sustainability 
and biodiversity of wild fish stocks as well as the industry itself and the Council 
welcomes this. Aquaculture as an industry offers opportunities to continue to generate 
employment and income in many of Argyll and Bute’s more remote and peripheral areas 
and the Council wishes to support the industry where they can.However, it is also the 
case that the industry has to be properly regulated in order to build consumer 
confidence, overcome conflict with other on-shore interest groups and to secure 
sustained growth and compete within the global market. The aquaculture industry itself 
has been working with key partners to achieve this and the Bill will help to 
further reinforce this work. 

The health of our freshwater fisheries is important to the bio-diversity and economic 
development of our area, particularly as regards tourism. It is hoped that the Bill will 
help to secure the long-term sustainability of these fisheries. 
As previously stated there is no doubt as to the quality and diversity of Argyll and Bute’s 
coast and inshore waters making our coastal area one of our prime assets. It is 
therefore vital that this resource is used sustainably. Working closely with our key 
marine and coastal stakeholders, of which the aquaculture industry is one, is seen as 
one of the best way of achieving this. Although our coastal area contributes to our 
wealth and diversity it is also an essential component of the fragile and peripheral 
characteristics of our area. The coastal area of Argyll and Bute provides a unique 
resource from which our present and future economic and social well-being can be 
derived. It is imperative that we understand more clearly how distinctive and valuable 
this resources is. By examining the nature and extent of human interaction with our 
coastal area, and by considering the current and potential levels of economic output 
associated with this, it may be possible to identify better approaches in which the people 
of the region can participate in longer-term benefit. In examining the development of the 
coastal area it has to be recognised that it is a living and working environment which is 
home to a large proportion of Argyll and Bute’s population and that it must  
accommodate development for the future. It is also an important environment which 
requires protection and one within which there are limits. 

Argyll and Bute Council, through the Argyll Marine Natura project, which has been 
running for over three years, has been involved in securing the sustainability of our local 
marine and coastal resource through the drawing up of long term management 
strategies for the Firth of Lorn and Loch Creran. This has been done through 
engagement with local fishermen, shell fishermen, fish farmers, boat operators, divers, 
statutory undertakers such as SNH, SEPA and SEERAD and other local stakeholders. 
In addition the Council is currently working on the development of Integrated Coastal 
Zone Management (ICZM) plans for Loch Fyne and Loch Etive. This project which has 
been running for two years is based on local stakeholder involvement to secure the long 
term sustainability of these marine and coastal areas. If resources can be secured it is 
the Council’s intention to roll these plans out to other loch systems within our area. The 
ICZM plans will help the Council to fulfil its role in enabling the aquaculture industry to 
plan positively for the future. The aquaculture industry is actively engaging in the ICZM 
process for both Loch Fyne and Loch Etive. With the transfer of planning powers in 
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respect of aquaculture from the Crown Estate to the Local Planning Authorities these 
coastal plans will provide a development framework to better regulate and promote 
aquaculture development to ensure that it reflects local community views, avoids conflict 
with other water users and respects sustainability principles. 

SUBMISSION FROM THE ASSOCIATION OF SCOTTISH SHELLFISH GROWERS 

1. The marine aquaculture sections of the A&F Bill are clearly focused on aspects 
relating to finfish farming (in particular salmon farming and sea lice issues). The 
major concerns of the shellfish cultivation sector are to ensure that obligations, 
constraints and responsibilities designed for the salmon industry do not, 
inadvertently, ensnare our operations. 

2. It is to be hoped that these additional controls will not add to any incremental 
difficulties to those that the shellfish sector may well experience from the extension 
of planning controls for aquaculture to the inshore waters for Local Authorities 
(already the industry encounters difficulties in securing planning permission for 
depuration facilities, and the solution of moving such operations ‘offshore’ to a raft 
location, will doubtless become more difficult once LAs have planning permission 
control over that option). 

3. In terms of the Bill, the references to ‘the industry Code of Good Practice’ again
indicates a drafting view that there is only one such Code, whereas in fact the 
shellfish Code of Good Practice was launched by the ASSG several months before 
that of the salmon industry. The ASSG has no problem with the Bill adding weight to 
our objective of spreading ‘good practice’ across shellfish operators.

4. We are however, concerned that the open-ended requirement to supply “information 
as may be specified by Order relating to the economic, social and environmental 
aspects of fish and shellfish farming” may prove onerous to the typical ‘micro’ and 
‘small’ enterprises of the shellfish sector. In particular, if it became a requirement to 
collect and report values of an extensive array of environmental parameters, this 
could prove economically damaging to the already thin profit margins experienced 
by the overwhelming majority of shellfish farms. 

5. It is clear that the “movements” of stock referred to in the Bill are finfish – however, 
there are several compelling arguments that regulation of shellfish translocation 
should be a priority for the sector. Such licensing - perhaps triggered by reports or 
observations of specific parasites or pest species - would reduce the potential for 
moving such parasites and pests around Scottish waters. Movements would be 
licensed/monitored between 5 or 6 regions of Scottish waters, ensuring that in the 
event of a parasite/pest problem resulting from an inadvertent import to a single site, 
the problem was not ‘exported’ around the entire coast. 

6. And if, as a result of the introduction of a parasite related disease or the prospect of 
economic damage due to the introduction of a pest species, there was a requirement 
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for destruction of stock, shellfish farmers should be entitled to the same scale and 
form of compensation as finfish farmers. 

SUBMISSION FROM THE SCOTTISH SALMON PRODUCERS’ ORGANISATION

The Scottish Salmon Producers’ Organisation (SSPO) is pleased to have the 
opportunity to give evidence to the Committee on this important piece of legislation. The 
SSPO response to this Aquaculture and Fisheries (Scotland) Bill is based on the 
industry’s commitment to good practice, environmental responsibility, sound commercial 
judgement and a vision of how Scottish salmon farming can and should compete 
successfully in a global market. 

The salmon farming industry has made an impressive commitment to participation in the 
voluntary, independently audited Code of Good Practice for Scottish Finfish  
Aquaculture. This Code has been developed in full consultation with the industry’s key 
stakeholders. While recognising the underlying principles of this Bill, the industry 
believes the voluntary approach through a robust and independently audited Code of 
Good Practice (CoGP) is the most effective, flexible and cost-effective means of 
achieving a sustainable aquaculture industry. 

Code of Good Practice for Scottish Finfish Aquaculture

1. The SSPO welcomes the Executive’s clearly expressed support for the industry, its 
Code of Good Practice (CoGP) and the relationship between the Code and the 
proposed powers outlined in the Bill. 

2. Currently 95% of the salmon industry is signed up to the Code, therefore the 
provisions of this Bill would particularly relate only to the small number of companies 
in the industry who fail to sign up for the Code or are found to be in significant non-
compliance with no indication of remedial action being taken. 

3. We trust that in view of the proposed timescale for the legislation to be introduced 
and implemented that the Code of Good Practice will have the opportunity to prove 
itself. 

4. The industry believes that many of the principles and provisions of the Code of Good 
Practice should be incorporated into future Guidance Notes relating to the Bill. 

5. It is also industry’s view that any legislation should ensure compliance with robust
standards of practice by those companies that are not subject to the Code of Good 
Practice. 

Guidance Notes

1. The SSPO is happy to comment on the proposed Bill as it currently appears, but is 
acutely aware that the Guidance and Procedural Documentation, including the 
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extremely important Guidance Notes for the Authorised Inspectors, have yet to be 
developed. 

2. We believe it is vital that the development of Guidance commences urgently, and 
with full industry participation, to ensure the Bill is efficient, fit for purpose and cost 
effective and that the Code of Good Practice and those salmon farmers already 
compliant with it are given due recognition. 

3. We also believe that the Guidance Notes should have legal recognition alongside 
the Bill. 

Comments on Part 1 – Fish Farms and Shellfish Farms 

Authorised Inspectors

1. The industry notes that neither FRS Fish Health Inspectors nor SEERAD 
Aquaculture Policy Division currently have any staff with formal qualifications to 
cover many of the responsibilities included in the Bill.  

2. We believe other organisations, such as the State Veterinary Service should be 
considered to complement FRS. Levels of expertise within State Veterinary Service, 
for example, especially in surveillance, monitoring, and providing guidance on 
enforcement action, would enhance existing or proposed arrangements, and assist 
with remote area provision. 

Sea Lice Control

1. The industry’s CoGP includes a section on sea lice control, based on the long
established National Treatment Strategy that contains best advice on sea lice 
management. In the event that the Executive decides to approve by Statutory 
Instrument part of a Code of Good Practice, this chapter should be considered and 
used as Guidance for Authorised Inspectors when inspecting farms. 

2. We believe it should not be necessary for the Authorised Inspectors to inspect farms 
routinely to investigate potential parasite problems since the CoGP chapter on sea 
lice management is particularly robust and should be given sufficient time to roll out 
and prove itself. 

3. The industry has also made significant progress in the management of sea lice 
through Farm Management Agreements and Area Management Agreements to 
promote better and more productive working relationships in the interests of long 
term sustainable salmon farming and wild salmon fisheries. 

Provision of Data (in relation to parasites and containment)
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1. Industry would be happy to have further discussions with the Executive to explore 
how the significant quantity of data already available from Area Management  
Agreements might be interpreted and used to positive effect. 

2. The Bill should also require such information from the wild fish sector to assess 
issues in their fullest context. 

3. We note that as soon as the information is provided to the Scottish Ministers, it may 
be disclosed to any member of the public, on request, under the Freedom of 
Information (Scotland) Act 2002 (“the 2002 Act”) (or the related Environmental
Information Regulations) with possible unfair commercial consequences. 

4. The industry would consider that records collated in an approved fashion and 
available for inspection by Authorised Inspectors would be a more appropriate 
method of sharing information. 

5. We are also concerned that if a fish farmer were obliged, by law, to provide such 
information, it would be inherently unfair if the information disclosed were then used 
in evidence against the farmer in subsequent criminal proceedings, in effect 
breaching the farmer’s legal privilege against self-incrimination. 

Containment

The CoGP section on containment remains best advice and should be incorporated into 
the Guidance that Authorised Inspectors use to audit farms. 

Enforcement Notices

1. As the vast majority of fish farms are compliant with the CoGP, the SSPO believe 
that if Enforcement Orders are to be part of the Bill, there should be reasonable 
controls in place governing their use. This would include requiring detailed veterinary 
advice being sought, inspectors being open to discuss different courses of action 
and a practical right of appeal. This should not prevent the implementation of 
protective measures that are genuinely urgent. 

2. In addition, should such ‘directed treatment’ effectively constitute a follow up
treatment, this would be subject to a SEPA consent, and therefore may be refused, 
meaning the Authorised Inspectors would be in breach of the Environmental 
legislation if they insisted on such treatment and leaving the farmer vulnerable to 
other consequences, such as reduced biomass consents in the future. 

Comment on Part 4 – Miscellaneous Provisions 

Movement of Fish
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1. We believe that the Bill should require that decisions on, and approval for, the 
movement of fish be based on acceptable outcomes from risk assessments rather 
than requiring written consent of Ministers. Risk assessment-based approaches are 
strongly advocated in the industry’s Code of Good Practice, in new European Fish 
Health legislation and by the OIE. 

2. The restriction on the movement of fish would greatly encumber the industry’s ability 
to operate efficiently and cost-effectively. 

3. The industry is happy to provide notification of fish movements including broodstock, 
in line with recommendations in the CoGP, including risk assessment. 

Mandatory Information Collection – economic, social and environmental aspects of fish
Farming

1. The industry is supportive of the principles of developing high-level indicators to 
monitor the performance of the industry and to allow the Scottish Executive to 
formulate future aquaculture policy. 

2. The industry is happy to explore ways in which certain data might be shared,  
although we consider that the Executive is already well informed, from information 
obtained through the Annual Production Survey as well as through extensive data 
voluntarily produced by producers and trade bodies. If further information is indeed 
required for the purposes of developing future policy, we are concerned that such 
benefit as may exist may be outweighed by the administrative and financial burden 
that is likely to be imposed on fish farmers in generating, compiling and processing 
this data. 

3. The industry would be reluctant to adopt data collection commitments that required 
extra administration and cost, compromised Stock Exchange rules or required 
changes to companies’ current financial reporting structures. Any agreed data
collection protocols must be suitable for companies of all sizes. 

4. Industry would stress that the issues of commercial confidentiality and administrative 
and financial cost of collating such data, and that referred to in earlier sections of this 
submission, are very important and would require further exploration with the 
Scottish Executive. 

Background Briefing on A Code of Good Practice for Scottish Finfish Aquaculture

1. Scottish Salmon Producers’ Organisation welcomes the development of the Code of 
Good Practice for Scottish Finfish Aquaculture (CoGP) and the very positive salmon 
industry commitment to participating in it. 

2. The CoGP is a major achievement for Scottish finfish farming, and clearly 
demonstrates the progress made in Scottish aquaculture over the last 10 years. It 
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also represents the most comprehensive and open exercise of its kind ever 
undertaken by any food producing industry in the UK.  

3. The CoGP has been developed by the Scottish Finfish Aquaculture Working Group. 
All interested stakeholder groups have been consulted including: the Scottish 
Executive Environment and Rural Affairs Department; Scottish Environment 
Protection Agency; Scottish Natural Heritage; Veterinary Medicines Directorate; 
Fisheries Research Services; WWF Scotland; Scottish Environment Link; RSPB 
Scotland; the Association for Salmon Fisheries Boards; Rivers and Fisheries Trusts 
of Scotland; Scottish Anglers National Association; Sea Trout Group; local 
authorities and the public. 

4. The CoGP comprehensively sets out the standards that farmers must demonstrate. 
Compliance with the Code will be independently audited by UKAS-approved 
Inspection Services. A certification body accredited to UKAS has been appointed to 
ensure parity and consistency between inspections and audits, and also to facilitate 
the collation of audit reports. 

5. A core principle of the Code is that it is an evolving document, designed to embrace 
new developments and new science so that it becomes established as a credible, 
robust and modern reflection of good aquaculture practice. A Code of Good Practice 
Management Group will be a forum for discussion about new developments, 
international examples of aquaculture management, scientific findings and emerging 
issues. The Group will seek to manage the Code in a way that is most relevant to 
the Scottish industry and its stakeholders. 

6. Details of the Code of Good Practice 

There are more than 300 main specific compliance points in the CoGP, plus 
additional sub-points in many cases. These cover all aspects of finfish good 
practice: 

 Consumer reassurance - traceability, use of approved treatments. 
 Fish Health - good husbandry, area management, harvesting operations. 
 Protecting the environment - including sea lice management and containment 

standards. 
 Welfare and husbandry - breeding and stocking density. 
 Feed and feeding - feed formulation and sustainability of fish feed. 
 The CoGP also contains detailed annexes giving further technical guidance on 

good practice, including the National Sea Lice Treatment Strategy, Integrated 
Sea Lice Management, Containment, and a Veterinary Health Plan. 

7. Scottish Quality Salmon Product Certification Schemes for Tartan Quality Mark 
salmon, Label Rouge Scottish Salmon and PGI*Scottish Farmed Salmon continue to 
be available to the industry in addition to the CoGP. 
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*PGI is Protected Geographic Indicator awarded by the European Commission for 
products with specific geographic differentiation. 

SUBMISSION FROM THE FEDERATION OF SCOTTISH AQUACULTURE 
PRODUCERS/ THE BRITISH MARINE FINFISH ASSOCIATION 

INTRODUCTION 

1. The British Marine Finfish Association (BMFA) represents the interests of members 
developing the cultivation of ‘new’ marine species, e.g. halibut and cod.

OPENING GENERAL STATEMENT 

2. The BMFA understands that the aquaculture section of the Bill contains some 
positive initiatives with respect to compensation and movement controls into 
freshwater. The BMFA also understands the background to the backstopping 
‘regulatory’ aspects of the proposals in the Bill, and has been involved in discussions
with officials who have sought to reassure on these provisions. There is no doubt 
that, from an aquaculture perspective, the main purpose of the Bill is to ensure that 
salmon sea lice and fish containment are covered by more than just the industry’s
comprehensive Code of Good Practice. 

3. However, the BMFA’s directors believe that in some instances the Bill goes too far
beyond these understandable requirements (sea lice and escapes), and strays into 
other areas that present an additional and unreasonable regulatory burden on the 
‘new’ marine species aquaculture sector. This is in direct contravention of the
undertakings that lie behind Partnership for Government Agreement 328. 

OVERALL COMMENT ABOUT THE BILL 

4. There appears to be a large element of ‘enabling’ power within the Bill, covering a
variety of areas. The need for this approach is understood, but the Executive is 
effectively asking us to trust it that all the detailed secondary legislation and 
regulation will be fit-for-purpose. We would wish to see an undertaking that  
stakeholders will be fully involved as these are developed. 

DETAILED CONSIDERATION OF SECTIONS OF THE BILL 

1 Information about fish farms and shellfish farms 

This section relates to technical and biological information. As long as its gathering does 
not impose significant additional work for our members, we have no major objection. 

4 Meaning of parasite in Part 1 
No marine finfish species can host the parasite Lepeophtheirus salmonis. It appears 
that farmed cod are also not affected by Caligus elongatus, although more experience 
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might be valuable in this regard. However, farmed halibut can briefly and seasonally 
be host to some Caligus. The parasite is naturally occurring on various species of wild 
fish, and these are the source of the infestation. Fortunately the skin of halibut is in no 
way damaged by these brief infestations, and after a short period of time the Caligus 
disappears. 

The provisions in the Bill, taken to their extreme, might cause a situation where the 
Regulator visits a halibut farm during one of these periods, and ‘instructs’ the farm
operator to undertake a treatment to kill the Caligus. The operator would not normally 
be so inclined (nor would their veterinary adviser) because the Caligus is causing no 
problem, and is known to be a natural and temporary situation. The chemicals used to 
treat sea lice (of whichever species) are highly toxic, and the industry uses them very 
cautiously, with SEPA’s detailed oversight. The Dangerous Substances Directive is
very clear about its desire to see the use of such substances decline, rather than 
increase. Any unnecessary use might be grounds for infraction proceedings. 
Specific recommendation: Remove Caligus elongatus from the face of the Bill – it is 
not the main issue, and is an unwelcome distraction. 

7 Code of practice 
(1) The Scottish Ministers may by order approve, whether in whole or in part, any code 
Of
practice issued (whether by them or by another person) for any of the purposes of—
30 

The proposition of Scottish Ministers formally ‘approving’ part of any Code of Practice
is, in our view, a bold step. BMFA does not recollect this suggestion in the Bill 
Consultation, nor do we recall the discussion about the consequences of this in the 
Regulatory Impact Assessment. That it would have financial and manpower-resource 
implications is very clear. We are aware that there is a lengthy Cabinet Office paper 
that discusses circumstances under which government should become involved in 
voluntary industry codes of practice. It can and does happen, but the overall tone of 
the paper is rather cautious. Whilst not rejecting this suggestion out of hand, we 
wonder why it is necessary in this case? The suggested matters for ‘approval’ are all
the main aspects of the industry that are already covered by the other provisions in the 
Bill. Why have both? 

12 Interpretation: Part 1 
“fish farm” means any place used for the purposes of fish farming; 

We are very concerned to ensure that all restocking hatcheries are included in the 
definition of ‘fish farm’. They conduct exactly the same activities as food-production 
fish farms and hatcheries, and they are categorically part of water catchments – which 
drain into the sea. Any problems that we perceive might occur (in environmental or 
fish health terms) from ‘fish farms’ could occur from restocking hatcheries. Perhaps
this is covered by the definition of ‘fish farming’ above, but we are concerned that it is
not. 
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14 Preliminary designation of area by order 
After section 2ZA of the 1937 Act (as inserted by section 13 above), insert—
“2ZB Preliminary designation of area: Gyrodactylus salaris
(1) If at any time the Scottish Ministers have reasonable grounds for suspecting 35  
that any of the inland waters of the United Kingdom or the marine waters 
adjacent to the United Kingdom are infected waters by reason of the presence 
of the parasite Gyrodactylus salaris,……

BMFA fully understands the desire to have powers to control, and specifically 
eradicate, GS (should it ever appear in our waters). The worrying aspect of this part of 
the Bill is the inclusion of ‘marine waters adjacent to…’. These are the areas where
our members are conducting their businesses, in fully saline marine conditions. BMFA 
had believed that GS could not live on a host in the marine environment, although now 
we recognise the potential for an infected brackish water fish to pass quickly through 
coastal waters from one estuary to an adjacent one. 

If this provision is scientifically justified, BMFA can have no objection. However, the 
issue of compensation (see later) becomes paramount. 

17 Clearance of certain fish farms 
After section 5B of the 1937 Act (as inserted by section 15 above), insert—
“5C Clearance of certain fish farms

BMFA would again stress the importance of full compensation for any clearance of 
fish farms because of GS. 

19 Gyrodactylus salaris: Scottish Ministers’ power to make payments
After section 5E of the 1937 Act (as inserted by section 18 above), insert—
“5F Gyrodactylus salaris: Scottish Ministers’ power to make payments 5 
(1) The Scottish Ministers may, in accordance with a scheme made by them by 
order, make payments in respect of such matters, as may be specified by them 
by order, in connection with the exercise of their powers under section 2ZA, 
2ZB, 5A, 5B, 5C or 5E. 

BMFA welcomes this provision, since it recognises that more business damage 
might be caused by movement restrictions than by the clearing of actual 
infected farms. 

27 Unauthorised introduction of fish into certain marine waters 
After section 2B of the 1937 Act (designated areas: authority to remove fish), insert—
“2C Unauthorised introduction of fish into certain marine waters 

This is a major issue for fully marine species aquaculture, where fish do need to be 
regularly moved from marine hatcheries in one part of the country to marine 
ongrowing farms in other parts. Keeping these parts of the industry geographically 
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separate is best practice in terms of biosecurity and disease control, and this provision 
in the Bill potentially penalises marine farmers. (Salmon farmers can move their 
smolts to ongrowing farms without this burden). There is already ample provision in 
law for the prevention of such movements if any notifiable disease incident occurs. 
We suggest: 
• Either a rewording of the Bill to make it clear that marine hatcheries are not
‘designated marine areas’
• Or a guarantee that a blanket ‘consent to move’ will be given to all operators. 

We also have the prospect of moving marine species from sheltered nursery cage
sites to more exposed ongrowing cage sites at some point in the life cycle. This is 
also ‘routine business’, and a procedure dictated by the biology and welfare needs of 
the species (not out of some sort of economic imperative to keep sites full to capacity). 
We need a very light touch in this area as well – possibly an annual blanket permit to 
undertake movements. 

In either case we have absolutely no objection to the Executive having access to our 
movement records. What we cannot have is applications for individual permissions to 
move fish, with all the delay and red tape involved – for no obvious benefit to anyone. 

28 Unauthorised introduction of fish into inland waters 
(1) Section 24 of the 2003 Act is repealed. 
(2) After section 33 of that Act (salmon fishing: regulations as to baits and lures), 
insert—
“Unauthorised introduction of fish into inland waters
33A Unauthorised introduction of fish into inland waters 10 

BMFA is actually very supportive of this provision in the Bill, subject to a sensible 
approach to managing the provision. 

4) Where—
(a) the fish concerned are salmon or the spawn concerned are salmon spawn, 
and 20 
(b) the inland waters concerned are in a salmon fishery district for which 
there is a district salmon fishery board, 
the district salmon fishery board are the appropriate authority. 
In any other case the Scottish Ministers are the appropriate authority. 

The appropriate authority is Scottish Ministers, i.e. SEERAD, i.e. FFA2. There needs 
to be an enforcement arm, and since we believe fish health is the main driver for this 
provision, the FRS Fish Health Inspectorate should be the responsible body. 

29 Payments in respect of fish destroyed 

This is a welcome inclusion in the Bill, and BMFA is broadly supportive. However the 
word compensation is not used, and this is a concern. 'Payments' imply one-off 
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schemes that come under State-Aids rules, and there could be considerable delay in 
putting these in place (ISA took almost 2 years). The recent outbreak of VHS in 
Yorkshire has illustrated once again just how important it is to give businesses prompt 
reassurance. If this is the route chosen, we suggest that the Executive puts a generic 
‘emergency state aids for aquaculture’ model into place, and have it pre-approved by 
the Commission. Then, if a crisis occurs, emergency aid can be given almost 
immediately (when it is most needed, for our smaller companies). 

The main omission here is payment as compensation for businesses damaged or 
destroyed because of movement restrictions whilst attempting to eradicate disease. 
This provision is contemplated for GS outbreaks (reference section 19), but must 
apply to all diseases. In the Yorkshire VHS situation, the fish destroyed on the 
affected farm were worth some £100,000, but 33 other farms were financially 
damaged by the movement restrictions. Anecdotally, just one of these farms has lost 
£200,000 + because of this. 

31 Information about fish farming and shellfish farming: economic, social and 
environmental aspects 

BMFA remains very uncomfortable about some aspects of this intrusion into business 
details, from government departments that are not mainstream ‘financial regulators’
(i.e. Revenue & Customs). We understand the need to have information upon which to 
develop ‘evidence-based’ policies within government, but would urge Scottish
Ministers to find some other way to achieve this, short of yet more mandatory form-filling 
for our small businesses. 

SUBMISSION FROM ANGUS MACMILLAN 

Introduction
Thank you for the opportunity to address the committee as an indigenous Scottish 
salmon farmer and processor operating in the organic sector. 

I do not intend to repeat what has already been submitted by SSPO in terms of a Code 
of Good Practice and will therefore concentrate on elements in the Bill that have an 
impact on the indigenous industry and the organic sector. I should however say that I 
fully support the submission by the SSPO in this regard and particularly the request that 
the guidance notes which are still to be developed are agreed with the industry before 
inclusion in the Bill. 

The fear of Scottish Salmon Producers is that they will not be able to compete in the 
global market of salmon production and this is also true for the organic sector. This 
sector has risen from zero to three thousand tonnes in five years and is therefore small 
in terms of Scottish production. However, it is a growing market and has potential to 
grow to ten thousand tonnes in five years. Overall Scottish production this year is 
approximately 120 thousand tonnes. 
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Inspection and Charging

In addition to the elements within the Bill there is also a Regulatory Impact Assessment 
required. It is of vital importance that the Scottish salmon farming industry is not 
burdened with additional costs that impact on their efficiency and cost competitiveness 
in comparison with other global producers. This is equally true for the organic sector. 
There is nothing within this Bill that would result in costs being reduced and in fact some 
elements of the Bill would indicate that charging would take place. This would increase 
the burden of cost and in addition the Regulatory Impact Assessment has not 
demonstrated any of the additional costs. 

This is a matter of concern especially when we compare, as precedents, what is 
happening with other regulators e.g. SEPA who, in the fullness of time will move to a full 
cost recovery regime without the industry having any control over this process. 

The industry is also concerned that the inspection regime will not have the necessary 
expertise to undertake the duties outlined in the Bill. 

Availability of Sites

Organic salmon sites require to have particular characteristics in order to achieve 
accreditation from the certifying bodies in the UK; mainly the Soil Association. These 
characteristics would include separation distances from other sites, good water 
exchange and good water quality, and smaller sites with low stocking densities. The 
siting of these cages must be sympathetic to the surrounding environment with low 
visual impact and an ability to balance suspended solids and nutrient deposits. The 
integrated aquaculture approach allows this to be achieved. 

If the organic sector is to develop to anything approaching its full potential in the coming 
years, it is essential that these sites are made available to the industry. The Bill should 
recognise this and establish mechanisms to ensure that it can be achieved. 

New Powers

I am pleased that the strict liability offence in respect of escapes has been removed 
from the proposals, as well as some of the other suggestions that have been removed 
from the initial draft Bill. However, I would urge the Committee to look further at the 
movement of live fish particularly with regard to importation from outwith the UK of 
smolts and eggs unless provided for in another form. 

Summary

 The vision for the Strategic Framework for Scottish Aquaculture was to create the 
basis for a cost-efficient and competitive industry that could co-exist with other 
stakeholders including sea users and the wild fish sector. All aspects of the Bill 
should be measured against these criteria. 
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 The Bill as it currently stands does not reduce either the costs to the industry or the 
burden of regulation. 

 The Consultation Paper and draft Regulatory Impact Assessment do not identify the 
costs of implementation of this Bill. 

 It is vitally important that regulation is kept to a minimum and continued support is 
given to the industry in order to establish a system which will then lead to market 
stabilisation.

 For the organic sector to flourish and expand in order to meet the market potential, it 
is imperative that appropriate sites are made available to the industry. Rationally, 
this should not be left to the market or to the goodwill of multinational producers 
since the process that delivered such sites into the hands of these interests in the 
first place was neither open nor fair and in many cases removed a vital natural 
resource from the ownership and control of local communities. That is an error that 
must now be redressed and that process should be underpinned by legislation. 
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Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 4 October 2006 

[THE CONVENER opened the meeting at 09:43]

Aquaculture and Fisheries 
(Scotland) Bill: Stage 1 

The Convener (Sarah Boyack): I am sorry 
about the delayed start. I welcome members, the 
press and members of the public to our meeting 
and remind everyone to keep their mobile phones 
and BlackBerrys on silent mode. We have 
received no apologies. 

Item 1 is the second of our evidence-taking 
sessions on the Aquaculture and Fisheries 
(Scotland) Bill at stage 1. This morning, we will 
examine primarily how the aquaculture industry 
will be affected by the bill. I welcome our first 
panel, which is composed of veterinary surgeons. 
We have with us Andrew Grant, who is an 
independent veterinary consultant with the Fish 
Veterinary Society, and Professor Sheila Crispin, 
who is the president of the Royal College of 
Veterinary Surgeons. I thank you both for coming 
and for giving us written submissions in advance, 
which have been extremely useful to us. 

Eleanor Scott (Highlands and Islands) 
(Green): The Fish Veterinary Society’s submission 
begins by stating: 

“efforts should be directed at those areas which presently 
hamper best practice, namely lack of availability of a range 
of effective medicines”.

Will you clarify what limits the availability of 
medicines? 

Andrew Grant (Fish Veterinary Society): That 
is a big question. There are two issues. In global 
terms, the Scottish market for medicines for 
farmed fish is small and the regulatory barriers 
that control entry to that market are high. In a 
nutshell, those are the two main issues. 

09:45 

Eleanor Scott: Who puts in place those 
regulatory barriers? 

Andrew Grant: The first regulatory barrier is the 
authorisation procedure, which is administered by 
the Veterinary Medicines Directorate. On the back 
of that, there is the completely separate issue of 
discharge consents. Many of the medicines are 

put directly into the water after use or as part of 
their application. The Scottish Environment 
Protection Agency administers the Water 
Environment (Controlled Activities) (Scotland) 
Regulations 2005, which can prove quite a high 
barrier. 

Eleanor Scott: You seem to suggest that there 
are medicines that you would use, had they 
overcome those barriers. Are those medicines in 
use in other countries? 

Andrew Grant: Yes. There are two medicines 
that are in use at the moment, which are fully 
authorised as medicines for farmed fish. They 
have been assessed by SEPA and discharge 
consents are granted, although they may be 
limited, which, in turn, may limit the amount of 
medicine that a fish farmer could use. That could 
cause problems. 

Eleanor Scott: But those medicines could be 
used. 

Andrew Grant: Yes, but the number of 
medicines that are available is an issue. The fact 
that parasites become resistant to available 
medicines represents a major danger. The ideal 
strategy for parasite control is to have a range of 
medicines that are not chemically related so that 
should resistance arise—it always does because 
when we start to use a medicine against a 
parasite, we select for resistance—we can 
manage the problem by rotating their use. At the 
moment, there are only two medicines that are 
used significantly in Scotland, which is not 
enough. 

Eleanor Scott: Do you envisage the use of 
medicines being co-ordinated so that everyone 
uses the same medicine at the same time? 

Andrew Grant: Ideally, there would be a 
national strategy or plan for the use of medicines 
and the continuing assessment of resistance, but 
the pharmaceutical companies that market those 
products have commercial considerations. In 
terrestrial agriculture and plant protection, there 
are precedents for having a strategy on the use of 
available medicines that mitigates the 
development of resistance. 

The Convener: A number of members all want 
to come in on the same issue. 

Mr Alasdair Morrison (Western Isles) (Lab): 
You mentioned regulatory barriers and commercial 
considerations. Which of those is the biggest 
impediment? 

Andrew Grant: They are both equally important. 
Pharmaceutical companies want to make money, 
of course, and when they are deciding whether to 
invest in a new product, they must consider how 
long it will take to get a return and what that return 
will be. The treatment of farmed fish is a relatively 
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small area of veterinary medicine and it is an even 
smaller area of medicine overall. When a big 
pharmaceutical company thinks about whether to 
develop a medicine for farmed fish, there will be 
internal competition for resources. After weighing 
up the possible returns and the barriers to getting 
a product on to the market quickly, it may decline 
to enter the market. That is a major barrier. 

In the United Kingdom, the regulatory barriers 
controlling the authorisation of medicines are high. 
Pharmaceutical companies must meet high 
standards to get marketing authorisation for a 
product. That is followed by a separate process in 
which SEPA must determine what level of use 
would be safe for the environment. A series of 
obstacles has to be overcome. 

Mr Morrison: If the industry said today, with one 
voice, that it wanted to have a range of medicines, 
how long would it take to bring that about? 

Andrew Grant: Five years is an optimistic 
estimate. A considerable amount of money would 
be required. 

Mr Morrison: How much money? 

Andrew Grant: It could take up to $10 million to 
develop a novel active for farmed fish. Many 
actives are in use in other fish-farming countries. 

Mr Morrison: So it would not be necessary to 
develop new medicines; it would be a case of 
making existing medicines compatible with UK 
regulation. For example, I hear that medicines are 
available in Chile that are not available here. 
Would it be a case of taking one of those 
medicines and transposing it to the British 
context? 

Andrew Grant: It would be necessary to start 
again in the UK, because the data would have to 
be generated in this country to satisfy the 
regulators. 

The Convener: We will continue with this line of 
questioning before we move on to new issues.  

Nora Radcliffe (Gordon) (LD): Your submission 
states: 

“Only three novel actives have reached the market since 
1998”.

Do you mean only three other than the two that 
are in use now? 

Andrew Grant: Two of the three are in use now.  

Nora Radcliffe: So there is really only one other 
prospective candidate. 

Andrew Grant: No. One other medicine was 
authorised, but it was not used very much, 
because SEPA limited its use fairly dramatically, 
so it was not attractive in marketing terms. It is still 
authorised and I think that one company will 

probably take it on and try to market it again, but it 
will have to satisfy SEPA’s requirement to protect 
the environment.  

Nora Radcliffe: I think that there are also two 
active controls for human head lice and that there 
is a protocol to rotate them. 

Andrew Grant: Yes, it is very much the same. 
However, SEPA does not place a limit on the use 
of products for head lice. If we set up an ideal 
strategy, we would have to consider whether we 
would come up against a discharge consent 
limitation. 

Nora Radcliffe: Could you tell us a wee bit 
more about the two medicines? Are we liable to 
get less environmental damage from one than 
from the other? 

Andrew Grant: I do not think that it is fair to 
compare the two. They are completely different 
products. One is administered as a topical 
treatment and the other is put in the fish feed. 
They are chemically unrelated, which is a good 
thing, and they behave completely differently in 
the environment, so it would not be fair to say that 
one was better than the other.  

Nora Radcliffe: That is a useful clarification.  

Maureen Macmillan (Highlands and Islands) 
(Lab): Are there medicines that are used in 
Norway but which we do not use? Alasdair 
Morrison mentioned Chile, but is there an example 
nearer home? 

Andrew Grant: There are two treatments that 
are used in Norway but which are not available 
here. There is the theoretical possibility of 
importing them under special authorisation, should 
that be absolutely necessary.  

Maureen Macmillan: For it to be absolutely 
necessary, would the available medicines have to 
have failed? 

Andrew Grant: Yes. They would have to be 
unavailable for one of a series of quite well-
defined reasons.  

Maureen Macmillan: Why are the medicines 
that are used in Norway not being used here? Are 
the regulations UK regulations or are they 
European Union regulations? 

Andrew Grant: They are interpretations of an 
EU directive.  

Maureen Macmillan: Do you have any quarrel 
with the interpretation?  

Andrew Grant: The Veterinary Medicines 
Regulations 2005 are the UK regulations that 
determine the process of authorising medicines for 
animals. They have certain standards of data for 
quality, efficacy and safety, which might or might 
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not be considered overprecautionary, but the fact 
is that there are fewer medicines available here for 
fish farmers than there are in Norway. That 
creates competition difficulties for farmers.  

Maureen Macmillan: You suggested that the 
Norwegian medicines could be imported under 
licence. Would that be a quicker procedure than 
what you spoke about earlier? 

Andrew Grant: That would only be done on a 
one-off basis. There would not be a means of 
making those medicines available to the market on 
a regular basis. It would have to be done case by 
case. The vet would have to make a case to the 
VMD and to the relevant minister.  

Maureen Macmillan: If those medicines were to 
be generally used in this country, would they have 
to go through the same procedure? Would the 
Norwegian data not satisfy the VMD? 

Andrew Grant: Some of the data might satisfy 
the VMD and some of them might satisfy SEPA, 
but those bodies would have to review the data 
and decide whether any gaps had to be filled. 

Maureen Macmillan: Do you think that that is 
being overprecautionary? 

Andrew Grant: When SEPA was initially faced 
with the need to authorise the use of such 
medicines under the Control of Pollution Act 1974, 
its approach had to be precautionary. To be fair, 
as data have become available, SEPA has relaxed 
its stance on one of the medicines. If data can be 
provided and if SEPA is satisfied that the 
treatment still protects the environment, it will be 
prepared to be less precautionary. 

Maureen Macmillan: Are any trials going on at 
the moment? Should we not already be trying to 
get data? 

Andrew Grant: Only if the company that is 
marketing the medicine wants to do it. It is a 
commercial decision for a pharmaceutical 
company. If the company wants to do it, it will do 
it, and if it does not want to, nobody else can do it.  

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): My first question is on medicines, but I 
would like to ask about a couple of other points 
after that.  

The Convener: We will hear your first question 
and come back to the others later.  

Mr Brocklebank: Mr Grant, you appear to be 
sounding a warning about medicines in general. 
Your submission states: 

“the ability to control lice remains in the balance since the 
development of resistance will jeopardise effective control.”

I am sure that you are not saying that we should 
just give up because the lice will build up a 
resistance to any medicine.  

Andrew Grant: I am not saying anything new 
about parasite management in humans or 
animals. Resistance is an ever-present threat and 
when we start to use a medicine widely, resistance 
will inevitably develop. However, strategies are 
available that can be used to mitigate the effects 
of resistance. I have been saying the same thing 
for as long as I can remember and everyone 
knows it. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): You talked about the medicine being used 
in Norway and about European legislation being 
interpreted differently in different parts of Europe. 
Has it been interpreted differently in Ireland, for 
example? 

Andrew Grant: Yes, there are different 
interpretations. 

Elaine Smith: Of the same European 
legislation? 

Andrew Grant: Yes. 

Elaine Smith: So what is the situation in 
Ireland? Are the Irish using the medicine that is 
used in Norway? 

Andrew Grant: The Irish have decided to make 
one medicine that is available in Norway available 
under regulation 16 of the Animal Remedies 
Regulations 2005.  

Elaine Smith: So the Irish have decided that 
they can do that under European legislation. 

Andrew Grant: Yes, but on a limited basis. 

Elaine Smith: But we have decided that we 
cannot. 

Andrew Grant: SEPA has not been asked 
about that particular medicine, so I do not know 
what its reaction would be. It is up to the company 
that sponsors the product to take it to SEPA. 

Elaine Smith: Has there been any interpretation 
in Scotland of the European legislation? 

Andrew Grant: In terms of? 

Elaine Smith: The use in Ireland of the 
medicine that is used in Norway. 

Andrew Grant: Not officially, but SEPA would 
be able to tell you that better than I can. 

The Convener: Professor Crispin, do you have 
any comments on these issues? 

Professor Sheila Crispin (Royal College of 
Veterinary Surgeons): No. Andrew Grant has 
made the position perfectly clear. 

Mr Brocklebank: Mr Grant, you appear to be 
fairly critical of the proposed regulator, the 
Fisheries Research Services, and you ask what 
expertise it will bring to the table that does not 
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already exist. How are its staff qualified to deliver 
advice on fish health and welfare? Will you expand 
on that and give us your views on the proposed 
regulations? 

Andrew Grant: I think that I said in my 
submission that lice control has improved out of all 
recognition in the past 15 years, but there is still a 
big threat. That has been done without regulation 
but through good science, persistence and the 
availability of medicines. Regulation is not used for 
other parasite controls. It was tried with sheep 
scab, for example, but it failed for all sorts of 
reasons. I do not think that regulation is the way to 
do this. We need to bring as much science as 
possible to the understanding of lice, and there 
has to be some means of expediting the 
authorisation of effective medicine. Perhaps there 
should be a review of the precautionary principle 
that is adopted by SEPA to make the use of the 
medicines easier. 

There is plenty of expertise out there dealing 
with fish health daily, as happens with any other 
livestock, and I am not sure what value will be 
added to lice control by the bill. 

Mr Brocklebank: You also claim that the 
powers proposed in the bill duplicate the existing 
health service provision and would give no clear 
benefits to the conservation lobby. 

Andrew Grant: Obviously, everyone wants lice 
to be controlled, but it is a complicated issue 
because all animals carry burdens of parasites, 
often without ill effect. We could accept a burden 
of sea lice on farmed Atlantic salmon and it would 
not matter because fish health and welfare and 
productivity would not be compromised. However, 
that level of lice on the fish would not be 
acceptable to the conservation lobby, so there is a 
tension there. If we treat the fish so much that we 
get down to very low levels of lice, we would be 
encouraging the development of resistance. There 
is a tension and it is not easy to resolve. 

Mr Brocklebank: My final question is on 
compulsory slaughter. You do not appear to 
believe that the compensation proposals are 
workable or equitable. 

Andrew Grant: Not in comparison with 
compensation for other livestock. I do not see why 
the position should be different for farmed fish. If 
there is going to be a policy of compensating 
farmers for compulsory slaughter, there should be 
a level playing field for fish farmers and terrestrial 
farmers. 

Mr Brocklebank: In what way is the playing 
field not level? I thought that fish farmers were 
going to be compensated for compulsory 
slaughter. 

Andrew Grant: As I understand it from the bill, 
compensation will be discretionary. 

10:00 

Rob Gibson (Highlands and Islands) (SNP): I
want to move on to the issue of directing treatment 
and so on. The Executive told the committee that, 
in directing treatment, inspectors would not be 
able to override a company vet. Is that sufficient to 
satisfy the concerns that the witnesses have 
expressed? 

Andrew Grant: Sorry, can you explain what you 
mean? 

Rob Gibson: We are talking about the way in 
which inspectors would deal with the treatment for 
sea lice, for example. The Executive’s position is 
that inspectors could not override a company vet. 
Does that satisfy your concerns about such 
matters? 

Andrew Grant: That would have to be the way 
to proceed because the inspectors could not 
direct. A vet, in exercising his duty of care, cannot 
delegate the responsibility for prescribing to 
somebody else. The question is what additional 
value inspectors will bring to the decision-making 
process—I do not know. When dealing with sea 
lice or any other health issues for fish, the decision 
making is complicated. It does not depend on just 
one visit and looking at one set of circumstances. 
When anyone is deeply involved in caring for 
farmed fish, they are deeply involved in the 
management and operational detail of the 
company. We cannot go to a farm on just one 
occasion and look at some data. 

Professor Crispin: Our specific concern is 
about how the existing regulations relate to section 
6 of the bill, on the serving of enforcement notices. 
Section 6(4) states that you can serve an 
enforcement notice but that it 

“may require … the execution of such works”

as are outlined in section 6(2) and 

“the taking of such other steps, as the … Ministers consider 
necessary”.

We are concerned about that provision because it 
could mean that you could override what a 
company’s veterinary surgeon was doing, which 
would mean that the Executive might fall foul of 
the Veterinary Medicines Regulations 2005. Those 
regulations state clearly that when a vet prescribes 
treatment, particularly if it involves a so-called 
POM-V—prescription-only medicine-veterinarian—
product, they can do so only if they have the 
animals under their care. That would not be the 
case with the provision in section 6. 

Rob Gibson: The committee is scrutinising what 
the Executive is proposing in the bill, so we are not 
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the “you” whom you talk about. We note the point 
that you just made. How do vets work with the 
existing regulators? 

Professor Crispin: The position works quite 
well because we stick very much to animals under 
our care. Although the regulations have changed, 
the position still holds and it works. What the bill 
proposes would move outside that. 

Rob Gibson: I take that point on board. How will 
the regulatory framework that the bill will create be 
applied to new species for fish farming, such as 
cod and halibut? 

Professor Crispin: It should work in exactly the 
same way. 

Rob Gibson: It should do. The aquaculture 
industry is diversifying, so should the regulatory 
framework apply also to shellfish farms? 

Professor Crispin: If any creature—fish or 
another animal—is under veterinary treatment, the 
regulations work in a specific way. We are talking 
about here not so much about the Royal College 
of Veterinary Surgeons as the Veterinary Medicine 
Regulations 2005, which still specify that the 
veterinary surgeon with animals under their care is 
the one who prescribes, particularly for POM-V 
products—full stop. 

Rob Gibson: Right. 

The Convener: I want to get a sense of how 
that works. There are individual vets on different 
fish farms. Presumably, the issue goes back to 
what Mr Grant said earlier about applying a range 
of medicines in a geographic area and the 
potential interaction between those medicines. Is 
that the issue, Mr Grant? You made the point that 
veterinary concerns should be uppermost. 
However, I presume that there is also an issue 
with the interaction of different types of medicines 
in the marine environment. I assume that both 
those issues must be considered. 

Andrew Grant: I am not sure that I understand. 

The Convener: The issue of the Water 
Environment (Controlled Activities) (Scotland) 
Regulations 2005 came up previously. There 
could be a limit to the amount of medicine that can 
be used in a geographic area and the links 
between different fish farms could be an issue. It 
seems that we need a regulatory system that 
gives vets their head on different fish farms but 
also some way to have a wider strategic impact. I 
presume that that is where SEPA comes in. 

Andrew Grant: I understand. A lot of effort has 
been made to that effect through area 
management agreements and the tripartite 
working group. There is an attempt to have some 
measure of joined-up thinking in terms of regions. 
However, we could devise the perfect strategy that 

satisfied the fish farmer, the conservation lobby 
and the need to mitigate the risk of resistance only 
to find that we could not use the medicines as we 
had planned because the discharge consent did 
not allow that. That is part of the difficulty with the 
legislation that SEPA has to follow. We come up 
against some problem whichever way we look and 
there is always a reason why we cannot do what 
we would do in an ideal world. 

The Convener: Is it reasonable to expect one 
set of those parties or regulators to be all-
powerful? You are talking about the need for a 
degree of common sense to be reached between 
the different parties. 

Andrew Grant: SEPA has to exercise its duties 
to protect the environment. It does not have any 
regard to parasites or fish health; it has to 
administer the Water Environment (Controlled 
Activities) (Scotland) Regulations 2005. We could 
say to SEPA, “A load of fish are going to die. Will 
you please let me use X plus two units?” and 
SEPA would probably have to say no, as that 
would exceed the discharge consent condition. 
The problem has been around for ever; it is not 
new. 

The Convener: Is it possible to solve the 
problem, given that there are competing public 
policy objectives to protect the marine 
environment and to protect the health of fish? 

Andrew Grant: That is a big question. 

The Convener: I will return to it in questioning 
SEPA. It seems that there has to be a trade-off 
between the different public policy objectives in 
order to achieve a sensible discussion between 
the two sides of the argument. 

Andrew Grant: Yes, that is what is needed very 
much. We need some way of joining up those two 
things. They are already joined to an extent in 
terms of marketing authorisations, for example. 
When the VMD considers marine environment 
safety, SEPA is now involved in those discussions. 
That did not use to happen. There is now much 
earlier input from SEPA into the authorisation 
process. However, when it comes to using product 
X on farm Y, there will be a discharge consent in 
place that will have conditions relating to the 
product and, if the consent condition is breached, 
the fish farmer will be liable for that. 

The Convener: You criticise the idea of making 
spot checks. As I read it, the spot checks are a 
back-up to assuming that people are abiding by 
the guidelines and regulations. Are you suggesting 
that there should be a much more onerous set of 
checks? Does there not have to be a degree of 
trust between the operators and the regulators, 
with spot checks being used as a way of ensuring 
that standards are being maintained? 
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Andrew Grant: There is a very good industry 
code of good practice, which is going to be 
audited. Most fish farmers are signed up to the 
code of good practice, and I cannot see what the 
spot checks will add to the monitoring of the very 
few farmers who may not comply on a number of 
occasions. 

The Convener: You do not think that it is wise 
to have some provision for spot checks as a back-
up. If it is reported that somebody is concerned 
about a situation in a certain area, does it not 
make sense to have that properly investigated? 

Andrew Grant: It seems to be quite a major 
exercise to achieve very little. 

Nora Radcliffe: I want to explore the 
relationship between an individual fish farm’s vet
and the regulator. Is every fish farm required to 
have a nominated vet? 

Andrew Grant: The code of good practice 
specifies that every fish farm should have a 
nominated vet who has the animals under their 
care. 

Nora Radcliffe: Let us focus on the issue of the 
vet having the animals under their care. Could the 
regulator not be assumed to have the wider area 
under his or her care? 

Professor Crispin: Not really. It is a difficult 
situation. Having the animals under their care 
means that the vet has examined the animals 
before they treat them. That is quite different from 
the regulator imposing an enforcement order and 
saying, “We will do this.” By the very nature of that 
often rapid step, the regulator may not have had 
the animals under their care. It is critical that the 
vet has had the animals under their care, which 
means that they have taken some part in the 
diagnosis before deciding on the treatment. 

Nora Radcliffe: Would the regulator not have 
done that? 

Professor Crispin: Not under the terms of an 
enforcement notice, especially if a veterinary 
surgeon already had those animals under 
treatment. In theory, the regulator might want to 
countermand what the fish farm’s vet had said. 
That is when the situation could become awkward. 

Nora Radcliffe: Do you envisage that 
happening? 

Professor Crispin: No. The situation has not 
arisen before, as that does not happen at present. 
What the bill proposes would be a new step. 

Nora Radcliffe: Would the enforcement notice 
not be made at the end of an iterative process, as 
a long-stop last resort? 

Professor Crispin: Not necessarily. The 
regulator might want some emergency or rapid 

treatment to be undertaken because they felt that 
there was a welfare problem or something like 
that. In theory, that should not happen if the 
veterinary surgeon for the fish farm is doing their 
job, but if it did happen, there might be difficulties 
and conflicts of interest between the fish farm’s vet 
and the regulator. 

Nora Radcliffe: Would it be helpful if the 
regulator was a veterinary surgeon? 

Professor Crispin: It would, but there would still 
be the problem of the phrase “under his care”, as 
there would be a supersession of that care. The 
stumbling block is the Veterinary Medicines 
Regulations 2005, which use that phrase to 
specify the situation. 

Nora Radcliffe: That is a defined term that 
carries weight. 

Professor Crispin: Yes. 

Andrew Grant: The phrase “under his care” is 
quite onerous and has implications of legal liability, 
professional indemnity and duty of care. It is not 
like a vet saying, “I am looking after these animals 
and I am going to treat them.” We are talking 
about animals that may be worth millions of 
pounds, and it is not a responsibility that anyone 
takes lightly or without due consideration. 

Maureen Macmillan: Are there any parallels 
with the situation that we had a few years back 
with infectious salmon anaemia, when a regulator 
could order slaughter without the company vet 
being in agreement with that? Was that not a 
similar situation? 

Andrew Grant: No. It was part of the law that a 
slaughter policy was going to be implemented. It 
was nothing to do with the company vet; it was a 
similar situation to the outbreak of foot-and-mouth 
disease. 

Maureen Macmillan: I know that fish having 
sea lice on them is not such a drastic situation, but 
you do not consider that a parallel situation. 

Andrew Grant: No, I do not think that there is 
any comparison. The ISA situation was like the 
outbreak of foot-and-mouth disease in that there 
was a national policy to deal with it. At the 
moment, there is no medical intervention in the UK 
for foot-and-mouth disease—there is a debate on 
whether we should vaccinate. Similarly, there are 
no parallels between sea lice and ISA: the policy 
on ISA made clear what was going to happen. 

Professor Crispin: Foot-and-mouth disease is 
a good parallel to ISA, which also is a notifiable 
list-A disease. The local veterinary surgeon may 
make the initial diagnosis, but what happens next 
is very much down to the state veterinary service. 
It is not comparable to the situation with sea lice. 
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Nora Radcliffe: I have one final question. What 
treatment may be given if a fish farm’s discharge 
consent has been exceeded? Are there options for 
treating the fish in a contained environment—in a 
well boat, a bath, or something like that? 

Andrew Grant: People do treat fish in well 
boats, but they still have to discharge the effluent. 
If they do that within a 3-mile limit, they still need a 
discharge consent. If they do it within 12 miles, 
they need a permit under the Food and 
Environment Protection Act 1985. They would 
have to sail off into the Minch for quite a long way 
to discharge the contents of the well boat, as it 
would still be a discharge of polluting material. 
Well boats are used, but people still need a 
discharge consent. 

Nora Radcliffe: They cannot contain the 
effluent and store it. 

Andrew Grant: That is not practical. 

10:15 

The Convener: Thank you for answering a set 
of detailed questions in follow-up to your written 
submissions: it has been very helpful. I invite you 
to step down from the table, but you are more than 
welcome to stay for the rest of the meeting. I invite 
the second panel of witnesses to come to the 
table. 

I welcome our second panel. We have with us 
Andy Rosie from SEPA, who is the area manager 
for the Highlands and Islands, Argyll and Bute; Ian 
Pritchard, who is the head of the Scottish marine 
estate with the Crown Estate; and Dr Ron Stagg, 
who is deputy chief executive of Fisheries 
Research Services. Thank you all for your 
submissions, which we have been able to read in 
advance, which was helpful. 

Rob Gibson: The Crown Estate’s formal 
planning powers will be given to local authorities 
later this year. I know that planning is a secondary 
role for you, but it is important. Given that the 
Parliament has been in existence for seven years, 
it seems to have taken a long time to achieve that 
transfer. Can you explain that? 

Ian Pritchard (Crown Estate): The timescale 
was not decided by the Crown Estate. We 
welcome the transfer of our regulatory role to local 
authorities and are working with the Executive to 
make it happen as soon as possible. The Scottish 
Executive Development Department planning 
division is responsible for putting the necessary 
measures in place, through the Parliament. 

Rob Gibson: You are suggesting that that is 
what has caused the hold-up. 

Your submission states: 

“The Crown Estate has reinvested over £2.5 million of 
fish farming revenue into research, development and 
education-related projects since commercial rents were first 
introduced in 1987.”

In the light of your experience, do you think that in 
that investment a good balance has been struck 
between salmon farms and shellfish farms? 

Ian Pritchard: There have been a range of 
investments covering salmon, shellfish, halibut 
and other marine species in that period. The way 
in which the investment has been spread among 
the species has largely been led by the respective 
income or revenue from those sectors. To put it in 
context, the income from the salmon industry last 
year was about £2.2 million and the income from 
the shellfish industry throughout Scotland was 
about £120,000. 

Rob Gibson: Indeed, but a lot more shellfish 
farms than salmon farms are affected; they are 
small businesses that need to take off. The bill will 
apply to salmon farms and all fin-fish farms as well 
as to shellfish farms. Do you think that the powers 
that are being invoked are equitable? 

Ian Pritchard: The powers are broadly 
necessary as a long-stop measure and they are 
generally welcomed. The industry will rely on the 
code of good practice for the management of 
appropriate husbandry. If that practice is not 
maintained to the required standard, the measures 
in the bill will take effect. 

Rob Gibson: In your submission you refer to 
banning the sale of monofilament gill nets. Where 
does that fit in with the bill as you see it? 

Ian Pritchard: That is a secondary issue, which 
relates more to wider fisheries than to aquaculture. 

Rob Gibson: So it is fairly peripheral to the bill, 
although it is important as an issue in itself. 

Ian Pritchard: I believe so. 

Rob Gibson: I must follow that up by asking 
who would be banned from buying such nets and 
how the ban would be enforced. Would that be a 
workable arrangement? 

Ian Pritchard: I will have to take advice on that 
and get back to you. 

Rob Gibson: As the issue is mentioned in your 
submission, I thought that I should probe what it is 
about. 

Mr Morrison: I have questions for all the 
witnesses but, for the moment, I will stick with the 
Crown Estate. The first paragraph of Mr 
Pritchard’s submission states:

“We lease areas of seabed and foreshore for commercial 
operations”.

On aquaculture, the three issues that I have been 
dealing with for seven and a half years are 
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basically sea lice and disease, market stabilisation 
and site availability. We dealt with sea lice and 
disease earlier and market stabilisation is a 
peripheral issue. On site availability, how 
concerned are you about large areas of sea or sea 
lochs being sterilised—in a commercial sense—by 
companies to which you lease the sea bed? 

Ian Pritchard: That is a difficult issue in that we 
have no available measure to ensure that 
consents are activated within a specific period of 
time. Our leases contain a requirement to develop 
within a specified period but, if development does 
not take place, the only action that we can take is 
under landlord and tenant legislation, not planning 
legislation. We can serve a notice to develop and 
give a reasonable period within which the site 
must be developed, but development in the legal 
sense means not to activate a site’s full 
commercial potential, but simply to place some 
equipment on the site, which does not necessarily 
have to have stock in it. Therefore, serving such a 
notice can be counterproductive, as a single cage 
can be put on the site, but not farmed. We need 
appropriate legislation to ensure that, when 
consent is given, either the site is activated or, 
after a reasonable period, the consent is 
withdrawn. 

Mr Morrison: Do you need legislation? As the 
landlord, cannot you specify the rules of 
engagement and say that X, Y or Z must be done 
on the site within six, 12 or 18 months? 

Ian Pritchard: As I say, the only action that we 
can take is, first, to serve a notice to develop. If 
that notice is complied with and the company 
installs equipment, we cannot proceed to the next 
stage, which is to serve a final notice of 
termination. 

Mr Morrison: That is the existing arrangement. 
My concern is how we can assist you to assist 
others, under the current proposals in the bill. 

Ian Pritchard: The bill will not help with that 
situation. 

Mr Morrison: Is there any way in which we 
could amend the bill logically? Every bill that 
comes through the Scottish Parliament and the 
Westminster Parliament rightly gets amended to 
address issues that are raised at various stages. 

Ian Pritchard: The proposed statutory 
instrument that will transfer the planning powers to 
local authorities will improve the current 
arrangements on consents for new sites. The 
expectation—although this has not been 
confirmed—is that a period will be specified within 
which sites must be developed, as happens with 
terrestrial planning consents. If a developer fails to 
implement the development within the specified 
period, they will have to apply for the consent to 
be refreshed or it will lapse. 

Mr Morrison: So your advice is that we keep a 
close eye on how that statutory instrument is 
framed. 

Ian Pritchard: That is my advice. However, the 
instrument will not deal with existing consents. 

Maureen Macmillan: What is SEPA’s view on 
the regulation of sea lice treatments? The vets 
have told us that they feel under pressure because 
of environmental regulations. What balance should 
be struck on this matter? 

Andy Rosie (Scottish Environment 
Protection Agency): SEPA controls the 
discharge into water of these highly toxic 
compounds—they are toxic at levels at which we 
have difficulty in even measuring them. They 
break down in the environment over a certain 
timeframe and have the potential to exert toxicity 
not just around a fish farm but some distance 
away from it. 

Because they are discharged untreated, these 
compounds are quite unusual in the veterinary 
sphere. Many land farm medicines are discharged 
on to land and have a chance to break down in the 
soil. For fish farm medicines, we have to develop a 
methodology that can predict a concentration safe 
enough to protect the wider environment. The fish 
farm medicines target crustaceans—which is, after 
all, what sea lice are—and we need to bear in 
mind that important prawn and lobster fisheries 
might be located very close to fish farms. In that 
sense, we probably have a wider responsibility 
than the veterinary surgeons, because we need to 
take account of any impact that the medicines 
might have after they leave the animals in their 
care. 

I have to disagree with our veterinary colleagues 
on a number of issues. When the Veterinary 
Products Committee sat in judgment on a 
marketing authorisation for the existing medicines, 
it had some significant concerns about their 
environmental impact and was, for a while, minded 
not to grant the authorisation. However, the VPC 
sought our advice and we attended its meetings to 
explain the site-specific nature of our controls. 
When the VPC heard that, although there were 
environmental risks in certain circumstances, 
another regulatory regime was in place to cope 
with them, the committee’s mind was put at rest 
and it granted the marketing authorisation. 

The vets’ claim that discharge consents are an 
impediment to efficacious treatment shows that 
they are unaware of the process that I have 
outlined. This is not an either/or situation; both 
requirements have to be taken into account, and 
veterinary surgeons should try to find the best way 
of achieving efficacious treatment under such 
restrictions. It is certainly within their gift to tell the 
fish farmer that he has too many fish on the site 
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for the available medicine. I appreciate that they 
are also under commercial pressure. After all, 
some surgeons are employed by, and others are 
under contract to, the companies in question and 
might well find it difficult to give such advice. 

SEPA accepts that efficacious treatments are 
needed and indeed has been working hard in 
trying to achieve them. When we first licensed the 
compounds, we did not know an awful lot about 
their behaviour and wider fate. However, last year, 
the Scottish Association for Marine Science 
published its report on its five-year post-
authorisation assessment project, which indicated 
that the impact of these compounds under our 
initial regulatory regime seemed to be okay. That 
has pushed us to review some of our 
methodologies and to relax considerably the 
consenting regime, particularly with regard to 
synthetic pyrethroid bath treatments. We are now 
following that through into discharge consents. 

We hope that fish farmers will be able to use 
these medicines better. Of course, they will not 
need to use any more of them, because they still 
only have to treat the whole farm. However, they 
will be able to use them faster, which will help the 
industry to produce more efficacious treatments. 
We are listening to and trying to address the vets’ 
concerns. 

Maureen Macmillan: Have all the sites now 
been looked at with regard to discharge consents? 
I believe that, in the past, there was a queue of 
sites waiting to find out whether they could use 
particular treatments. 

Andy Rosie: Yes, all the sites have been looked 
at. 

Maureen Macmillan: So we are now at the 
stage where you know what can be used in 
whatever site. 

10:30 

Andy Rosie: Yes. We had difficulties when the 
new medicine became available and got a 
marketing authorisation. Essentially, SEPA was 
required to license a whole industry and to do so 
very quickly. That was very challenging. We are 
not set up for an industry suddenly to come 
knocking on our door. We struggled to get the 
resource together, but we have got through that 
and improved our methodologies. The fish farmers 
can now do some of the assessment themselves 
and submit the results to us, which has helped 
greatly. There is now no difficulty in terms of a 
backlog for medicines. 

Maureen Macmillan: What would happen if a 
new medicine had to be introduced? Current 
medicines can run out of steam. If sea lice were to 
become resistant to them, how long would it take 
to get to a similar stage with a new medicine? 

Andy Rosie: We have had dealings and 
discussions with the companies that licensed 
compounds in Norway. In fact, those discussions 
date back about three years. We explained exactly 
what we wanted, they were quite happy to provide 
that information and we went away, but we have 
not received any information from them since then. 
I appreciate that legal constraints—including the 
issue of patent—have delayed things. We still 
await the toxicological data that we need to set a 
safe environmental standard. No such standard 
has been set in other countries, so we cannot 
simply look at another country’s assessment of 
what a safe environmental standard is. In view of 
the toxicity of the compounds and the way in 
which they are used in the Scottish context, we 
feel that we have to establish a safe standard. 

If we can get the information we require and set 
the methodology for our predictive modelling of 
how the compounds behave in the environment 
once they move out from a fish farm, I hope that 
we can move quickly to getting out the discharge 
consents. It is inevitable that when a whole 
industry wants the same compound, we will be 
faced with the short-term challenge of how to 
resource that process. 

Maureen Macmillan: When you say fairly 
quickly, what do you mean? A year? Two years? 
Six months? 

Andy Rosie: If we get everything we want from 
the companies, I hope that we can have a 
regulatory regime and a methodology in place 
within about six months. Thereafter, we have to go 
through the licensing process, which takes some 
time. It will also depend on the rate of application 
and whether we have to advertise publicly, in 
accordance with the regulations. There is a due 
process to go through. It is laid down in statute; we 
cannot short circuit it. We will do our best to get 
these things done as quickly as possible. 

Maureen Macmillan: Thank you. 

Eleanor Scott: My question is also for SEPA. 
What popped out from your submission—for which 
I thank you—is that  

“SEPA is currently considering the implications of the new 
European Fish Health Directive”.

Will you give us an overview of that? It seems odd 
for the Scottish Parliament to pass a piece of 
legislation only to have to modify it in light of a 
directive from Europe. Is the directive relevant to 
our consideration of the bill? 

Andy Rosie: I do not see it as hugely relevant 
to the argument that we are dealing with today. 
Obviously, a licensing process is involved in the 
fish health directive and that has to be taken care 
of. The Executive is working on how best to bring 
that forward and SEPA may have a role in that. 
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We do not see ourselves as the regulating body 
under the directive, but we may have a 
consultative job to do. 

Eleanor Scott: For the avoidance of confusion, 
is it possible to give us a one-sentence summary 
of the directive? 

Andy Rosie: I would struggle to do that. 

Dr Ron Stagg (Fisheries Research Services):
It is a directive in relation to listed diseases: it 
considers exotic diseases such as ISA and viral 
haemorrhagic septicaemia and contains 
authorisation processes. It appeared rather more 
quickly than we expected, but it is mainly to do 
with listed diseases and does not cover problems 
such as sea lice or escapes, which are addressed 
in the bill. 

Eleanor Scott: In its submission, SEPA said 
that conditions in a licence issued under the Water 
Environment (Controlled Activities) (Scotland) 
Regulations 2005 

“may need to be set aside on a temporary basis”.

In what circumstances might that happen? 

Andy Rosie: We hope that a fish farmer will 
have sufficient medicine to treat his fish under the 
terms of the discharge licence, but there might be 
more fish on the site than can efficaciously be 
treated under the terms of the discharge licence. A 
fish farmer might be faced with an enforcement 
notice from the proposed regulator, but in carrying 
out treatment the farmer might breach their water 
use licence under the controlled activities 
regulations. 

SEPA accepts that such a breach might be 
necessary for the greater good, given the need for 
efficacious treatment and given the potential 
impact on wild fish in the wider environment. If the 
situation arose again and again, we might address 
how the fish farm was licensed. We would have a 
difficulty in that there could be an infraction of the 
dangerous substances directive if a fish farm were 
permitted to breach the consent, which is set at a 
level that achieves the safe environmental 
standard—that is a requirement of the dangerous 
substances directive. SEPA may have to revisit 
the fish farm licence and throttle back the biomass 
that was permitted, so that efficacious treatment 
could be achieved with the licensed medicine. 
However, we would be pragmatic and accept the 
greater need to carry out efficacious treatments 
under the proposed enforcement notices. 

Eleanor Scott: Are you saying that you 
envisage adherence to licence conditions being 
set aside as a one-off, but that if there were serial 
applications you would reconsider the licence? 

Andy Rosie: Yes. I hope that such cases would 
be the exception rather than the rule, particularly 

in view of the recent relaxation of our consented 
limits, which I mentioned. Fish farmers who are 
served with an enforcement notice will have a 
significant problem with lice and might not be 
following the industry code of good practice. The 
bill proposes a hands-off approach. The good fish 
farmers, who adopt best practice, will never see 
an enforcement notice because the voluntary 
approach will work. However, the few fish farmers 
who do not adopt best practice and have a higher 
lice count on their fish will be subject to visits from 
the fish health inspectorate and follow-up 
enforcement action. 

Because the industry has moved considerably 
as a result of the introduction of the code of 
practice, we are talking about an exceptional, but 
appropriate, use of regulatory power. 

The Convener: I put this question to the vets on 
our first panel of witnesses. To what extent is the 
issue to do with individual farms, such as the ones 
you mentioned, that do not follow the code of 
practice?  

You said that small levels of toxicity can have an 
impact on a wider area. I presume that there is a 
trade-off between individual fish farms and the 
impact on other fish farms, aquaculture and 
human health in the area. How do you weigh up 
such issues and how often do problems kick in, in 
SEPA’s experience?

Andy Rosie: You raise a number of issues. 
Various compounds exert their toxicity in different 
areas.

Medicine residue that is linked with organic 
particulate waste—faecal matter and waste food—
often settles closely round the fish farm. SEPA’s 
consents are essentially about trying to limit the 
impact of that to an allowable zone of effect. We 
accept that the standard may be exceeded in the 
immediate area, but we do not want the whole 
basin of a sea loch, for example, to be blanketed 
with a level of toxicity that would start to affect the 
wider environment and possibly other legitimate 
water users.  

Other compounds may exert their toxicity over a 
wider area, particularly if they stay in solution, 
move away with the tide and take several days to 
break down. We must accept that there could well 
be a risk at least of toxicity perhaps several miles 
away. That is what drives SEPA’s risk assessment 
and therefore its controls on the discharge rate. 
We want to limit the impact of those compounds. 
They are discharged untreated, and the farmer is 
unable to remove them before release, so we rely 
on the environment’s capability to break down 
quite toxic materials. That is the important thing—
and we have to think about the wider area. It is 
difficult to swap medicine quantities around 
between fish farms in an area because we must 
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still assess the impact of each individual fish farm 
on its immediate surroundings—the other interests 
and habitats that are close by. The limits still apply 
on a site-specific basis because we are obliged to 
do that to protect the environment. However, we 
will consider any proposal flexibly to see whether 
we can live with it and still protect the 
environment.  

The Convener: Did the post-authorisation 
analysis that you have done over the past five 
years consider both the impact of authorisations 
on individual fish farms and the cumulative impact 
on a slightly wider area?  

Andy Rosie: Because of the way in which the 
post-authorisation assessment project was set up, 
there would be an element of that. It considered 
the impact of those compounds on a wide range of 
habitats. It considered the sedimentary sea bed, 
the fauna that live in the mud and sand, the rocky 
shores along the side of the sea lochs, the 
seaweeds and the barnacles. It also considered 
the small fauna—the meiofauna. It considered all 
sorts of different environmental compartments, 
such as the phytoplankton and the zooplankton, 
over a wide area. It was keen to look for any 
effect, not just locally but over a wide area. It was 
quite a comprehensive study, which gave us some 
comfort that our initial regulatory approach was 
successful in not causing severe damage.  

The Convener: So you are quite comfortable 
about the balance between the different 
regulators. It was suggested earlier that it is not 
appropriate for a vet to take a decision on an 
individual fish farm. Effectively, SEPA overrides 
such a decision if, in your view, there have already 
been too many discharges, or consents for 
discharges, in the area.  

Andy Rosie: We work closely with the FRS and 
the Scottish Executive. We collaborate a lot on all 
aspects; we are in fact working on data gathering 
now. There will be a good dialogue between 
agencies. I do not see that as a problem. We are 
all quite happy to debate the issues and come to a 
sensible and reasonable solution.  

Richard Lochhead (Moray) (SNP): I have a 
couple of questions for the Crown Estate, the first 
of which refers to what its submission says about 
the freshwater fisheries part of the bill. It says that  

“there is concern that legitimising the use of four rods by 
anglers when fishing for species other than salmonids has 
the potential to create problems where anglers may claim 
to be attempting to catch coarse fish but in fact are not.”

Do you have any examples of that happening? Is it 
a common practice? 

Ian Pritchard: I cannot say whether it is 
common practice, but it is practice of which we are 
aware on occasion.  

Richard Lochhead: Will you elaborate? 

Ian Pritchard: I would not wish to give specifics, 
but we have had examples of fishing activity that, 
when those involved have been apprehended by 
bailiffs, they have claimed not to be fishing for 
salmon, but it is believed to have been otherwise.  

10:45 

Richard Lochhead: Secondly, I want to return 
to the part of the bill that we were originally 
discussing. Your submission states: 

“The powers that will enable the inspection of fish farms 
are welcome. However, this section of the legislation will 
only be effective if penalties for infringement of notices are 
sufficient to act as a deterrent.”

What do you feel the penalties should be, so that 
they are sufficient? 

Ian Pritchard: That is a matter for the 
committee but we feel that, in the circumstances, 
£2,500 is probably lower than the level that would 
have a significant effect. 

Richard Lochhead: Do you have any ideas 
about what would constitute a sufficient level of 
fine? 

Ian Pritchard: It would perhaps be better 
related to the scale of value of the stock. As was 
mentioned earlier, that can amount to millions of 
pounds on a site. 

Richard Lochhead: Your submission states: 

“The Crown Estate has reinvested over £2.5 million of 
fish farming revenue into research, development and 
education-related projects since commercial rents were first 
introduced in 1987.”

What percentage of your income since 1987 does 
that represent? 

Ian Pritchard: On average, it represents about 
10 per cent of our income per annum. 

Richard Lochhead: What about the other 90 
per cent? 

Ian Pritchard: That is submitted to the 
Westminster Parliament—the revenue of the 
Crown Estate goes to the Chancellor of the 
Exchequer. 

Nora Radcliffe: The submission from the Fish 
Veterinary Society says: 

“The relationship between lice burdens on farmed fish 
and the risk to wild salmonids has not been established let 
alone quantified.”

Will you comment on that, Dr Stagg? 

Dr Stagg: That is a very difficult scientific issue 
to prove categorically. The amount of evidence 
that indicates such an impact has been increasing 
over the years, but it is still difficult to show that 
sea lice on farms have had a detrimental impact 
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on sea trout populations, for example. There is 
now more evidence that the infectious pressure in 
sea lochs can be increased by fish farms. In 
response to treatments in recent years, the lice 
problems on farms have diminished. That is now 
much less of an issue than it has been in the past. 

Nora Radcliffe: So we do not need to worry 
about that. 

Mr Pritchard, you commented that you did not 
see protection orders and the proposed 
amendments to the current arrangements having a 
marked impact on access to fishing. You indicated 
that there appears to be an element of 
misunderstanding about the present 
arrangements, which have sometimes been 
criticised without justification. Could you expand a 
bit on the matter of protection orders and their 
implications? 

Ian Pritchard: My understanding is that the 
current arrangements have had only a limited 
effect and that not many systems have such 
orders in place. The provisions appear clear, 
however. They open up access to clubs and 
associations. Although the possibility of putting 
such orders in place has been around for a 
number of years, greater willingness is perhaps 
needed on both sides to put them in place and 
make them work. The opportunity is there, but 
there has perhaps not been the will to make it 
happen.  

Nora Radcliffe: My next question, on escaped 
fish, is for SEPA. Your submission mentions 

“additional requirements such as the marking or tagging of 
fish”.

How feasible is that? How costly might it be? 

Andy Rosie: At that stage, we were considering 
the strict liability part of the consultation. If 
incidents get followed up, proof would be required 
that the fish in question came from a certain fish 
farm. However, the bill has moved on, so that 
comment is perhaps less relevant now. 

A considerable amount of work has been done 
on tagging and marking fish, and reports are 
available on the feasibility and costs of doing so. 
Obviously, costs to the industry are a considerable 
consideration. Under a regulatory regime, tagging 
or marking would be a very good way of tracking 
fish and dealing with fish farmers who are 
potentially risking the wider environment by using 
equipment that is not quite up to the job. They 
would be an effective tool, but we are not moving 
in that direction at the moment. 

Mr Morrison: I have a serious question for Dr 
Stagg. Your submission, which is useful, says that 
FRS has 

“more than 300 staff in scientific, technical, professional 
and support roles.”

What is FRS’s budget? 

Dr Stagg: It is £24 million. 

Mr Morrison: I suspect that you have seen the 
submission from Andrew Grant of the Fish 
Veterinary Society, which is scathing about FRS’s 
ability to add value as a regulator. How would you 
respond to what he has said? I suspect that you 
do not agree with him. 

Dr Stagg: I do not think that I do. In evidence 
this morning, you heard that most fish farms have 
vets. However, not all fish farms have vets. 
Furthermore, most fish farms have signed up to 
the code of practice, but not all of them have done 
so. That is the nub of the issue. 

Mr Morrison: What is the shortfall between “all 
fish farms” and “most fish farms”?

Dr Stagg: The submission from the Scottish 
Salmon Producers Organisation states that 95 per 
cent of salmon farmers have signed up to the code 
of practice. Therefore, we are looking at a shortfall 
of 5 per cent. The purpose of regulation is 
essentially to catch people who are not complying 
with the code of practice or meeting high 
standards, which are important matters because 
they affect the industry’s reputation. To return to 
an earlier question, there is the issue of whether 
there are impacts on wild fish. Those important 
issues must be addressed. 

Mr Morrison: So you think that FRS’s job as 
regulator will be to sweep up and tidy up the 
practices of the 5 per cent of fish farmers in 
question. Basically you will say that 95 per cent of 
fish farmers are fine, tick a couple of boxes once 
or twice a year and that will be it. 

Dr Stagg: A little more than that would be 
involved. The inspector’s role would be to collect 
data and other intelligence in the first instance so 
that we have an intelligence-led inspection 
capability. There would also be a random sample 
of most farms on a yearly rolling basis. That is the 
basis of the inspections that we have proposed in 
the light of the costs that have been proposed. 

You asked about added value and expertise. 
Our inspectorate is highly trained and has a good 
track record in managing diseases—I refer in 
particular to the ISA outbreak in 1998, when it 
geared up very quickly to deal with that exotic 
disease. The inspectorate has an on-going 
professional development programme that 
involves the University of Stirling, which provides 
the principal training to vets who are involved in 
fish health work and a quality standard in 
inspection services. 
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Mr Morrison: Okay. I do not want to come 
between Mr Grant and Dr Stagg. 

Last week, we had a useful session with the bill 
team in which we were assured that the proposals 
have no cost implications for businesses. 
However, it is obvious that they will not be 
resource neutral for FRS if it has to take on 
additional responsibilities and regulatory powers. 
Will you go to the Scottish Executive Environment 
and Rural Affairs Department and ask the 
politicians to give you more, or will you tell the 5 
per cent of fish farmers whom you want to get into 
order and shape that they should pay? 

Dr Stagg: I do not think that the bill contains 
provisions for the recovery of inspection costs. I 
think that it is envisaged that those costs would be 
carried by SEERAD. The normal process for 
agreeing our programme of work is an annual 
negotiation with SEERAD so, if it wants us to do 
more work, we will have to find the resources or 
stop doing something else that we do. 

Maureen Macmillan: The vets from whom we 
took evidence were concerned about FRS 
prescribing medicines. They said that you cannot 
do that and that, even if you had vets within FRS, 
it would be against practice or protocol for you to 
prescribe a medicine if the fish were under another 
vet’s charge. How will you deal with that situation?

Dr Stagg: It is not our intention to overrule vets 
or take over the care of the animals in the way that 
was described. That does not happen in other 
areas. I cannot imagine that, if a farmer was not 
treating his sheep for sheep scab, the state 
veterinary service would do nothing about it. That 
is the same as the situation that we are 
discussing, and we would require the farmer to do 
something about it. I imagine that FRS might 
prescribe medicines in circumstances in which the 
fish are not under veterinary supervision, as we 
might require the farmer to take the step of 
treating them. 

The Convener: The committee has no further 
questions. I thank the three witnesses for giving us 
their written submissions in advance and for 
answering our questions. 

One of the witnesses from panel 3 is en route on 
a train. With the committee’s permission, I ask 
panel 4—the industry representatives—to come to 
the table next. I hope that we will get our third 
witness for panel 3 but, if not, that is unfortunate. 

We will suspend for a couple of minutes to allow 
a comfort break for everybody. 

10:57 

Meeting suspended. 

11:03 

On resuming—

The Deputy Convener (Eleanor Scott): Our 
convener Sarah Boyack will have to disappear at 
some point during this part of the meeting, so I 
have taken over for the rest of the morning. 

Our next panel comprises representatives from 
the aquaculture industry. I welcome Doug 
MacLeod, chairman of the Association of Scottish 
Shellfish Growers; Sid Patten, chief executive of 
the Scottish Salmon Producers Organisation; 
Richard Slaski, executive director of the 
Federation of Scottish Aquaculture Producers; and 
Angus MacMillan, an organic salmon producer 
from West Minch Salmon Ltd. I thank you all for 
your helpful written submissions, which have been 
circulated. 

Mr Brocklebank: We have heard contradictory 
reports about whether production costs will 
increase as a result of the proposals in the bill. 
Perhaps Mr Patten will begin: will your members 
incur further costs? 

Sid Patten (Scottish Salmon Producers 
Organisation): That is an open question. It is 
difficult to believe that there will be no additional 
costs to companies. We are concerned about that. 

Some areas, such as data provision, might 
attract additional costs. There seems to be a 
discretionary element in the bill about what kind of 
data will be required. As we said in our 
submission, a great deal of data is already 
available. We hope that that data can be used to 
circumvent any additional information being 
required. We are concerned that because the bill 
is vague about the kind of data that will be 
required, companies will be put to additional 
administrative costs. Other aspects of the bill, 
such as the restriction on fish movements, could 
seriously affect the cost of managing individual 
farms. 

Although we heard from the previous panel that 
the costs of having additional inspectors will be 
covered by the department, additional inspections 
might be required, particularly on a random basis, 
and we are not sure how those costs will be 
recovered. 

Most of the costs of complying with the 
legislation are probably already covered in the 
code of good practice that the industry took on 
itself before the bill was introduced. However, we 
feel that the legislation will perhaps create further 
costs that will be payable by the industry. 

Mr Brocklebank: Mr MacMillian represents the 
organic salmon farming industry. Do you see the 
bill as a possible deterrent to your 
competitiveness? 
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Angus MacMillan (West Minch Salmon Ltd): It 
is difficult to say at the moment, given how little 
information we have on the bill. Guidance has not 
been published and we do not know what the 
implications will be. We heard today from SEPA 
about the additional work that will have to be done. 

Apart from what Sid Patten described, the 
organic sector would not experience any additional 
costs. 

Mr Brocklebank: What about the proposals for 
escapees, as they are sometimes referred to? Is 
the situation improving? Are you managing to sort 
it out on your own or will the proposals in the bill 
help to alleviate the problem? In any case, how 
serious are concerns about escapees breeding 
with wild stock? 

Sid Patten: The proposed containment 
measures in the bill are not unhelpful, but they 
merely reflect the practices and protocols that the 
industry has had in place for some time, 
particularly since the code of good practice was 
introduced. The proposals complement the 
provisions in the code of good practice. 

Containment seriously concerns the industry, 
not least because no farmer wants to lose any of 
his or her stock. Losing stock never happens 
deliberately and safeguards are in place to prevent 
it from happening. There have been reports of 
escapes in recent times, but overall, the record 
shows that containment is much more successful 
now than it has ever been. As I said, that is 
because of the protocols that have been 
undertaken by the industry. 

The science is unclear about interbreeding. I am 
not a scientist, so that is all I will say on the matter. 

Mr Brocklebank: Do the other panel members 
want to comment on either of those matters? 

Richard Slaski (Federation of Scottish 
Aquaculture Producers): I will give the view from 
the marine species sector, which is small but 
which we hope is growing. Containment issues are 
important for our members, because the fish are in 
effect in caged farms. As members know, the only 
incident that we have had in living memory was 
the regrettable occurrence a few weeks ago at 
Kames fish farm, which was nothing to do with a 
lack of good containment by the farmer. 

I echo the point that my colleagues from the 
salmon sector made. The containment provisions 
in the bill are not unhelpful, but the code of good 
practice has been robustly thought through in all 
the sectors, which have worked together closely 
on it. 

The science on breeding by escapes of marine 
species is very unclear. There are no halibut in 
Scottish coastal waters, so that is by and large not 
an issue. 

Mr Morrison: As I said to previous witnesses, 
three interests for me are market stabilisation, site 
availability and sea lice and disease. I think that 
the Shetland Islands Council submission said that 
the price tag to the industry for sea lice and 
disease measures was about £35 million. What 
does the panel make of what is proposed for sea 
lice and disease? Is it helpful? What positive or 
negative impact will it have on you? 

Angus MacMillan: The proposal of having an 
authorised inspector or regulator—it is unclear 
which will be used—is a sledgehammer to crack a 
nut. We have heard this morning from several 
speakers that the proposals are likely to affect a 
small number of people. 

Mr Morrison: I take it that you are not part of 
the 5 per cent. 

Angus MacMillan: I am not. 

Mr Morrison: That is okay—that is on the 
record now. 

Angus MacMillan: If FRS is to have a £24 
million budget, that is welcome, but it would be far 
more sensible to focus that on the concerns. It 
would be a far better use of public money to direct 
that towards obtaining products for the industry, so 
that the industry can combat sea-lice problems. In 
addition, it would be useful to do work on the 
availability of additional vaccines that are available 
in other countries, including EU countries, as we 
have heard. On sea lice and disease control, far 
more effective ways of improving and adding value 
to the aquaculture industry exist than additional 
regulation, whose costs to the Executive and the 
industry are unclear. 

Sid Patten: On the salmon sector’s behalf, I say 
that the bill is not unhelpful. However, the 
management of sea lice has been a priority for the 
industry for many years. As members have heard, 
the record is excellent on the treatment and 
management of sea lice. As we have heard many 
times, the bill provides the correct backstop for 
people who do not apply the proper regimes and 
protocols that are important to manage the 
problem but, other than that, it is a little heavy 
handed. However, as long as the inspection 
service is complementary to the existing service 
that FRS or any other organisation provides, the 
industry is happy to live with that. 

Richard Slaski: It may be premature to talk 
about the matter, but not all fish health controls 
are in the bill—other fish health controls exist. One 
positive aspect of the bill for smaller companies 
that are starting up—in new-species farming, 
companies are small and financially vulnerable—is 
the prospect of payments for problems that might 
occur under various pieces of fish health 
legislation. 
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In that regard, the bill is extremely positive, and 
our sector is not ungrateful for that step forward. 
As you will have noted in our submission, there 
are potentially other steps to make, but we might 
want to cover them another time. 

11:15 

Mr Morrison: We know that good work has 
been done between the Executive and UK 
ministers on market stabilisation in the past couple 
of years. The next issue is site availability. How 
exercised is the panel about that? We heard from 
the Crown Estate that it is almost powerless and 
can do little in terms of sanction, and we know that 
large swathes of the coast are effectively sterilised 
from commercial development. How concerned 
are you about companies outwith Scotland 
exercising powers negatively? 

Sid Patten: Clearly, it has to be a concern of the 
industry that there is a serious limitation on the 
availability of sites. We acknowledge that there 
has to be control and management of sites and 
where they are placed, but looking around 
Scotland it seems somewhat ridiculous that there 
is such a restriction on the availability of sites and 
the size of sites that are made available on certain 
parts of the coastline. For a sustainable industry, 
which we are all interested in creating, we need to 
compete in the global marketplace. There are 
regulation and cost burdens on the industry, with 
many regulatory organisations on top of the 
industry, although we are not necessarily 
complaining. 

Mr Morrison: On site availability, I contend that 
it is equally ridiculous for major companies to have 
leases on sites and not use them. 

Sid Patten: I do not disagree. The Crown Estate 
dealt with that this morning, and its recent review 
will tighten up on the non-use of sites over a 
lengthy period. That is happening and is under 
management. 

Mr Morrison: So when we come to discuss the 
statutory instrument and the powers are 
transferred from the Crown Estate to local 
authorities, we can rely on your support, and we 
will see a changed atmosphere and climate for 
everyone. 

Sid Patten: You can certainly rely on our 
support on the non-use of sites, but you will 
continue to get pressure from the industry to make 
more sites available in more parts of the country. 

Mr Morrison: And there will be equal pressure 
to release sites that exist but are not being used. 

Sid Patten: Indeed. 

Mr Morrison: Do the rest of the panel have any 
views on site availability? 

Angus MacMillan: It is an issue, particularly for 
smaller indigenous producers. There are sites in 
Scotland that are leased but are not being used. 
The cost of acquiring a site that has already been 
leased to another company is in the region of £500 
to £1,000 per tonne. Just to acquire a small site of, 
say, 500 tonnes would cost someone up to 
£500,000. Leases tend to be for a duration of 25 
years. For anybody starting off on a new species 
or going into conventional salmon, organic or 
anything, the start is to acquire a site. If it is 
already leased by a company that is not using it, 
the cost could be in the region of £500,000—and 
that is for a small site. 

From what I heard earlier, the Crown Estate is 
equally unhappy with the situation, and I really 
think that the bill should take the opportunity to 
legislate on the use of sites. That would be far 
more beneficial in growing the aquaculture 
industry in Scotland than some of the elements 
that we might see in regulation. 

If we think about where we want the aquaculture 
industry to be in 20 or 30 years, we consider 
matters such as what we want to happen with 
shellfish, what new species we want and whether 
we want differentiated products coming from 
Scotland. However, that will not happen without 
sites. The new legislation should make available 
sites that are tied up by companies. 

Richard Slaski: I stress that the Federation of 
Scottish Aquaculture Producers also represents 
the trout sector. We have a good opportunity to 
grow trout up to large sizes in full-strength sea 
water. That is a good market proposition and the 
sector is doing well for Scotland. However, an 
issue arises about sites for that sector and for the 
cod and halibut sectors. On the positive side, we 
have been able to use some of the smaller, older 
salmon sites that were less appropriate for salmon 
but which are more appropriate for new species. I 
do not disagree with anything that my colleagues 
said about site availability being a key matter for 
the future for all of us. 

Doug MacLeod (Association of Scottish 
Shellfish Growers): Site availability is a key issue 
for shellfish cultivation, too. We have been 
concerned for a number of years about what is 
known as the sterilisation of areas by people who 
take out leases and then never develop the area. 
The Crown Estate has said several times that it 
would like to be able to enforce the built-in 
condition in its leases that, if no development 
occurs after X number of years, the lease must be 
returned. The Crown Estate has had a lot of 
difficulty implementing those conditions, although 
in one example a lease was returned to the Crown 
Estate and released for re-leasing. 

We hope that, as sites that are unsuitable for 
salmon, such as those that are near the mouths of 
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rivers that are used by migratory fish, are 
released, shellfish cultivation will have preferential 
access to those sites, as the species will not affect 
migratory salmonids. 

Rob Gibson: The submission of the Association 
of Scottish Shellfish Growers states: 

“The major concerns of the shellfish cultivation sector are 
to ensure that obligations, constraints and responsibilities 
designed for the salmon industry do not, inadvertently, 
ensnare our operations.”

Will you expand on that? 

Doug MacLeod: The bill may contain what are 
described as submarines, which are provisions 
that are clearly intended to apply to fin-fish farming 
but which we might suddenly find being applied 
inappropriately to shellfish cultivation in five years’ 
time. The problem with submarines is that you 
cannot always see them, and although I can see a 
lot of them, I may be missing some. Our worry is 
that we may not spot some constraints that will 
suddenly pop up in several years’ time. I would 
prefer the term “aquaculture” not to be used when 
the bill is not specifically addressing shellfish 
cultivation. It could talk about fin-fish farming or it 
could use the term “fish farming” and define 
somewhere in a glossary that that means fin-fish 
farming. The term “aquaculture” has been utilised 
throughout the bill. However, in several instances, 
the reference is clearly not to aquaculture as a 
multi-species activity, but specifically to fin-fish 
farming operations. That is the difficulty that I 
worry about in the back of my mind. 

Rob Gibson: That is one of the difficulties that 
we will take on board.  

Your submission mentions 

“difficulties in securing planning permission for depuration 
facilities”.

As local authorities take more control of planning, 
do you envisage securing planning permission 
becoming easier? 

Doug MacLeod: Historically, because the west 
coast and the islands are important for tourism 
and are scenically sensitive, in many cases, 
significant difficulties have arisen in getting 
planning permission for depuration facilities, which 
are basically just sheds. I do not intend to suggest 
that we try to be sneaky, but one way of avoiding 
that difficulty in the past has been to create 
floating depuration plants. Floating depuration also 
takes place in France, Italy, Greece and Spain, so 
it is not really an issue. However, if the planners 
who have caused us problems on land become 
our planners for inshore waters, too, I can see us 
having difficulty there. That is the issue to which I 
was referring. 

The Deputy Convener: Can you explain what 
depuration means? Some of us—including me—
are not familiar with the term. 

Doug MacLeod: Depuration is an EU term—it is 
Eurospeak. I think that it comes from French, 
rather than English. It is defined as purification 
under controlled environmental conditions. One 
can purify shellfish by putting them in clean 
water—in the sea. Equally, one can purify them in 
a tank if one controls the quality of the water that 
goes into it and the clarification of bacteria, for 
example, in the exit water. 

Rob Gibson: I know that there are very clean 
waters on the north coast, where depuration is 
something of a disincentive to the production of 
top-class oysters.  

If we had discussed Highland Council’s 
submission earlier, an issue related to the 
definition of “parasite” would have been raised, 
because I would have raised it. Highland Council 
thinks that the definition in the bill should not be 
restricted to two parasites, because 

“Parasites of shellfish can have an important impact on 
population as evidenced by the recent Bonamia out break 
in the west Highlands.”

Would you like to comment on that? 

Doug MacLeod: Yes. We refer to the issue in 
our written submission. We are in favour of 
controls on movements of shellfish from one area 
to another. In our submission, we suggest five or 
six distinct hydrographic areas in Scotland where 
there should at least be a requirement for FRS to 
observe and report on the presence of pests and 
parasites. At the moment, Bonamia falls under 
disease legislation, even though it is caused by a 
parasite. It is a fine example of the fact that, 
without some control over the translocation of 
shellfish, clean, disease-free waters in an 
approved zone can be turned into a closed area 
where movements are restricted. Loch Sunart is a 
case in point. 

Richard Lochhead: One recurring theme is the 
amount of bureaucracy and the number of 
regulatory bodies with which the industry has to 
deal. In recent years, there have been calls from 
the industry for streamlining and a one-stop shop. 
How much closer does the bill take us to that 
objective? 

Doug MacLeod: For me, the bill is largely on 
the margins. It is focused mainly on the fin-fish 
sector. From the shellfish perspective, I do not 
think that the bill will move us towards a one-stop 
shop operation. Such a move would be positive, if 
it could be achieved. The problem is that there is 
still a dichotomy between those who regulate 
operations and the regulation that deals with 
gaining and identifying sites and the scale and 
mode of operation of sites. As long as that 
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dichotomy exists, I do not see how the system can 
really be streamlined. That is an observation from 
an outsider’s perspective, because most of the 
controls are directed at the fin-fish sector. 

Sid Patten: I do not think that the bill moves 
forward to a great extent towards having a one-
stop-shop approach. As we speak, the industry is 
governed by 10 statutory bodies, 63 pieces of 
legislation and 43 directives. The bill does not cut 
into that significantly. However, that is not the 
reason why it was originally conceived. It provides 
the industry with the underpinning of the code of 
good practice that the industry sees as important. 
As long as it operates in that way and does not 
become yet another encumbrance on the industry, 
we can look forward with some confidence to it 
saving us from some of the misinformed criticism 
that has been directed at us in past years. 

11:30 

Richard Slaski: I totally agree with what my 
colleagues have said. The bill is neutral with 
regard to the one-stop-shop concept. I would like 
to expand on that a little. Doug MacLeod has 
touched on the fact that we have locational 
regulation, in the sense that there is, effectively, a 
requirement for planning permission. That is one 
large part of the regulatory burden. The other part 
is operational, which might involve SEPA from an 
environmental protection point of view and FRS 
from a fish health point of view. It is difficult to 
envisage how we can pull the various regulations 
together, so it is quite a challenge to consider how 
a one-stop shop would actually operate, given the 
different statutory obligations that exist for various 
groups at the moment.  

Maureen Macmillan: I return to sea lice again, I 
am afraid. What do organic salmon farmers do 
about sea lice? Presumably, an organic farm will 
have a different regime from a non-organic farm.  

Angus MacMillan: There are a number of 
important differences between an organic site and 
a conventional site. An organic site would be 
selected because of historically low levels of lice, 
and it would probably not be situated in a 
migratory estuary. The stock densities for organic 
farms are usually half those of non-organic farms, 
so the number of fish is much smaller. Other 
things that are brought into play include the natural 
use of wrasse, which would be in the cages from 
an early age to eat the lice. That approach has 
proved successful in both Scotland and Norway. It 
is also possible to operate with other companies 
on strategic treatments, and the Soil Association 
has in the past month approved standards that will 
permit strategic chemical treatments at specific 
times. A number of things can be done.  

Maureen Macmillan: I am interested to hear 
that you are using wrasse. Their use was being 
tried some years ago, when our predecessor 
committee was conducting an inquiry into salmon 
farming. I was told then that the problem was that 
wrasse ate the salmon as well as the lice.  

Angus MacMillan: That is not true.  

Maureen Macmillan: I am glad to hear that.  

Richard Slaski flagged up a problem with sea 
lice and halibut. Is that serious, or was it just an 
aside? 

Richard Slaski: It was not entirely an aside. We 
have just come from the British Marine Finfish 
Association’s annual general meeting in Shetland, 
where we debated the issue again. The bill names 
the other sea louse, Caligus elongatus, which is a 
non-specific sea louse, in that it not only attacks 
salmon, but latches on to a whole variety of wild 
fish. It is totally endemic in our environment. The 
bill includes that parasite and therefore the 
regulator will have the power to ask for numbers 
and, potentially, to instruct a treatment. However, 
as far as we are aware after some years of 
experience, it affects halibut only seasonally and 
has no effect on the fish at all. Therefore, from a 
welfare point of view, an affected farm’s vet would 
not consider that a treatment was appropriate. 
There was just a little bit of concern about the 
detail of those provisions in the bill and about what 
might happen to an individual farmer who was 
suddenly faced with a requirement to treat and to 
use the chemicals that we have heard about—
treatments that we should be saving for when we 
really need them.  

Maureen Macmillan: Yet, if the halibut farm 
was in an estuary where there were migrating 
salmon, it might be not a veterinary issue but 
another kind of issue.  

Richard Slaski: I do not disagree with that at 
all. In fact, we have had discussions with the bill 
team and with the appropriate officials about that. 
Once again, the devil will be in the detail of the 
guidance that will be prepared on the individual 
provisions in the bill, which is, to a large degree, 
an enabling bill. We have come to an 
understanding with the officials that we will talk 
about the detail of how the guidance will apply in 
specific situations. 

For example, if there was a material threat from 
the Caligus elongatus population on a halibut farm 
to a migratory route for salmon or sea trout, we 
would be pragmatic about how to tackle it. This is 
about the detail of how we roll out the 
management procedure. We are talking about only 
a few farms. 

Maureen Macmillan: Sid Patten referred to 
uninformed comments about fish farming. Panel 
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members might have noticed what I considered to 
be uninformed comments in the Sunday papers at 
the weekend. How would you respond to those 
comments? 

Sid Patten: We are not in Canada, so we have 
no comment to make. 

Nora Radcliffe: Will you comment on the fact 
that the bill provides that compensation for the 
slaughter of fish to control disease is at ministers’ 
discretion? 

Sid Patten: Compensation to allow farms to 
continue to manage and compete is an important 
element of the bill. It is difficult to put a figure on 
that, but I heard earlier that the arrangements for 
compensation for fish farms should certainly be no 
different from the arrangements that are made for 
terrestrial farms. I have to agree with that 
approach, but it is important that clarity about 
ministerial discretion is provided as soon as 
possible. 

Richard Slaski: That is a very important area 
for the marine species sector and the trout sector, 
which has asked me to refer to it. The provision in 
the bill is for payments, rather than compensation, 
at the discretion of ministers. It is a state-aid 
situation. In the past, when we have had to try to 
apply some sort of state-aid package in a crisis, 
we have discovered that that has to be approved 
through the Commission, which takes time. Cash 
flow is tight for indigenous, smaller companies, 
and they do not have time to wait. We hope that 
ministerial discretion will be applied positively with 
regard to those small companies when such 
situations occur. We also hope that we will have 
an action plan in place to move in quickly and 
reassure companies and their banks and creditors. 

There is a disparity in the bill with regard to 
compensation or payment for Gyrodactlyus salaris 
incidents. The clearance—in other words, 
slaughtering out—of an infected farm is provided 
for in payments, as is the consequential damage 
to other businesses from movement restrictions. 
The same is not true for other fish diseases that 
we might face. The bill suggests that, with 
ministers’ discretion, payments might be made for 
slaughtered out fish. However, although all the 
surrounding farms of whatever species might be 
clinically fine, given the movement restrictions, the 
damage to their business might be far greater than 
the damage to the farm where the fish were 
slaughtered. That is a serious concern for the 
industry, which the bill does not address. 

Angus MacMillan: Disease is one of the four 
major problems that we have had over the years. 
We are seeing a significant improvement in the 
health of salmon in particular through the use of 
vaccines. However, vaccines are available in other 

countries that are not available in the UK. That 
should be pursued with vigour. 

The best way to control diseases is to ensure 
that they do not come here in the first place. I am 
slightly concerned that the importation of eggs and 
live fish from outwith Scotland would introduce 
diseases that we do not want here. In addition to 
there being a risk assessment, I would like 
importation to be further reviewed. Given that eggs 
that have been disinfected on the outside can still 
carry disease on the inside, a quarantine 
procedure might be appropriate. Although 
quarantine would not be appropriate for smolts—
that is, live fish—we should be extremely careful to 
ensure that any smolts that are imported into 
Scotland are subject to a vigorous risk 
assessment that is also independently checked. 

Maureen Macmillan: Are smolts and eggs 
imported at the moment? 

Angus MacMillan: Yes. 

Maureen Macmillan: Where from? 

Angus MacMillan: Norway. 

Maureen Macmillan: When I asked about that 
last week, I think that I was told—if I am not 
misremembering—that smolts were not imported 
from Norway because of freshwater Gyrodactylus 
salaris. However, do you feel that there is the 
possibility of disease with the salmon smolts and 
eggs that are currently being imported from 
Norway? 

Angus MacMillan: There is no question about 
that. We need to ensure that risk assessments do 
not just involve the exporting company and 
importing company but are subject to independent 
verification. 

Maureen Macmillan: We need to sort out that 
issue. 

Sid Patten: I should clarify that, yes, eggs are 
being imported at the present time but the 
importation of eggs and live fish is covered 
comprehensively by the code of good practice, 
which requires the quarantining of live fish. 
Whether imported eggs should also be 
quarantined is currently being considered by a 
scientific group. However, there is no scientific 
evidence that vertical transmission through 
imported eggs is a problem. 

Mr Morrison: We have heard a lot about the 
much maligned 5 per cent who have not signed up 
to the code of good practice. Are any of those 5 
per cent involved in the importation of eggs or 
smolts? 

Sid Patten: Although I cannot say for sure, it is 
highly unlikely that any of the companies that are 
not signed up to the code of good practice are 
involved in the importation of eggs or live fish. In 
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fact, the 5 per cent is now something like 3 per 
cent because, in the course of this week, one of 
the last of the larger companies signed up to the 
code of good practice. We probably now have 
something like 97.5 per cent of the industry signed 
up to the code.  

Mr Morrison: Finally, what is the position with 
the 3 per cent who have not signed up to the code 
of good practice? How many are there? It would 
be useful to have that on the record. 

Sid Patten: In operating terms, 3 per cent 
probably represents two or three companies. 

Mr Morrison: Who are they? 

Sid Patten: I could not possibly say. 

Mr Morrison: Yes you can. 

Sid Patten: Perhaps in another forum. We have 
details of those companies and we are pursuing 
them, both independently and through the 
independent inspection organisation, to bring them 
into the code. We have every confidence that the 
code of good practice and the bill will ensure that 
that happens. 

The Deputy Convener: As we have no more 
questions, I invite the panel to stand down. Like 
the previous panels, they are welcome to stay for 
the rest of the morning. We will now go back to 
panel 3, although I am not sure whether the 
person who was stuck on a train has arrived. 

Rob Gibson: She has arrived. 

The Deputy Convener: That is good. I will 
suspend the meeting for a couple of minutes while 
the panels change over. 

11:44 

Meeting suspended. 

11:46 

On resuming—

The Deputy Convener: Panel 3 consists of 
witnesses from various councils that have 
aquaculture interests in their areas. Unfortunately, 
a representative from Shetland Islands Council 
was unable to come, but the council sent written 
evidence that has been circulated to members. 

I welcome George Hamilton, natural resources 
manager with Highland Council; Peter Middleton, 
fisheries and marine resources officer with 
Western Isles Council; and Audrey Martin, senior 
planning and development officer with Argyll and 
Bute Council. Thank you for your helpful written 
submissions, which have been circulated to 
members. We will go straight to members for 
questions. 

Rob Gibson: I want to talk about freshwater 
fisheries. Highland Council’s submission refers to 
problems with the system of protection orders. 
What local experience of protection orders can the 
panel share with the committee? 

George Hamilton (Highland Council): I have 
no particular experience of protection orders, but I 
understand that experience in parts of the 
Highlands—mainly the Lochaber area, as I 
recollect—suggests that some orders do not 
achieve what is intended, which is to open up 
freshwater fisheries to the wider public and put in 
place conservation objectives and liaison 
committees. 

Rob Gibson: I will come to that in a moment. 
Your submission states: 

“The Council has long been concerned that the current 
system … does little more than protect individual rights to 
fish and contributes very little by way of increasing 
affordable access to fishing.”

Do you think that the bill is in any way geared up 
to extend the range of people who can fish? 

George Hamilton: I did not notice that in the 
bill. 

Rob Gibson: Do other panel members have a 
comment on that? 

Peter Middleton (Comhairle nan Eilean Siar):
I do not think that there was an intention to do 
what Mr Gibson said. Working with local angling 
groups and local organisations is how we are 
undertaking development in the Western Isles, 
particularly in relation to the Western Isles 
Fisheries Trust. Developing small groups and 
contributing to employing a development officer is 
how we are trying to encourage greater 
participation in freshwater fishing and angling. 

Audrey Martin (Argyll and Bute Council): I 
have no direct experience of protection orders in 
Argyll and Bute. Certainly, when I read through the 
bill, it did not come across that the aim was to 
increase access on the freshwater side. 

Rob Gibson: How do you respond to the 
Executive’s evidence that protection order liaison 
committees would create 14 new non-
departmental public bodies, given that further 
freshwater fisheries management is still up for 
debate? 

George Hamilton: That is a fair point. We are 
aware that the freshwater fisheries management 
issue is being dealt with separately. Highland 
Council has contributed to that process. It would 
probably be poor timing to do deal with one issue 
but not the other. 

Rob Gibson: Would explicit conservation 
objectives or protection orders have resource 
implications? 
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George Hamilton: They may have. 

Rob Gibson: These issues may be outwith the 
bill’s main focus, but there would be implications 
that we perhaps ought to pursue. 

Deputy convener, may I change topic and ask 
about the marine side now? 

The Deputy Convener: Maureen, did you want 
to follow up on any freshwater issues? 

Maureen Macmillan: No, I wanted to ask about 
marine planning. 

The Deputy Convener: Anybody else? 

Elaine Smith: I apologise for having had to nip 
out; Rob Gibson may already have asked this 
question. Highland Council has said that it is 
concerned about the mandatory liaison committee 
not being in the bill. Is there room in the bill? It 
seemed to me that there was room to make 
regulations to do with protection orders and 
freshwater fisheries. 

George Hamilton: There is room, but I would 
be concerned about the mixing up of two issues—
the POs and the freshwater fisheries management 
regime. The bill could deal with them separately. 

Nora Radcliffe: My question is about freshwater 
fisheries and the mandatory disinfection of 
recreation equipment at ports of entry. How 
important would that be, and how easy would it be 
to put in place? 

Peter Middleton: It would not be easy to put in 
place, but there would have been an opportunity to 
take the lead in publicising the risks involved. An 
opportunity has been lost to publicise what might 
happen, to establish good practice and to 
undertake disinfection. Not all areas would be 
covered and not everyone would be affected, but it 
would have been good to make people more 
aware of the risks. 

Nora Radcliffe: Are you thinking about 
travellers from identified high-risk areas? 

Peter Middleton: Yes. 

Nora Radcliffe: The measures would therefore 
be quite narrow. 

Would there be a better point of enforcement for 
such measures on the actual fishings for which 
people had a licence? 

Peter Middleton: That might be more difficult to 
enforce; it would be better to concentrate on the 
higher-profile areas. 

George Hamilton: At the moment, many 
proprietors ask for a statement that people do not 
have any contaminated equipment and that they 
have not fished abroad in the previous 12 months. 

Nora Radcliffe: So an informal regime is in 
place. 

Rob Gibson: Moving on to the marine side—I
have a question in relation to the sequence of 
questions on shellfish that we heard earlier. With 
councils receiving more planning powers, will it be 
easier for you to deal with issues such as 
depuration regulations and sites, or available sites 
for fish farms? In council activities, will there be 
any conflict of interests between the side that 
supports wildlife and the side that deals with 
planning? 

George Hamilton: Things should become 
easier. Local authorities with interests in coasts 
and aquaculture are now preparing what we in 
Highland Council call framework plans—non-
statutory strategic guidance for developers. Such 
plans should come more to the fore, and I hope 
that that will make it easier to process things. 
Plans should take account of coastal 
requirements, and depuration might well be a case 
in point. 

Peter Middleton: The development control side 
is quite heavily involved with any application at the 
moment, so I do not think that the process will get 
more difficult. I would like to think that the 
communication that already exists between the 
different departments would at least take into 
account the issues that each side faces. 

Audrey Martin: It is really about harnessing the 
productive capacity of your coastal marine area, 
while balancing that with environmental issues. 
Like Highland Council, Argyll and Bute Council is 
considering integrated coastal zone management 
plans. That is a way of looking at all those who are 
involved in the coastal marine environment, the 
capacity that is there and the issues that arise, to 
try to resolve the issues and plan positively for the 
future. That way, there will be plans in place that 
show where aquaculture industry development 
could take place, taking into account all the other 
users in that environment. That is not easy to do. 
The marine coastal environment is 
multidimensional, so planning for it is more difficult 
than for the terrestrial side. There is also an issue 
about training in development control and raising 
awareness of the issues. Once there has been a 
full transfer of powers, the regulator will need to 
liaise with the planning authority on issues such as 
containment, the size of nets, and so on, on which 
Argyll and Bute Council does not have specialist 
in-house knowledge. 

Rob Gibson: Is there likely to be an increased 
cost to local authorities from the developments 
that you are talking about? If aquaculture, in its 
widest sense, is to be developed, will the costs be 
greater than those that you face at present? 
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Audrey Martin: There could be resource 
implications. Argyll and Bute Council is working on 
the policy development side, as we would like to 
have the policies in place to respond to the growth 
that the aquaculture industry wants to happen. 
That will take quite a large resource, and the 
development of integrated coastal zone 
management plans is resource intensive. There 
will certainly be financial implications for Argyll and 
Bute Council. 

George Hamilton: I agree with that. There will 
need to be strong links between planning 
authorities and regulators such as the FRS 
regarding their activities under the bill. I hope that 
there will be linkage between strategic guidance 
and the code of good practice that was discussed 
earlier. 

Maureen Macmillan: What contact do you have 
with each other and with Orkney Islands Council 
and Shetland Islands Council? I am concerned 
that a different regime might be developed in each 
local authority area. Is there close contact 
between planning departments on aquaculture? 

George Hamilton: We are in touch regularly but 
we do not work together. We apply our own 
strategic guidance that we have developed in our 
own way. We are involved in projects in other 
areas that are linked to the sustainable marine 
environment initiative, which the Executive is 
running to promote coastal zone management. We 
liaise, but we do not work together on planning 
applications. 

Maureen Macmillan: I wondered about the 
extent to which you have common goals and 
priorities. Does one council prioritise visual impact 
while another council prioritises economic good, or 
whatever? 

Peter Middleton: There are different 
characteristics in each of the areas. I cannot 
speak from the planning side of things, but I can 
speak from the economic development side. I 
have contact with other operators for the local 
councils in order to get an idea of how they are 
approaching the issue, so that we are not all 
coming at it from different angles. I know from the 
liaison meetings that we have that, if a totally 
different approach was being taken in another 
area, we would know about it quite quickly. 

Maureen Macmillan: There is obviously a 
balance to be struck between local democracy and 
councils’ not entering into a bidding war about who 
can provide what for the aquaculture companies. I 
would like to see some basic similarity in what is 
happening in the councils. 

Audrey Martin: Argyll and Bute Council’s 
integrated coastal zone management plans came 
about through the structure plan and filtered down 
to the local plan policies. Each council will have its 

own specific policies against which it will assess 
planning applications; however, as you say, it is 
important that an overarching view is taken about 
what is important in the coastal marine 
environment. The Highlands and Islands 
aquaculture forum is a useful tool for that. That is 
facilitated by Highland Council. 

12:00 

Maureen Macmillan: Who does that forum 
include? Does it include representatives from the 
northern islands as well? 

George Hamilton: It includes all the Highlands 
and Islands local authorities, industry 
representatives and others who are interested, 
such as members of AMAs, the tripartite working 
group and the wild-fish interests. It is worth 
remembering that we have locational guidance 
and that we expect to have planning policy 
guidance once the powers are transferred. 

Maureen Macmillan: That is the back-stop. 
Thank you. 

Mr Morrison: I appreciate that it may be difficult 
for you to quantify this at this stage, but how many 
sites are there within your areas for which 
consents exist that are not being used? 

Peter Middleton: I have no specific information 
on that at the moment. We have heard this 
morning from the aquaculture industry that site 
availability is an issue. There are different ways of 
approaching that. Good practice and best site 
availability issues can be addressed through site 
optimisation plans and area management 
agreements. That is done on an informal basis at 
the moment. Working one to one with the players 
in an area can also help. Site availability is, 
undoubtedly, an issue. 

George Hamilton: I agree with that. I cannot 
give you figures today, but I can do some research 
and come up with a figure for how many sites for 
which consent has been granted are not being 
used. We need to work with the Crown Estate to 
ensure that we get the details of where the sites 
are and what their capacities are. 

Audrey Martin: The issue of data collection has 
come up when we have drafted our coastal zone 
management plans. We are seeking to determine 
what is happening at the moment in the marine 
coastal environment. We can get information 
about sites for which consent has been granted; 
however, it is more difficult to find out what has 
happened with those and how many are in 
operation. Quite a bit of work is needed to find that 
out, and we need to speak to SEPA about who 
has consent notices, and so on. 

Mr Morrison: You may have heard Mr Pritchard 
from the Crown Estate say that there is no 
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available measure to activate consents. I presume 
that you will not want to be in that position when 
local authorities, rightly, have powers over 
locational issues. Will you? 

George Hamilton: No. 

Peter Middleton: No.

Mr Morrison: I just wanted that on the record. 
Shaking your head does not go on the record. Is 
Argyll and Bute Council also saying no? 

Audrey Martin: Yes. 

The Deputy Convener: I have a brief question 
that has been partly answered. You have taken 
over some of the regulatory functions of the Crown 
Estate, although the powers have not been fully 
handed over. Are the councils ready to take on 
that role? Does the expertise for that exist within 
our councils? 

Peter Middleton: I do not think that the 
expertise exists at the moment; however, the 
involvement of the different departments, 
especially on the development control side, is 
getting better all the time. That will help to focus 
attention on exactly what is involved before the 
powers are transferred. The expertise is being 
built up all the time, and the different contacts 
within local authorities can help that. 

George Hamilton: The planning expertise 
exists in development control and strategic 
planning; however, I am not convinced that the 
expertise exists in interpreting environmental 
impact assessments. That remains to be 
developed. Work is under way at the moment to 
standardise the approach to EIAs, which should 
simplify their interpretation and standardise their 
quality and content. It is hoped that that will help. 

Audrey Martin: Argyll and Bute Council does 
not have the resources to appoint a specific 
aquaculture officer. The development control 
officers deal with all types of planning applications, 
including aquaculture applications under the 
interim measures. There is a resource issue for 
the council in addressing how we deal with some 
of the complex issues that arise in assessing 
aquaculture applications. That is where having a 
close working relationship with the different 
stakeholders and statutory bodies that are 
involved in the process will be key. 

The Deputy Convener: As there are no more 
questions, I invite the panel to stand down. Thank 
you very much for coming, especially those of you 
who I gather had a fraught journey here. 

That completes our second evidence-taking 
session on the bill. Our next evidence session will 
be on 24 October, which is in three weeks’ time, 
after the October recess. Please note that that is a 
Tuesday. The reason for that is that there will be a 

plenary meeting all day on the Wednesday 
because there is a lot of parliamentary business to 
get through before we go into purdah next spring. 
On Tuesday 24 October, we will hear from various 
organisations that use water resources for 
recreational and business reasons and from 
conservation and animal welfare organisations. 

I suspend the meeting briefly to allow the 
witnesses to leave. People who are interested in 
subordinate legislation can stay. 

12:05 

Meeting suspended. 
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SUPPLEMENTARY WRITTEN EVIDENCE

SUPPLEMENTARY SUBMISSION FROM THE CROWN ESTATE 

As discussed, please find below our short response to the question raised by Rob Gibson in 
relation to the sale of monofilament nets at the ERD Committee meeting held last 
Wednesday. 

It is already illegal to use monofilament gill nets in any fishery activity in Scotland. In 
addition to fishery protection, illegal use of these types of nets may lead to the injury or 
death of seals, otters and dolphins. We support the suggestion that enforcement of such a 
prohibition would be enhanced by a ban on the sale or purchase of this equipment. It might 
be appropriate to take the opportunity to include such a provision within the Bill insofar as it 
would be legally competent to do so.
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SUBMISSION FROM THE MALT DISTILLERS ASSOCIATION OF SCOTLAND 

After discussion with our President and the Chairman of the Scotch Whisky Distilling 
Environment Committee and our colleagues in The Scotch Whisky Association we have 
decided that we do not wish to submit any further evidence but would simply endorse 
the submission made by The Scotch Whisky Association in September. We append a 
copy of the Submission made by the Association for reference. 

The Scotch Whisky Association (SWA) is the trade association representing the Scotch 
Whisky industry at home and abroad. The industry is committed to protecting the water 
environment and promotes its sustainable use. The availability of high quality water is 
vital to the industry’s long term future and we welcome the decision of the Committee to 
examine aspects of the Aquaculture and Fisheries Bill.  

Our key area of interest in the Aquaculture and Fisheries Bill is Part 2 of the Bill - 
Gyrodactylus salaris: Containment and Treatment. We welcome the opportunity to 
appraise the Committee of our serious concerns regarding the significant operational, 
economic and other impacts that the proposed Bill’s eradication measures could cause 
for the Scotch Whisky industry, depending as we do on good quality water supplies.  

The industry’s concern, as we noted in our response to the Executive’s consultation on 
the Bill, is its strong opposition to Ministers being granted wide powers which could see 
water courses being rendered useless for commercial and recreational purposes, 
without appropriate consultation. If unchecked eradication were to be an option open to 
Scottish Ministers, there is a real concern that insufficient attention would be given to 
the relevant social and economic costs of such an action. In the rush to solve one 
problem, the potential implications for important indigenous industries – such as the 
Scotch Whisky industry – whose raw materials (in the form of fresh river water) could be 
seriously affected by chemical eradication – could be ignored. The impact on the 
reputation of the Scotch Whisky industry is likely to be felt long after measures to 
eradicate Gyrodactylus salaris have been taken. We question whether the draft Bill 
takes adequate account of the longer-term reputational affect that eradication measures 
might have on our sector.  

Potential impact of the use of chemical agents on the distilling industry 

The Scotch Whisky industry is Scotland’s leading indigenous industry, a major 
contributor to both the Scottish and UK economies, supporting 65,000 UK jobs often in 
rural, disadvantaged areas of Scotland. Chemical eradication must be reserved as a 
last resort and should only be considered necessary after all preventative measures 
have failed.  

Restrictions on water use due to chemical contamination could have an immediate 
impact on whisky production. Distilleries require supplies of fresh water for both 
production and cooling purposes. If chemical treatment were to be used in one 
catchment/river and not another the effect might be localised, introducing a competitive 

270



disadvantage. Where a burn is treated high up in a large catchment, we are concerned 
that water quality might be affected throughout the catchment – with potential impacts to 
a large number of distilleries. Catchments used by the industry may well have a water 
throughput time significantly slower than in areas where chemical eradication has 
already been tested. Rivers in Norway for instance may be short spate rivers with few 
feeders – this model does not fit larger Scottish catchments. Affected distillers would 
have no option but to halt production – Malt whiskies are characterised by the fact they 
are produced at a single distillery and the production of Blended whiskies rely on casks 
of whisky from individual malt and grain distilleries, in varying proportions. Whilst the 
temporary use of potable mains supply might be acceptable for cooling purposes 
(though we doubt that given the large volumes required, this would be practicable), use 
of tankered-in supplies for production purposes is simply not an option for our members 
for product integrity and cost reasons.  

A further area of concern is that of consumer perception. Scotch Whisky has a 
worldwide reputation for high quality, not least for the use of pristine water supplies in 
the production process. There will be a need for the Executive to work closely with the 
Industry (and other affected sectors) to ensure that the integrity and international image 
of the category is not damaged by reckless, adverse publicity around the use of 
‘chemicals’ in water supplies. 

Taking this forward, we would note that the industry has welcomed the opportunity to be 
involved in the latter stages of the Executive’s development of a contingency plan 
should chemical treatment be used.  

Need for adequate prevention measures  

We are concerned that there appears to be an acceptance by the Scottish Executive 
that an outbreak of Gs is inevitable; we do not believe this to be the case. Gs can only 
be brought into the country by movement of live fish or contaminated fishing tackle. We 
firmly believe that the priority should be to avoid incidences of Gs occurring in the first 
place. For example, fishing tackle could be treated prior to use in Scottish waters. If 
stringent control measures are put in place – in both Scotland and the UK – an outbreak 
could be prevented. As much effort as possible should be devoted to prevention rather 
than focusing on subsequent river treatment.  

Proposed powers for Ministers to make payments  

We are interested to note the inclusion in the Bill of Section 19, which gives Scottish 
Ministers powers to develop schemes for compensation. We would be interested to 
understand how other countries that have undertaken chemical eradication in the past 
have managed such schemes and the limit of compensation available. We would wish 
that any new Powers for Ministers be accompanied by responsibilities to take proper 
account of the full impact of any mitigation measures, including compensation 
arrangements for long-term losses of future revenues due to brand erosion.  

271



SUBMISSION FROM THE ASSOCIATION OF ELECTRICITY PRODUCERS 

The Association of Electricity Producers (AEP) is the UK trade association representing 
electricity generators. It has some 90 members ranging from small firms to large, well-
known public limited companies. Between them they embrace nearly every generating 
technology used in the UK, including not only conventional large-scale generation but a 
variety of technologies, some of them innovative. A number of the Association’s 
Members operate in Scotland many of which own, operate and plan to develop 
hydroelectricity stations. The Bill could affect those Members. 

The Association welcomes the opportunity to submit evidence to the Committee on 
measures to eradicate Gyrodactylus salaris (Gs) within Scottish waters in future. We 
recognise the importance of preventing an outbreak of Gs and quickly eradicating any 
outbreak which does occur. However, it is vital that the impacts of any measures taken 
are proportional and reasonable and the impacts of the measures on the environment 
and on businesses are fully understood. Costs and loss of revenues which result from 
measures being taken should be fully reimbursed. 

The Association of Electricity Producers has a number of concerns with the Bill 
as it relates to the G.s. issue:  

1. It would appear that the consequences of G.s. arriving in Scotland are 
extremely serious – at least for the Atlantic salmon populations and all those 
interested in the species. The AEP would like to seek reassurance that 
everything is being done to prevent the parasite arriving here in the first place. 
From our understanding we believe a ban on the import of live fish would be 
sensible, based on the “precautionary principle”. 

2. The G.s. section of the proposed Bill gives the impression that the Atlantic 
salmon is pre-eminent in its status in Scottish rivers. The AEP represents 
companies that have established good working relationships with their 
neighbours and communities where they operate, and would like reassurance 
that before eradication is considered a full consultation of all interested parties 
takes place. There are a large number of other interests on the rivers in Scotland 
that may not view the salmon in the same way as those involved in drafting the 
Bill. From a biodiversity perspective, eradicating (or attempting to eradicate) the 
parasite will have huge effects on other parts of the riverine ecosystems.  

3. The AEP recognise that if G.s. is introduced into a Scottish river, and after full 
consultation an eradication plan is agreed; then its members will participate in the 
process and cooperate in preventing fish access where dams/weirs and fish 
passes exist. This should not inconvenience the hydroelectricity industry to any 
significant degree. However, if the local eradication (or containment) plan 
involves stopping diverting water from one catchment or sub catchment to 
another then this is a completely different issue. It is the AEP’s understanding 
that similar exercises have taken place in Norway where parts of certain hydro 
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schemes have had to be “mothballed” for a number of years in an attempt to 
eradicate G.s. This would be seen as unacceptable as there could be significant 
losses in renewable energy generation and a subsequent loss in revenue.  

4. If the Bill leads to enabling legislation that results in reduction in renewable 
energy output and loss of income then the AEP and its members will require full 
compensation. One of AEP’s members has calculated that if water is not allowed 
to be diverted in one of its schemes, the loss of energy would be the equivalent 
of that produced by a 20-25 turbine wind farm and the loss in revenue on an 
annual basis would be in the region of £4million.  

5. The AEP would like to seek assurance that if there is an eradication procedure 
agreed, then the work will be undertaken by the relevant authorities at no cost to 
the hydro industry. All fish treatments and collection of dead or moribund fish will 
be undertaken by adequately trained professionals and the resulting carcasses 
will be cleaned off any hydro facilities by them and disposed of in an appropriate 
manner.  

6. The AEP suggest that the financial consequences of the Bill are not sufficiently 
clear. It is aware that the Scottish Executive has commissioned a financial impact 
assessment of the consequences of G.s. being introduced into Scotland but has 
not seen any published data.  

SUBMISSION FROM THE SCOTTISH CANOE ASSOCIATION 

The Scottish Canoe Association (SCA) represents the interests of canoeists and 
kayakers who paddle on the inland and coastal waters of Scotland. As well as working 
to improve opportunities for access to those waters we also seek to work with those 
who protect the quality of our water and waterways.  

Over the past year we have taken part in one of the Scottish Executive’s working groups 
looking at the threat from the parasite Gyrodactylus salaris (Gs). Many paddlers from 
the British Isles travel abroad each year to practice their activity and the potential for us 
to bring back this parasite, or some other similar parasite, does exist. We have therefore 
been pleased to work with other members of the Executive Working Group to contribute 
to national policy as well as working with the Norwegian Canoe Association in 
developing our own advice to canoeists.  

The SCA’s Gs advice is on our website at the following location: 
http://www.canoescotland.com/Default.aspx?tabid=492 
.
We feel that it is worth mentioning that the passing of the Land Reform Act has enabled 
a Scottish Executive Working Group like this to be more inclusive. Now that canoeists 
have statutory rights to be on inland water we are regarded as legitimate users of the 
rivers and other waterways of Scotland and therefore more likely to be included in such 
debates. By participating in the Working Group the SCA has been able to gain an 
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understanding of the issues surrounding Gs, express our determination to work with 
others to keep this parasite out of Britain and develop and promote our own guidance to 
canoeists.  

Whilst we share the same aim as everyone else in this debate to keep the parasite out 
of Britain, we recognise that if it does ever come in we will then be looking at 
implementing a plan to eradicate the parasite. We hope that will never happen, but we 
accept that it is wise to plan for the eventuality and consider what contribution we can 
make to assist the eradication process. For that reason we are keen to retain an 
involvement in the debate and are pleased to be invited to contribute to the process of 
developing this Bill.  

Along with other recreation bodies that were involved in the management of access 
during and after the breakout of Foot and Mouth Disease in 2001, the SCA hopes that 
everyone concerned can gain from the lessons that were learned. The importance of 
treating recreational activities equally and fairly, and of providing accurate information to 
the public were key lessons that should be remembered for the future management of 
such outbreaks. We believe that such lessons would be important to remember for any 
water-based disease controls that might need to be implemented.  

In terms of the Bill as Introduced, we would like to make the following comments.  

In section 7 where the current version of the Bill suggests that Ministers “may” by order 
approve a Code of Practice. We would like to see “may” replaced by “will”. The Scottish 
Outdoor Access Code is written into the Land Reform Act. The access provisions in the 
Act could not be enacted until the Code was drawn up and passed by Parliament. This 
Bill could make the same requirement for a Code. In fact we would argue that the Bill 
should stipulate what kind of Code there should be. We believe that the Aquaculture 
and Fisheries Bill should be supported by a Code of Best Environmental Practice. Such 
a Code will have to be developed if it is the requirement of the accompanying 
legislation.

Section 13 of the Bill mentions treatment of equipment. In the event of Gs getting into 
Scottish waterways this would become necessary in or close to infected waters, but 
there would be a need to ensure equal treatment of different water users. We are 
concerned that some managers would seek to place blanket bans on canoeing whilst 
insisting that anglers disinfect before and after a days fishing. We would like to see a 
safeguard to ensure a consistent policy for the management of all activities on the same 
piece of water.  

Section 15 refers to the use of barriers on rivers. We recognise that this could be an 
effective means of eradicating the Gs parasite from a river system, but would wish to 
seek recognition that this could have safety implications for anyone on or in the river. 
The method of constructing barriers and providing information about them to the public 
would be vital aspects of their use, and we would wish to be part of a working group 
looking into their use.  
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The value of a working group during the eradication phase cannot be emphasised 
sufficiently. The group that was formed to devise the “Comeback Code” during the Foot 
and Mouth crisis performed a vital role, but had the National Access Forum not broken 
down following the launch of the draft Land Reform Bill on the same day that Foot and 
Mouth Disease was confirmed in Northumberland, there would have been a ready made 
group that could have reacted much more quickly. The speed at which a relevant group 
can be convened is an important element to consider in the development of an action 
plan to deal with a disease outbreak, and we would urge the committee to consider this 
point during the consideration of the Bill. 
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SUBMISSION FROM SALMON NET FISHING ASSOCIATION OF SCOTLAND
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SUBMISSION FROM THE MARINE CONSERVATION SOCIETY 

MCS is a UK charity dedicated to the protection of the marine environment and its 
wildlife. One of our key aims is the sustainable management of fisheries including the 
development of sustainable and environmentally sensitive fish farming practices.  

Introduction

The Marine Conservation Society (MCS) welcomes the opportunity to submit written 
evidence in support of Part I (Aquaculture) of the Scottish Executive’s Draft Aquaculture 
and Fisheries (Scotland) Bill. MCS is unable to comment on Part II (Fisheries) as it is 
outside our remit. MCS fully supports this Bill and believes that this legislation will 
provide a legal backstop and will serve to underpin the voluntary Code of Good Practice 
developed by the Scottish aquaculture industry.  

The additional measures outlined in the Bill to improve data gathering, inspection and 
enforcement will help towards implementing the environmental principle as identified in 
the Strategic Framework for Aquaculture:  

“ An industry should work in harmony with nature, managing and minimising transient 
environmental impacts, and avoiding significant, cumulative, long-term or irreversible 
changes to ecological systems, to cultural remains or valued landscape and scenery.”

Part I: Aquaculture 

To achieve the objectives set out in the Strategic Framework for Scottish Aquaculture 
and to ensure that the objective as set out in the Ministerial Foreword of the Aquaculture 
and Fisheries Bill consultation document to:  

“…deliver an industry which is truly sustainable, diverse, competitive and that work in 
harmony with the environment.” 

- is it essential that the industry Code of Good Practice is further developed and a Code 
of Best Environmental Practice is produced as soon as possible. This will allow 
regulators and inspectors to promote clearly defined best practice to the aquaculture 
industry thus enabling them to achieve true sustainability.  

One of the key issues not currently incorporated with the current Code of Good 
Practice, that needs to be incorporated into a Code of Best Environmental Practice is 
feed sustainability, arguably the most urgent and important issue facing the aquaculture 
industry today. The farming of carnivorous fin fish continues to expand, with UK 
production of farmed salmon in 2004 reaching over 158,000 tonnes compared with just 
over 32,000 tonnes in 19901.

Also not included in the current Code of Good Practice is guidance for siting future fish 
farm developments to mitigate impacts on wild salmonids, biodiversity or avoidance of 
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predators. The use of a more integrated approach to siting of farms with other users 
within the area needs to be adopted.  

1) Parasites  

Parasite definition has been limited in the Bill to only cover two sea lice species, Caligus 
elongates and Lepeophtheirus salmonis, with provision for adding further “problematic” 
parasites in the future. MCS would request the committee to ensure that the regulator is 
charged with closely monitoring the situation of potential additional problematic 
parasites; particularly in relation to the farming of novel species such as Atlantic cod, as 
the aquaculture industry diversifies.  

In addition to the accepted current methods of sea lice control, provision should be 
made for inspectors to be kept informed/promote alternative methods of sea lice control 
in an effort to move away from sole dependency on chemical based sea lice treatments. 
Alternatives such as sea lice attractant traps and repellents and sea lice vaccines are 
such examples. An informed inspector acting in an advisory capacity will be in a position 
to suggest such alternatives to achieve the aims as set out in the National Strategy for 
the Control of Sea Lice on Scottish Salmon Farms. In particular:  

“Further recognition by the industry of the importance and benefits of non-therapeutic 
approaches to sea louse management and control.” 

2) Containment

MCS supports the work already achieved by the Containment Working Group and the 
translation of this work into the Code of Good Practice (CoGP). The CoGP has adopted 
this guidance as recommendations that should be applied and not requirements that 
must be applied.  

It is essential that a minimum legal requirement be introduced for cage/net/pen design 
that ensures that containment equipment specifications meets or exceeds the demands 
(experienced and anticipated) of the environment in which they are used. Inspections by 
the proposed regulator could ensure that compliance with such legal requirement takes 
place, ensuring a minimum standard of equipment was achieved. 

Incorporated within the containment plans provisions should be made to combine 
effective containment and predator control measures. An example being the use of 
double netting on cages, which not only provides an additional barrier to predators but 
also ensures, even in the event of net damage, that fish remain contained. This is an 
example of best practice on which inspectors could advise upon.  

MCS is disappointed that the proposal for making fish farm escapes a strict liability 
offence is not being carried forward. For example if an inspector, with the power to 
investigate escapes, were to find that a fish farms equipment was not adequate and did 
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not comply with current minimum legal requirements or Codes of Practice surely any 
escape from such an inadequate containment system should be treated as a liability?  

It has been estimated that up to 2 million Atlantic salmon escape each year in the North 
Atlantic2 ;it was reported in January 2005 over 620,000 salmon escaped in one storm 
event in Scotland alone3.  In 2000 FRS estimated 411,433 farmed Atlantic salmon 
escaped from marine sites in Scotland4.
The impacts of escaping farming salmon on wild salmon stocks are well documented, 
and include:  

• Dilution of genetic diversity of wild salmon from interbreeding with escaped 
farmed fish.  

• Displacement of redds of wild salmon by later spawning escaped/hybrid fish.  
• Increased competition for resources created by escaped fish.  

3) Fish Farm Relocation

MCS is disappointed that the proposal for Scottish Ministers to have the power to close 
fish farms if it is in the public interest to do so is not being carried forward. MCS urges 
the committee to obtain reassurances from the Executive about what measures can and 
will be taken as an alternative.  

If for example, a fish farm was located in shallow water, in an area which was adjacent 
to a wild salmonid migratory route and therefore causing adverse effects to wild 
populations, and was adjacent to a seal haul out site, increasing the risk of predator 
damage and therefore escapes, how would the impacts of this farm be remediated if 
relocation was refused?  

References.

1) FAO Global Aquaculture Statistics. http://www.fao.org/figis/  
2) Mc Ginnity,P. Prodöhl, P Ferguson, A. Hynes, R. Ó Maoiléidigh, N Baker, N. Cotter, 
D. O’ Hea, Cooke, D. Rogan, G. Taggart, J & Cross, T. 2003. Fitness reduction and 
potential extinction of wild populations of Atlantic salmon, Salmo salar, as a result of 
interactions with escaped famed salmon. The Royal Society.270, 2443-2450  
3) Joint Marine Programme. 2005. The 629,000 that got away. Press Release.  
4) Fisheries Research Services. 2001. Scottish Fish Farms Annual Production Surveys 
2000. SEERAD Edinburgh.  

SUBMISSION FROM ADVOCATES FOR ANIMALS  

1. Advocates for Animals is grateful to the Environment and Rural Development Committee 
for the opportunity to give evidence on the above Bill. Our comments relate only to those 
aspects of the Bill that are connected with fish welfare.  

Fish welfare 
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2. Advocates believes that fish may be unusually vulnerable to disregard of their welfare 
because it was thought for so long that they did not feel pain. Fish and other non-mammals 
lack the part of the neural mechanism that generates the subjective experience of suffering 
(the neocortex), and it has recently been argued on that basis that fish could not suffer. 
However, it is now widely recognised by scientists that fish have the capacity for suffering, 
although it may be different in degree and kind from the human experience. A summary was 
published this year by Huntingford et al1, who stated that “painful stimuli are, at least, 
strongly aversive to fish. Consequently, injury or experience of other harmful conditions is a 
cause for concern in terms of welfare of individual fish. There is also growing evidence that 
fish can experience fear-like states and that they avoid situations in which they have 
experienced adverse conditions.”

3. Animal welfare organisations have raised concerns about the welfare of farmed fish for 
several years now. These include an unnatural lifestyle that prevents the performance of 
natural behaviours; high stocking densities; and the stress of handling, crowding and 
grading procedures. Aquaculture is an intensive rearing system that imposes artificial 
challenges on species (principally salmon and trout) that are probably not equipped to cope 
well with them.  

4. Parasite burden is a good example, exacerbated as it is by the confined conditions of the 
farm cage. Sealice pose an extremely serious welfare problem that can amount, as the 
Policy Memorandum (para 15) states, to: “literally eating the fish alive”. We note that there 
is provision within the Bill to extend the list of defined species by regulation, and we 
welcome this.  

5. Advocates acknowledges nonetheless that the industry in Scotland has re-examined 
many of its practices and that there have been improvements, for example in the slaughter 
methods applied to both salmon and trout.  

6. It is welcome that the Scottish Executive, in its recent animal welfare legislation, 
recognises the sentiency of fish and the need to protect farmed fish; and it is valuable 
that the finfish industry has produced a comprehensive and robust Code of Good 
Practice. The question to be resolved in this context, therefore, is whether the legislation 
currently proposed does enough to underpin these provisions.  

Part 1 – Fish farms and Shellfish farms 
7. We noted in our response to the Scottish Executive consultation that we felt the Bill was 
too limited in its scope, and that we would have preferred the legislation to provide for the 
welfare of the fish kept in fish farms.  

8. The Bill gives powers for the approval and monitoring of codes of practice for fish farming 
on the subjects of parasite control and prevention of escapes. However, the industry Code 
of Good Practice - referred to as the benchmark for the Scottish Executive - also includes 
chapters on fish health and welfare. Advocates for Animals considers that these issues are 
sufficiently important to merit inclusion as subjects suitable for adoption and monitoring by 
the Scottish Executive.  

1 F A Huntingford, C Adams, V A Braithwaite, S Kadri, T G Pottinger, P Sandøe and J F Turnbull. Current 
issues in fish welfare, Journal of Fish Biology (2006) 68, 332 - 372 
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9. We acknowledge that the industry Code of Good Practice for Scottish Finfish Aquaculture 
has been voluntarily endorsed by up to 95 per cent of the producing industry. However, 
voluntary endorsement is not binding, and there remains the question of the five per cent 
who have not signed up to the Code. This is acknowledged by the Executive in the Policy 
Memorandum (para 66), which says: “relying wholly on a voluntary approach leaves 
unanswered the question of how to tackle farms which do not sign up to or adhere to the 
codes of good practice. As yet not every fish farm has signed up to adhering to the code 
and there is no mechanism to enforce adherence.” The Memorandum also states that the 
only sanction is the potential to publish which companies have been judged through audit 
procedures to meet the standards set out; and that even the sanction of expulsion would not 
necessarily play any part in rectifying bad or poor practice.  

10. Advocates believes that, as a matter of principle and in recognition of scientific 
knowledge about fish sentience, fish reared in fish farms should receive the same level of 
protection from the state as other intensively-reared animals. Welfare codes issued by the 
Scottish Executive for other species have evidential status in case of any prosecution for 
animal welfare breaches. It appears that that would not necessarily be the case for the 
industry Code of Good Practice.  

11. Para 5 of the Policy Memorandum supports the “robust voluntary approach” taken by 
the fish farming industry and the shellfish farming industry on parasite control and the 
containment of fish, and would only envisage using the power for Ministers to approve a 
code if problems arose with the industries’ codes. Advocates for Animals sees this as a 
“light touch” and believes it would be reasonable to ask for this to be available for welfare. 
We would like to see flexibility provided within the Bill to allow Ministers, if necessary, also 
to approve codes of practice on other topics including welfare, and this could be achieved 
by the addition of a sub-paragraph to Section 7(2).  

12. Regarding the potential approval of a Code of Practice on parasite control: fish that are 
eaten alive by sealice suffer considerably and treatment must be given. It is noted that a 
previous evidence session referred to the ability or otherwise of fish farm operators to apply 
sealice treatment once their discharge consent was used up, and whether treatment could 
be carried out in well boats (OR 4 Oct 2006, col 3538). Advocates wishes to stress that, 
when treatment for sealice infestation is necessary, it must be carried out. It would be quite 
unacceptable to leave fish to suffer from this parasite burden. Nonetheless, we accept that 
there is real concern over the toxicity of the compounds used to treat sealice. It is hoped 
that alternative approaches to control may be developed which would avoid the need for 
substantial chemical treatments.  

13. We believe that the provisions in Section 8 for the monitoring and enforcement of any 
approved Code of Good Practice are appropriate.  

14. Given that the voluntary code does not include all fish farms, we believe that the powers 
of inspectors, provided in Section 9, are necessary. 

Part 2: Gyrodactylus salaries 
15. We note the new power under Section 16 for Ministers to bring legislation to close 
salmon passageways such as fish passes to move upstream past dams or lades. We are 
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uncertain of the welfare consequences of such a closure, and would ask whether this has 
been assessed.  

16. We note that Section 17 provides powers for Ministers to require the clearance of 
certain fish farms in waters infected, or suspected to be infected, by the parasite 
Gyrodactylus salaris. This involves the withdrawal of all fish from the waters of the farm, and 
the destruction of all live fish that show signs of the parasite or the disease that it causes.  

17. Our concern here is founded on the experience of other large-scale culls, such as that 
undertaken in the foot-and-mouth epidemic of 2001 (an analogy has been drawn between 
the diseases by expert veterinary witnesses appearing before the Committee). We are 
aware that animal welfare can be a casualty in such situations, and that there are practical 
difficulties in organising mass slaughter. The Code of Good Practice (para 5.10.2.1) refers 
to emergency culling, saying that this should be addressed in a farm’s Veterinary Health 
Plan. However, the generic health plan shown in the Code does not specify a 
recommended technique for emergency slaughter, and it would be useful to know which 
methods would be approved in such circumstances.  

Part 3: Fisheries 
Salmon and Freshwater Fisheries 
18. We welcome the prohibition in Sections 20 and 22 on the use of the gaff, tailer, pike gag 
and knotted and wire landing nets in salmon and freshwater fisheries. These devices are all 
unacceptable on welfare grounds. We note that the use of the gaff is prohibited in England 
and Wales under a national by-law. Some fishing clubs (both game and coarse) in Scotland 
already prohibit or frown on the use of these items, although the use of a “quality tailer” has 
been seen recommended on a Scottish fishing website.  

19. We agree with the amendment to the 2003 Salmon and Freshwater Fisheries 
(Consolidation) Act, provided by Section 21(2), to make foul hooking illegal, and with the 
provision in 21(2)(b) that prohibits the leaving of any fishing line with one or more baited 
lures in water unattended. It is clearly bad welfare to catch a fish but not land and despatch 
it as soon as possible.  

20. Advocates supports the proposal by the Scottish SPCA in its written submission, that –
as fishing offences are likely to occur in remote areas – it may be necessary to make 
provision to allow for the prosecution of offences to proceed on the evidence of a single 
witness, as in Section 19A of the Wildlife and Countryside Act.  

21. Section 25(5) and (6) provides for the prohibition of certain baits and lures, to be 
specified by regulation. We understand that the intention is to prevent the transfer of live 
fish to bodies of water, as this can lead to an increased risk of disease and parasites to 
existing stocks, as well as competition between new and indigenous species in a given 
water. As would be expected, Advocates for Animals deplores the use of live 
vertebrates as bait on welfare grounds, and therefore welcomes this proposal. 
Nonetheless, we see no reason why this prohibition should not be specified on the face 
of the Bill: such use of vertebrates would seem to us to contravene the Animal Health 
and Welfare (Scotland) Act 2006, making the need for reform more urgent. 
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SUBMISSION FROM SCOTTISH NATURAL HERITAGE 

We broadly welcome the provisions of the Bill as introduced and are pleased to note 
that many of the recommendations that were made by us in our letter of 21 February 
2006 responding to the consultation document have found their way into the Stage 1 
version.  

Many of the wide range of complex aquaculture and fisheries management issues that 
the Bill addresses are of direct interest to SNH. We welcome in principle measures 
geared to improving the regulation of the aquaculture industry and the management of 
our fish and fisheries resources. As we know you recognize, the Bill – despite its 
extensive scope – does not tackle all the important current issues in the field of 
aquaculture and fisheries management. We are hopeful that those which it omits, such 
as the location/relocation of fish farms and the review of freshwater fisheries 
management structures, will be effectively addressed in other ways, either through the 
drafting of further legislation or, in the case of fisheries management structures, under 
the auspices of the Freshwater Fisheries Strategy.  

SNH’s response to the Bill is attached at Annex A. In our response to the Aquaculture & 
Fisheries Bill Consultation Paper on 21 February 2006, we suggested that the Policy 
Memorandum which accompanied the Bill should explain: a) why new statutory powers 
are sought in some cases but not in others; b) how action in Scotland relates to wider 
action at the UK and international scales; and c) how Ministers propose to weigh up 
complex and competing issues of public interest. Whilst much of this ground has been 
covered within the current document, we feel that the argumentation may not have been 
set out as fully as might be expected, particularly insofar as Gyrodactylus salaris control 
measures are concerned. This weakness may, however, be remedied through the 
Strategic Environmental Assessment for the Gs Contingency Plan.  

ANNEX A  

PART 1 – FISH FARMS & SHELLFISH FARMS  

Section 1 Information about fish farms and shellfish farms  
We support the powers proposed in the Bill. We believe that the provisions outlined in 
S1 of the Bill will provide a solid regulatory backstop to the National Treatment Strategy 
and the aquaculture Code of Good Practice. All farm operators, and not just those within 
AMAs, should be required to collect appropriate parasite control and fish containment 
data. SNH is pleased to note that the Bill, in its current form, reflects this.  

The regulator should have powers to require any farm to make data available on 
request, or to collect data directly, and to require treatment or other actions. In the event 
of refusal, the regulator should have powers to intervene to treat a lice infestation, and 
to recover costs later.  

Section 2 Information offences  
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We agree that a refusal to provide the data specified under Section 1, or the provision of 
false data, should be treated as an offence. If provision is to be made to serve an 
enforcement notice (as detailed in S6), then this action must be based on accurate and 
up-to-date data. Refusal to provide such data could be used as a means of averting 
enforcement – something that should clearly be avoided.  

Section 3 Inspections: parasites  
SNH agrees with this Section of the Bill and has no further comment to make.  

Section 4 Meaning of parasite in Part 1  
Clearly this element of the Bill reflects the relative importance of Caligus elongatus and 
Lepeophtheirus salmonis within the aquaculture industry as it stands today. Marine and 
freshwater aquaculture is currently undergoing a process of change and new species 
are now being considered for, or are already in, commercial production cycles around 
Scottish coasts. By farming new species at commercial levels, it is entirely possible that 
this activity will introduce opportunities for new species of parasites which do not, in the 
wild, currently present a problem to wild conspecifics or other fish. SNH is content that 
provision exists, in S4(2), to modify the meaning of the term ‘parasite’ within the Bill. 

Section 5 Inspections: containment and escape of fish  
SNH does not agree that containment should be a matter for self-regulation and, 
despite the containment provisions contained within the existing industry CoGP, agrees 
with this Section of the Bill. It should be noted that the industry currently has an 
obligation to inform SEERAD once an escape has occurred under the Registration of 
Fish Farming and Shellfish Farming Business (Amendment) (Scotland) Order 2002 and 
it is unclear whether this Order will be repealed should this Section of the Bill remain 
intact after passing through Stages 2 &3. 

Section 6 Enforcement notices  
SNH agrees with this Section of the Bill and supports the view that if the Regulator has 
the power to direct treatment then (s)he should also have powers to pass associated 
costs on to the Industry if it can be demonstrated that a liability exists. 

Section 7 Code of practice  
SNH welcomes engagement by Scottish Ministers in the development of Codes of 
Practice for the aquaculture industry. We are, however, unclear as to how this may 
affect the existing industry CoGP.  

Section 8 Monitoring and enforcement: code of practice  
Once an agreed Code of Practice has been developed, SNH support the view that 
adherence to these should be enforceable by Scottish Ministers.  

Section 9 Powers of inspectors: entry  
SNH agrees with this Section of the Bill and has no further comment to make.  

Section 10 Entry: supplementary  
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SNH agrees with this Section of the Bill and has no further comment to make.  

Section 11 Offences: general  
SNH agrees with this Section of the Bill and has no further comment to make.  

Section 12 Interpretation: Part 1  
“fish” – The Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003 and 
the Import of Live Fish (Scotland) Act 1978 includes crustaceans in the definition of 
'fish'. If this is the definition which is to be adopted within the Bill, then this may need 
clarification.  

“fish farm” - SNH does not consider that restocking hatcheries should be exempted from 
this part of the Bill. Considerable empirical evidence exists that accidental releases from 
hatcheries over long periods of time can have a significant impact on native fish stocks, 
either through genetic introgression or through competitive interactions.  

PART 2 - GYRODACTYLUS SALARIS CONTAINMENT AND TREATMENT  

Section 13 Order under section 2 of the 1937 Act: additional powers  
SNH agrees with this Section of the Bill and has no further comment to make.  

Section 14 Preliminary designation of area by order  
SNH agrees with this Section of the Bill and has no further comment to make.  

Section 15 Construction of barriers to movement of fish, treatment of waters with 
chemical agents etc.
SNH broadly agrees with this Section of the Bill but notes that there are a number of 
factors that may affect the views of SNH, fellow public bodies, and other interested 
parties on the appropriateness of certain control measures. Examples of these may 
include the potential impact of chemical-based treatment on human health, recreation, 
features of conservation interest and compliance with a wide range of other relevant EU 
Directives and physio-chemical (such as pH) or fluvial (discharge) parameters. The Gs 
Contingency Plan, its Strategic Environmental Assessment, and associated decisions 
made by Scottish Ministers, will be crucial in reaching appropriate conclusions on the 
type or range of actions required.  

Section 16 Further powers by regulations under section 31(1) of the 2003 Act  
SNH agrees with this Section of the Bill and has no further comment to make.  

Section 17 Clearance of certain fish farms  
SNH agrees with this Section of the Bill and has no further comment to make. 

Section 18 Gyrodactylus salaris: Scottish Ministers’ powers to take other 
measures  
SNH broadly agrees with this Section of the Bill but reiterates the comments made in 
respect to S15 (above).  
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Section 19 Gyrodactylus salaris: Scottish Ministers’ powers to make payments 
SNH agrees with this Section of the Bill and has no further comment to make.  

PART 3 – FISHERIES

Section 20 Use of gaff, tailer or landing net  
SNH agrees with this Section of the Bill and has no further comment to make.  

Section 21 Rod and line  
SNH agrees with this Section of the Bill and has no further comment to make. 

Section 22 prohibition against using pike gags and certain keepnets  
SNH agrees with this Section of the Bill and has no further comment to make.  

Section 23 Close times for freshwater fish  
SNH strongly agrees with the provisions expressed in this Section of the Bill. 

Section 24 Exemption from certain offences  
SNH agrees with this Section of the Bill and has no further comment to make.  

Section 25 Freshwater fish conservation regulations  
SNH strongly supports the inclusion of this provision within the Bill and believes that 
these, along with the provisions provided in S23 for the specification of weekly and 
annual close times for fish other than migratory salmonids and trout, provide a good 
basis for better fisheries management in Scotland.  

Section 26 Enforcement of Community obligations  
SNH agrees with this Section of the Bill and has no further comment to make.  

PART 4 - MISCELLANEOUS  

Section 27 Unauthorised introduction of fish into certain marine waters  
SNH agrees with this Section of the Bill and supports the imposition of controls to 
regulate the unauthorised movement on fish into marine habitats.  

Section 28 Unauthorised introduction of fish into inland waters  
SNH strongly supports the inclusion of these measures within the Bill provisions. 
Control mechanisms provided by existing legislation are not considered to offer 
adequate protection to the indigenous fish fauna of Scotland. However, whilst SNH 
agrees that new controls are needed, we believe that these should not be confined to 
movements of fish which are considered to be non-native to Scotland. We also have 
concerns about the potential for the movement of fish within and between Scottish 
catchments where there is a risk to local (genetic) biodiversity.  
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Once fish have been delivered it is known to be common practice to discharge the water 
in which they have been transported either into the same waterbody, or into a nearly 
watercourse. Non-native flora and fauna (including fish parasites) can also be 
transported with consignments of fish to inland waters. Once established, the costs of 
control, containment or eradication of introduced species may be significant. SNH 
suggests that issue be considered with respect to the proposed provisions within the 
Bill.  

Section 29 Payments in respect of fish destroyed  
SNH agrees that it may be useful for the Executive to have powers to pay 
compensation, but these should be deployed only in cases where the problems do not 
result from mis-management.  

Section 30 Payments for certain purposes  
SNH agrees that it may be useful for the Executive to have powers to pay for 
aquaculture and fisheries development, promotion, organisation and research. The 
inclusion of sea fisheries and the sea fish industry within S.30(3) appears slightly 
anomalous as this sector has not been fully covered elsewhere within the current Bill. 
Given the fact that so many of the indigenous freshwater fish found in Scotland spend at 
least part of their lives in marine or estuarine habitats, this issue may merit further 
consideration.  

Section 31 Information about fish farming and shellfish farming: economic, social 
and environmental aspects  
SNH has no specific comment to make on this Section of the Bill. 

PART 5 - GENERAL  

Section 32 Crown application  
No comment  

Section 33 Offences by bodies corporate  
No comment  

Section 34 Minor and consequential amendments  
No comment  

Section 35 Ancillary provision  
No comment  

Section 36 Orders  
No comment  

Section 37 Interpretation: general  
No comment  
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Section 38 Short title and commencement  
No comment 
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Scottish Parliament 

Environment and Rural 
Development Committee 

Tuesday 24 October 2006 

[THE CONVENER opened the meeting at 14:05]

Aquaculture and Fisheries 
(Scotland) Bill: Stage 1 

The Convener (Sarah Boyack): Good
afternoon. I welcome members, the press, the 
public and, in particular, our witnesses to the 
Environment and Rural Development Committee’s 
29th meeting in 2006. I remind people to switch 
their mobile phones and BlackBerrys to silent, 
please. We have apologies from Maureen 
Macmillan, who is attending a Justice 2 Committee 
meeting, from Richard Lochhead, who is on a train 
that has broken down or stopped somewhere near 
Inverkeithing, and from me, as I will leave for 
about 10 minutes at half past 2, although I will 
return. Those are all the apologies of which I am 
aware; I also apologise for starting slightly late. 

Agenda item 1 is the third of our evidence 
sessions on the Aquaculture and Fisheries 
(Scotland) Bill. Today, we will consider how the bill 
affects other water users and the conservation and 
welfare issues that are associated with the 
aquaculture industry and freshwater fisheries. 

I welcome our first panel, which comprises 
organisations that represent users of water 
resources for recreational and business purposes. 
I thank the witnesses for providing submissions in 
advance, which helps us. I will not take opening 
statements—I noticed that one submission was 
entitled “Opening General Statement” and it is 
guaranteed that we have read it in full. 

The panel comprises Graham Hutcheon, who is 
the chairperson of the environment committee of 
the Malt Distillers Association of Scotland; Dr 
Alastair Stephen, who is the ecological adviser to 
the Association of Electricity Producers; Mike 
Dales, who is the access and environment officer 
of the Scottish Canoe Association; and William 
Shearer, who is a consultant to the Salmon Net 
Fishing Association of Scotland. 

Rob Gibson (Highlands and Islands) (SNP): 
With a previous panel, we started to consider the 
impacts of dealing with Gyrodactylus salaris by 
flushing river systems. I am keen to follow that up 
with the panel as users of Scotland’s water 
environment. How much are panel members 

involved in the GS task force and in the exercise 
that will take place next February? 

Graham Hutcheon (Malt Distillers 
Association of Scotland): We are involved quite 
heavily and will be involved in the contingency 
assessment in February. That is as much as we 
can say at the moment. The work is under way. 

Rob Gibson: Is everyone in the same position 
of waiting to see what happens? 

Dr Alastair Stephen (Association of 
Electricity Producers): We are waiting to see 
what happens. 

Mike Dales (Scottish Canoe Association): I 
became aware of the contingency exercise only 
out in the lobby 10 or 15 minutes ago. An issue 
arises with retaining the close involvement of a 
group of people in the matter. 

William Shearer (Salmon Net Fishing 
Association of Scotland): I have not been 
involved at all. The association that I represent is 
not mentioned as a stakeholder in the plans that 
have been drawn up to deal with Gyrodactylus. 

Rob Gibson: Perhaps the Scottish Executive’s 
tests ought to involve all your organisations. I hope 
that the evidence today will establish that. 

I am interested in the uses of water for human 
consumption, such as making whisky, because 
they could conflict with the aim of protecting wild 
salmon stocks. How much would the flushing of a 
river system affect the physical business of 
making whisky? 

Graham Hutcheon: That question obviously 
lands on my desk. There are a few unknowns, but 
I have three or four points that are relevant to your 
question. 

If a malt distillery—if not a number of malt 
distilleries—sat on a watercourse that was treated 
chemically, it is unlikely that the distillery would be 
able to operate for the period of time in which the 
chemical was residual in the water. Whether the 
chemical was rotenone or aluminium sulphate, it 
might not be successful because of the geography 
of our watercourses, so several treatments might 
be required, which may mean that a watercourse 
was unavailable for use for some time. That gives 
us a short-term issue. 

If a distillery that produced a branded malt 
whisky was shut down for six months, for example, 
that could ratchet up a profit hit of between £20 
million and £40 million 10 years hence—the 
whisky would not be used right away, but would be 
laid down. Distillers do not have the ability to shut 
up shop and move somewhere else—we are stuck 
where we are—and localised treatment could 
affect one or two operators and nobody else. 
However, the thing that scares me more than 
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anything else is the damage to the international 
reputation of the brand. The Scotch whisky 
industry generates £2.3 billion in exports, and the 
figure is growing. What is the value of quality 
ingredients in any product that is exported 
globally? The quality of water is paramount to our 
brands. 

Whether the problem is perceived or actual, we 
would be very concerned about the chemical 
treatment of watercourses. 

Rob Gibson: In that case, we would assume 
that the contingency plan exercise ought to give us 
some answers to that. 

Graham Hutcheon: Absolutely. 

Rob Gibson: However, at this stage in the 
development of the bill, we do not have those 
answers. Does anyone else want to comment? 

Dr Stephen: In the hydro industry there is 
concern that, if there was a requirement to stop 
the diversion of water from one catchment or sub-
catchment to another for an extended period, that 
would reduce the ability of the energy producers to 
produce renewable energy. That would obviously 
affect targets and revenue. 

Rob Gibson: Many of the longer east coast 
rivers such as the Spey and the Tay, as well as 
the ones in the north-east such as the Dee and so 
on, are major whisky rivers as well as major 
fishing rivers, but they are probably less important 
to the hydro power industry, which is based further 
west. 

Dr Stephen: I am sorry, but the Tay is probably 
the most important hydro river in Scotland and has 
major diversions to take water from one catchment 
or sub-catchment to another. 

Rob Gibson: So it will be essential that we 
understand the implications of GS treatment for 
the hydro industry. 

Dr Stephen: Yes. 

The Convener: Some of those questions raise 
issues that we might want to follow up later with 
the minister. Does Ted Brocklebank want to ask 
about the same issue? 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): I want to follow on from what Rob Gibson 
has said and move on to the next stage. The 
witnesses have all registered concern about the 
arrangements for compensation when water 
becomes contaminated with chemicals. I ask them 
to explain why they feel that the financial 
arrangements that are outlined in the bill do not 
address their fears for their specific businesses. 

Dr Stephen: We are unaware of exactly what 
will need to be done. We have looked at what has 
happened in Norway and the way in which GS is 

treated there. Some evidence suggests that the 
eradication treatments in Norway are not 100 per 
cent successful, and we are not confident that the 
rivers in Scotland are of a similar nature, 
especially the east coast rivers. We are not sure of 
the extent to which the eradication treatments will 
be necessary, or of the timings, the length of time 
they will take or whether eradication will be 
acceptable to a large number of organisations, 
and we are still at sea as far as understanding the 
implications for compensation because we do not 
fully understand what will happen on the ground. 

14:15 

Mr Brocklebank: I suppose that the malt 
distillers’ problems will go further. Graham 
Hutcheon talked about branding and the effect that 
eradication treatments might have on a brand 10 
years down the road. Do you have fears about 
compensation because the industry might lose 
very considerable sums of money? 

Graham Hutcheon: Absolutely, and I have not 
see the full economic impact assessment for 
which the bill allows, so I am not sure whether it 
has been completed. I am certainly aware that we 
have not provided any information for such an 
investigation. You are talking about serious sums 
of money over a very long period of time. People 
still remember when benzene was found in Perrier 
water. 

We cannot underestimate the knowledge that 
the export markets have of our brands and what 
goes into them. The markets are very 
knowledgeable. We had a discussion with Chinese 
journalists about the age of whisky, involving one 
of the industry’s main brands, and they were very 
knowledgeable about our product and how it is 
manufactured. They are well up to speed, so 
eradication treatments could be very damaging not 
just to one brand but to several, given that we 
have blended Scotch as well as single malts. 

Mr Brocklebank: I am thinking about the Spey, 
for example, which is surrounded by distilleries. If 
a major contaminant got into such a river, what 
compensation would you require? Could you pluck 
a figure out of the air? 

Graham Hutcheon: As I said, such an incident 
could cost the profit of one plant that produces a 
seriously important international brand of single 
malt. I have calculated a figure for my company of 
between £20 million and £40 million, but the 
figures can be ratcheted up. Not every distillery 
has an international brand of single malt, but they 
all contribute to the blended product that is sold 
around the world. 

Mr Brocklebank: Could you not take steps to 
insure against such a risk? Would that not be part 
of your normal insurance against a river not being 
as pure as it might be? 
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Graham Hutcheon: I agree that that would be 
possible but can we insure against future brand 
value? I would not like to pay the premium for that. 

Malt whisky sales are growing at 10 per cent per 
year, but if the figure were to drop to 5 per cent in 
the next five to six years, that would be a very 
significant drop and I am not sure that we could 
take up that risk. 

Mr Brocklebank: Does the Scottish Canoe 
Association have any particular fears about 
compensation to its members for their inability to 
use parts of rivers? 

Mike Dales: In some ways, our worries are 
shorter term than those of the whisky industry. 
From the commercial point of view, such an 
incident would probably damage Scotland’s 
reputation as a tourism destination for two or three 
years. Home-grown educational or commercial 
providers of canoeing, rafting or whatever would 
be affected. 

However, depending on where a company is 
based, there is a little bit of movement. For 
example, a company that is based in Stirling might 
well travel to the River Tay to run canoeing trips, 
but it can also use other rivers and lochs. 

Another of our concerns is that although a lot of 
lessons have been drawn from Norway because it 
has gyrodactylosis, its rivers are very different to 
ours; many of them are single rivers from source 
to sea, often with big waterfalls that the disease 
cannot get above. Scotland has problems because 
the disease would be able to get into the high part 
of a river, and because some rivers are very big at 
the estuary end, for example—such as where the 
Earn comes into the Tay. There would be a lot of 
different tributaries to cover if the disease got into 
such a network. 

As others have said, the east coast rivers are 
the ones about which there are most fears, and 
that is also the case from our point of view. 

Eleanor Scott (Highlands and Islands) 
(Green): I have two questions. Mr Shearer, you 
seem to be saying in your submission that if GS 
ever got established in Scotland, eradication 
would not be possible. Will you elaborate on that? 

William Shearer: I would have thought that that 
would be the case, particularly in our bigger rivers. 
There is a lot of evidence from Norway, but the 
Norwegian rivers, which are relatively short and 
fast flowing and have no tributaries, are very 
different to those in Scotland. How could one treat 
a body of water of the size of the Tay, with its 
many tributaries and lochs, if Gyrodactylus got into 
that river system? 

We feel that the erection of barriers, particularly 
on big rivers, will cost many millions of pounds. A 
relatively simple barrier across the North Esk, just 

above the head of tide, which was designed and 
costed in the 1960s, was going to cost £500,000. 
We should consider what that would be in present-
day figures and the fact that the North Esk is not 
by any manner of means the biggest river in 
Scotland.  

Eleanor Scott: Is it your understanding that in 
order to contain the parasite to sections of rivers 
we would have to use barriers? 

William Shearer: I would have thought so. 
Going back to a previous question, obviously 
members of our association very much depend on 
the salmon that is produced by the rivers. If we kill 
off the salmon, those businesses will stop work, 
and since most of them are centred in the more 
rural areas, there is little or no possibility of people 
getting alternative work. Furthermore, if there are 
no salmon to catch, their gear will become 
valueless.  

Eleanor Scott: My other question was for the 
Scottish Canoe Association. Mike Dales 
mentioned in his submission the need to learn the 
lessons from foot-and-mouth disease in relation to 
GS. What are those lessons? 

Mike Dales: There are probably quite a few 
lessons there—too many to go into now. One 
lesson is about having a group that can be brought 
together quickly. A real problem with the foot-and-
mouth outbreak was that it began on the same day 
that the draft Land Reform (Scotland) Bill was 
published, when NFU Scotland left the national 
access forum. A ready-made group that could 
have been brought together to discuss the 
problem had just fallen apart that week. The 
Scottish Executive working group on GS has given 
us the beginnings of a group that can bring the 
multiple interests together. The four of us here 
come from different directions, but if a group with 
organisations such as ours, the Executive and 
other bodies could be brought in the day after an 
outbreak, that would be useful.  

Another lesson is not to give ministers the 
chance to stop one activity and make it look as if 
that solved the problem or did something dynamic. 
That was a problem with foot and mouth; certain 
things were stopped and we did not quite know 
why, and other things continued and we were not 
quite sure why they continued. We need to solve 
the problem and cure the disease, rather than just 
have politicians being seen to do something.  

Eleanor Scott: How aware are water users, 
both here and abroad, of the issue of GS and the 
need to prevent it from taking a hold here? 

Mike Dales: Not very aware. Our submission 
includes a link to our website and the information 
that we are putting out. We launched that in May 
this year, and I hope that quite a few people have 
seen it. Sailors and other water recreation 
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organisations were certainly going to adopt our 
advice. 

Information could be given out in other ways as 
well as through recreational bodies such as ours. 
When I went over to Norway on the Newcastle to 
Bergen ferry last August, no information on GS 
was given to us on either our outward or return 
journeys, despite the fact that the two kayaks on 
our roof-rack made it obvious that we were 
participating in water sports. I wonder how many 
other people pass through those ports with fishing 
rods, diving tanks or dinghies. No leaflet is ever 
handed out to them, even though it is obvious that 
their holiday will involve such recreation. 

Eleanor Scott: That is a very good point. 

The Convener: What precautionary measures 
need to be taken at the moment? The submission 
from the whisky industry points out that, first, we 
should not assume that GS will come to Scotland 
and, secondly, we should do all that we can to 
prevent it from coming here. [Interruption.]

We have a fire alert. Let me explain our 
emergency planning arrangements. I would have 
just continued with the meeting but, apparently, we 
need to suspend the meeting while the fire alert 
announcements continue. I will suspend the 
meeting until we have clarity on what is 
happening. 

14:26 

Meeting suspended. 

14:37 

On resuming—

The Convener: I call the meeting to order. We 
have had the nod to continue the meeting while 
final check-ups are being carried out. 

I hope that I am not being rude, but I intend 
simply to table my questions and read the Official 
Report later to find out how they are answered. I 
will repeat my earlier question as I think that it may 
have been cut off by the increasing noise. 

My first question is about the focus on 
prevention rather than cure, which is an issue that 
everyone today has mentioned in relation to GS. 
Does more need to be done to promote the 
prevention angle? Mike Dales suggested that 
canoeists were not aware of the potential danger 
of bringing GS into the country in the bottom of a 
canoe. Is there concern about that issue? What 
evidence exists about it? 

The different written submissions also mention 
the need to disinfect fishing equipment that has 
been used elsewhere and suggest a ban on the 
import of live fish. Why is that particularly 

important? Should other issues relating to 
prevention be higher up our agenda than the 
extreme measures, on which fears have been 
expressed, such as the use of the fairly severe 
chemicals that we discussed in previous evidence 
sessions? 

I need to leave for a few minutes while you 
answer those questions, but I leave you in the 
capable hands of Eleanor Scott  

Dr Stephen: I will start with the question on the 
ban on imports of live fish. Having been involved 
with the GS task force from the very start of the 
process, I recall that a risk assessment that was 
carried out for the Department for Environment, 
Food and Rural Affairs by various experts in the 
south highlighted that the most likely route for GS 
getting into this country was through the import of 
live fish. That risk was deemed to be far greater 
than the risk of importing GS on angling 
equipment or canoes or by any other method. I 
know that huge problems would arise with a ban—
I and most other members of the task force were 
unaware of this at the time—because of the 
European free trade agreement, but the issue still 
needs to be considered. 

If the main risk of getting GS into this country is 
through the import of live fish, there must be ways 
of ensuring that we reduce that risk. I agree with 
Willie Shearer that, if GS gets into one of our 
major rivers such as the River Tay, it is here to 
stay. There is no way that we could treat the River 
Tay or any other large body of water that 
contained fish harbouring the GS parasite. If such 
an incident were to happen, we would have an on-
going containment problem for evermore. Instead 
of thinking of ways of treating or containing it, we 
should be putting our minds to preventing it from 
entering our water system in the first place.  

Graham Hutcheon: I support that point of view. 
The situation is exactly as Dr Stephen described: if 
it is here, it is here. I doubt that we would ever 
eradicate it.  

The measures that need to be put in place to 
ensure that the movement of fish is managed 
properly need to be mandatory, not voluntary. 
Although I accept that the risk is very low, we 
should take measures to disinfect fishing tackle, 
canoes and diving tanks. The issue should be 
raised at the highest level to ensure that those 
items are disinfected when they are brought back 
into the country. At the time of foot-and-mouth 
disease, if someone took golf clubs to the United 
States of America, the equipment was taken away 
and disinfected on arrival. That probably did 
nothing to stop the spread of the disease, but it 
raised awareness of the risk. 

Dr Stephen: On people re-entering the country 
with angling tackle or canoeing equipment, things 
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would be okay if there was a border between 
England and Scotland. We could search 
everyone’s cars and ensure that everything that 
had been abroad was disinfected. It is easy to—
[Interruption.]

The Deputy Convener (Eleanor Scott): We are 
being told that we can return to normal working, 
although we have already done so. 

Dr Stephen: If a limited number of airports were 
involved, the challenge would be doable. In New 
Zealand and Iceland, where major recreational 
fisheries are part of the tourism trade, the situation 
can be controlled quite easily by way of 
disinfecting angling equipment. However, I cannot 
imagine how we could do that effectively in 
Scotland if it was not done on a United Kingdom-
wide basis. 

The Deputy Convener: Right. I assume that 
you are saying that it would have to be done on a 
UK-wide basis. 

Dr Stephen: If we are going to do it at all, it has 
to be done comprehensively. 

Mike Dales: All of us are appearing as panel 
members, and some of us are serving on the GS 
working group, because of our determination to 
keep GS out in the first place. Prevention is the 
priority, not eradication. Obviously, we need to put 
in place an eradication system that can quickly 
snap into action if GS were to get here, but we are 
determined to keep it out. 

There are a few useful principles that can be 
used to keep out GS. As Sarah Boyack 
suggested, GS can be brought into the country on 
the underside of a canoe. The chances are that 
anyone who is a little bit aware of the problem will 
wash out their canoe, but forget to rinse out their 
sponge or throw line. People are more likely to 
bring GS into the country on peripheral bits of 
equipment. The advice that we give out on our 
website is that people should think of those other 
pieces of equipment, many of which are small 
enough to put into a freezer. We only need to put 
a throw line or whatever into the freezer for 24 
hours for the parasite to be killed. 

We want to raise awareness. People need to 
know the risks. If they go abroad, they need to 
take their knowledge a step further and learn more 
about GS. In that way, they are more likely to do 
the right thing when they return to Scotland after a 
fishing or canoeing trip. 

The Deputy Convener: Mr Shearer, you are the 
only witness who has not yet commented on this 
matter.  

William Shearer: I can only reiterate what has 
already been said. My associates and I are very 
strongly of the opinion that trying to prevent GS 
from coming into the country and closing as many 

routes through which it might enter as possible is 
the best way forward.  

14:45 

Elaine Smith (Coatbridge and Chryston) 
(Lab): I want to clarify something with Alastair 
Stephen. Your organisation is promoting a ban on 
the import of live fish. Are you saying that there 
are problems with that in Europe? Do you think 
that there should be a ban on the import of live fish 
for the whole of the UK?  

Dr Stephen: I am not an expert in the transfer of 
disease. However, the risk assessment that was 
carried out suggested that imported live fish was 
the most likely route in for the parasite. Those who 
are experts in the transfer of disease and in the 
movements of fish should take the matter very 
seriously. 

The Deputy Convener: If no other members 
wish to continue on that point, I invite Richard 
Lochhead to return to the whisky issue. 

Richard Lochhead (Moray) (SNP): Given that 
half the nation’s malt whisky facilities are based in 
my constituency, I am taking a close interest in the 
impact of the bill on that sector. I apologise for 
arriving late—my train was delayed. I missed the 
first few questions and answers, although I know 
that they were about the impact on the whisky 
industry. You might not have explored one point, 
which I now wish to raise, about the potential 
prohibition of transferring water from one area to 
another, whether it is the water of a burn or stream 
or the water of a whole catchment area. Could 
Graham Hutcheon address the impact that that 
could have on the whisky sector? I know that 
some distilleries in Scotland transfer water; they 
might take water from one area and put it back in 
another area. The proposed prohibition of such 
transfers would clearly have an impact. 

Graham Hutcheon: The overall impact of that 
would depend on the definition of a catchment 
area. A number of distilleries transfer from one 
river catchment area to another, which is 
comparable to how the hydroelectricity industry 
transfers water. If there was a ban on such 
movement of water, the distilleries concerned 
would be likely to close. Their operation would be 
unsustainable without the water resource. The 
proposal is a real threat.  

A number—albeit not many—of distilleries move 
water from one catchment area to another, but 
almost every distillery moves water from one river 
to another, or from one stream into the main 
catchment. As I said, it depends how that is 
defined. That is another risk on our list.  

Richard Lochhead: I presume that you have 
made your views known to the Scottish Executive 
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Environment and Rural Affairs Department. What 
feedback have you been getting about where the 
debate is going? 

Graham Hutcheon: This meeting forms part of 
the process of ensuring that our views are aired. 
As we have said, the process goes into next year 
when it comes to remediation actions and 
assessments. We are in the loop, and we will 
ensure that our voices are heard and our input 
listened to. 

Dr Stephen: I will add something on the issue of 
transferring water. From the hydro perspective, if 
long-term cessation of transfer is ordered, that 
would impact significantly on renewable energy 
production in certain places, as well as on 
revenue. Scottish and Southern Energy, for which 
I work on a day-to-day basis, has calculated that, if 
transfer from one intake on the Spey over towards 
the Tay is stopped—that is one of our crucial 
catchment transfers—that would mean losing 
energy equivalent to a 25-turbine wind farm or 
revenue of about £4 million a year. That is 
significant. 

Elaine Smith: The AEP suggests in its 
submission that 

“the financial consequences of the Bill are not sufficiently 
clear.”

Is that related to the fact that the financial 
memorandum does not refer directly to the 
potential costs of using the bill’s power to 
compensate? Is there another issue? Why do you 
think that the financial consequences are not 
clear? How much clearer should they be? 

Dr Stephen: We are unclear about what would 
be required if GS got into a catchment. We do not 
know whether that would require a simple 
treatment of a couple of days in an attempt to 
eradicate the parasite. Such a treatment might 
have virtually no impact on the hydro industry. 
However, if the parasite got into a catchment 
where there was significant water transfer, that 
might mean that water transfer would have to be 
switched off for a year. It is horses for courses. We 
do not know what the implications will be and 
whether financial compensation will be made 
available. 

Elaine Smith: Reference is made to the power 
to compensate. 

Dr Stephen: Referring to a power to 
compensate is different from stating what people 
will actually get. 

The Convener: We need to take two issues 
forward with ministers. The first is how the 
compensation provisions are expected to operate. 
Financial issues underpin that, both for the 
industries that use rivers and from the Executive’s 
perspective. The other issue is who is involved in 

prevention and what specific prevention measures 
can be taken. We have raised some important 
issues, which we want to ensure are passed on to 
the minister. 

As members have no more questions, I thank 
the witnesses for their evidence, which has been 
very helpful. 

We will have a short suspension while the 
members of the second panel take their places. 

14:51 

Meeting suspended. 

14:52 

On resuming—

The Convener: I welcome our second panel, 
who it is intended will help us get to grips with the 
nature conservation and animal welfare issues 
associated with the aquaculture industry and 
freshwater fisheries. I welcome Dawn Purchase, 
who is the mariculture officer at the Marine 
Conservation Society; Libby Anderson, who is 
policy director at Advocates for Animals; and John 
Thomson, who is the director of strategy and 
operations (west) at Scottish Natural Heritage. I 
thank you all for being with us this afternoon and 
for giving us your written evidence in advance, 
which we have all read. 

Eleanor Scott: My first question, if I get more 
than one, is for Libby Anderson. Advocates for 
Animals’ submission mentions concerns about the 
welfare consequences of a slaughter policy if 
disease is found in the salmon population. Can 
you comment on your concerns about fish welfare 
generally as matters stand now? What could the 
bill do to make things better and what concerns do 
you have that that aspect of the bill could make 
the situation worse? 

Libby Anderson (Advocates for Animals): I 
will answer your second question first and 
therefore address the specific point. 

My submission and other witnesses have drawn 
parallels between an outbreak of GS and an 
outbreak of foot-and-mouth disease, because they 
are quite analogous. It is necessary to have a 
contingency plan and protocols in place to protect 
animals that might be subject to emergency mass 
slaughter. We saw during the foot-and-mouth 
outbreak a few years ago that animal welfare was 
compromised. I looked in the code of good 
practice, which we will probably discuss later, to 
see what it said about emergency culling. It 
referred to veterinary health plans, but there were 
no specifics. Yesterday, I discussed the issue with 
the Executive because I was concerned that in the 
event of having to clear a fish farm rapidly, the 
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normal quite humane modern stunning and killing 
procedures might not be applicable. 

The industry has introduced fairly humane 
slaughter techniques in the normal course of 
harvesting, but in an emergency they might go out 
the window. One could envisage live fish being 
disposed of by being hoovered up and macerated, 
which we would consider completely 
unacceptable. I am trying to explore what 
techniques would be used. As far as I know, there 
is no specific recommendation, so it would be 
helpful if one could be set down in a protocol soon. 

If there were a mass slaughter, we would 
probably say that the use of a high dose of 
anaesthetic would be appropriate to stun the 
animals first. We would not agree with the use of 
CO2 as an anaesthetic, because we think that it is 
aversive—it can induce immobility, but not 
necessarily unconsciousness. In other words, 
animals could be exsanguinated and eviscerated 
while they were not unconscious, which would be 
completely unacceptable. The use of CO2 would 
not be supported by the code of practice, either. 
We need some detail on what the welfare 
protocols on mass slaughter would be in the event 
of an outbreak of GS. 

On the general welfare of fish, I said that I feel 
that fish are unduly vulnerable. When I was little, I 
was told that fish do not feel pain, but nowadays 
we know that that is not the case. We have a great 
deal of scientific evidence that fish feel pain. They 
do not feel pain in the same way as a mammal 
feels pain—I would not compare hooking a fish 
with hooking a dog, for example, as some other 
animal welfare campaigners have done—but there 
is evidence that they feel pain and I would be 
happy to provide more detail on that if the 
committee would like it. 

Eleanor Scott: Would you expect the methods 
for humane emergency slaughter, in the event that 
a cull was necessary, to be set out in regulations? 
Although you think that the bill should state that 
the methods that are used must be humane, you 
would not expect details of that to be included in 
the bill. 

Libby Anderson: I would not expect such 
details to be included in the bill. We have asked 
that the bill include provision to deal with health 
and welfare, which are covered in the industry 
code. We would like there to be the facility to deal 
with those extremely important matters statutorily, 
in the same way that parasite control and escape 
control are dealt with. 

Mr Brocklebank: I have two questions about 
Dawn Purchase’s submission. You claim that a 
key issue that is not incorporated in the existing 
code of good practice, but which should be, is food 
sustainability. You do not really develop the point. 

What were you getting at when you said that food 
sustainability is one of the most crucial aspects to 
consider? 

Dawn Purchase (Marine Conservation 
Society): If one wants to promote a sustainable 
aquaculture industry in Scotland, a key contributor 
to that sustainability must be the sourcing of the 
wild fish that provide feed for farmed salmon, 
which are a carnivorous fish. The manufacture of 
the aquafeeds—the fishmeal and the fish-oil—that 
produce those carnivorous fish relies heavily on 
wild capture fisheries, so if we are to achieve true 
sustainability in the Scottish aquaculture industry, 
we must ensure that the components that are 
used to manufacture that feed come from a 
sustainable supply. 

I do not think that the code of good practice 
gives enough coverage to addressing feed 
sustainability fully. For example, the 
recommendations of the fishmeal information 
network and the International Fishmeal and Fish 
Oil Organisation are used as the only indicator on 
wild capture feed sustainability, but organisations 
such as the International Council for the 
Exploration of the Sea might well recommend 
tighter management measures for key wild capture 
species such as blue whiting and the sand eel. 
ICES’s most recent advice might well recommend 
a reduced capture or a zero capture for those 
fisheries. Although management measures might 
be in place, they might not comply with the 
scientific recommendations on the fisheries on 
which the production of farmed salmon relies, so it 
is arguable whether those fisheries are 
sustainable. If the Scottish aquaculture industry 
continues to expand, that will put even more 
pressure and reliance on wild capture fisheries, so 
it is essential that we ensure the long-term 
sustainability of those species. 

Mr Brocklebank: We have received a 
submission from Marks and Spencer claiming that 
the way ahead is perhaps through its branded 
product, Lochmuir salmon. It says that the farm 
fish  

“are given a unique feed formulation which reflects the diet 
of wild salmon. All the fish oil and meal used in the feed is 
sourced using…leading wild fish sustainable sourcing 
policies.”

Is that the kind of idea that you are talking about? 
Should that system be worked throughout the fish 
farming industry? 

15:00 

Dawn Purchase: Yes, provided that those wild 
fish sustainable sourcing policies take due 
consideration of the most appropriate scientific 
advice, such as that given by ICES, on effective 
long-term fisheries management to ensure stock 
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sustainability. The Marks and Spencer system is 
one way forward and one of a suite of measures 
that can be employed to ensure long-term feed 
sustainability. It should be supplemented by 
examining the viability of alternative fish feeds, 
such as full or partial substitution with vegetable 
proteins, by ensuring feed wastage minimisation 
happens in every fish farm, and by considering 
alternative farmed sources of food. We should 
also put an emphasis on farming non-carnivorous 
species. That is a suite of measures that should 
be adopted. 

Mr Brocklebank: My other question relates to 
your view that the impact of escaping farmed 
salmon on wild salmon stocks is well documented. 
Is that actually true? From the evidence that we 
have had so far, it seems that although we know 
about the escapes, it is not quite so clear what 
happens to the escapees. You indicate that there 
is dilution of genetic diversity from interbreeding, 
but the evidence is not so clear. 

Dawn Purchase: There is probably not so much 
clear evidence from Scotland, but globally there 
certainly is. Although it may not be substantiated 
with accurate facts and figures, enough 
documented research is available to indicate that 
there is a significant problem of genetic diversity 
from escapes. I have papers, which I am happy to 
submit to the committee, to demonstrate that 
although there may be hybrid vigour in the F1 
generation after farm fish escape and interbreed 
with wild stocks, there is significant genetic dilution 
in wild populations in subsequent breeding and F2 
generations. 

Mr Alasdair Morrison (Western Isles) (Lab): I
want to follow up Libby Anderson’s point about 
using anaesthetic in a mass cull. How would 
anaesthetic be administered? 

Libby Anderson: I assume that it would be 
done in an anaesthetic bath. Fish are routinely 
anaesthetised on fish farms, for example to strip 
the eggs from females or milt from the males. It is 
a question of devising the protocol so that we have 
a mechanism for when an emergency arises. 

Mr Morrison: Given that it would be an 
emergency, how quickly could anaesthetic be 
administered? 

Libby Anderson: There would have to be a 
contingency plan. It is an area on which I would 
want more information, but mechanisms could be 
in place. We have a mechanism for fairly humane 
slaughter on salmon farms in the normal course of 
things. Percussive stunning and exsanguination is 
pretty humane. If we do not have that, there needs 
to be an alternative. We cannot just say that, 
because there is an emergency, it does not matter 
how we kill the fish. 

Mr Morrison: How much would it cost the 
industry to put in place this all-singing, all-dancing, 
wonderful, cosy way of culling fish? 

Libby Anderson: I do not think that any cull will 
ever be cosy or all-singing or all-dancing. This is a 
question of our values and approach to treating 
such intensively reared animals humanely. They 
are sentient and can suffer, so it is appropriate 
that we provide for their welfare. I could not put a 
cost on the plan, but it would be excellent if the 
Executive could provide that information. 

Rob Gibson: Scottish Natural Heritage 
mentions in its submission the empirical evidence 
on accidental releases from hatcheries and the 
like. Following the point Dawn Purchase made, will 
John Thomson take us through the effect on wild 
stocks of escapes from hatcheries? 

John Thomson (Scottish Natural Heritage): I 
do not think that I can add much to what Dawn 
Purchase said. Some evidence exists on the 
issue. I am not a geneticist, but I am aware that 
studies have been undertaken on the genetic 
dilution of wild stocks. The issue is attracting 
considerable interest and concern. If the 
committee is looking for further evidence and 
research references, we can write back with that. 

The Convener: We would like to have that, 
given that a couple of questions have been asked 
about the matter. You and Dawn Purchase have 
mentioned that more evidence is available. If it is 
readily available, it would be useful to see it. 

Dawn Purchase: I am happy to submit the 
papers that I have used for reference. 

The Convener: That is excellent. 

Rob Gibson: The bill will be a central part of 
developing the code of good environmental 
practice. SNH talks about a time 

“Once an agreed Code of Practice has been developed”,

but evidence in previous weeks has suggested 
that the bill will underpin the code of practice that 
the industry has developed. Does SNH suggest 
that the industry code needs to be redrawn? 

John Thomson: We have made it clear that we 
strongly welcome the industry’s development of 
the code of practice. We recognise the huge effort 
that went into bringing on board as much of the 
industry as has already signed up to the code of 
practice. 

We do not knock the existing code of practice, 
but we have made it clear that we do not feel that 
it goes far enough in every respect. That relates to 
its scope—for example, it does not cover some 
interactions with aquaculture in relation to 
biodiversity and the landscape, which are SNH’s 
interests. To an extent, the code represents a 
lowest common denominator. The industry 
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recognises that, over time, it is hoped that some of 
the standards that are laid down in the code of 
practice will be raised. That is why we implied that 
the code is a step along a road but is not the 
destination. 

Rob Gibson: Have you been involved in 
drawing up the code? Who is involved in that? 

John Thomson: During preparation of the code, 
consultation was pretty wide. I am not familiar with 
all the detail of everybody who was spoken to, but 
we played our full part in the consultation process. 
It was made clear when the code was launched 
that it would be subject to review over time—it is 
not cast in stone and will be reviewed and 
amended in the light of experience. We have 
made it clear that we are keen to be part of and to 
contribute to that process. 

Libby Anderson: Some years ago, in a 
previous job, I was a member of the welfare sub-
group that considered the code. I think it is 
excellent, but I tend to agree with my colleagues 
that environmental aspects could be strengthened, 
although they are beyond my remit. 

The animal health and welfare sections in the 
code are good, but they are general. When I 
considered the code some years ago, we 
discussed specifics about water quality, periods of 
starvation for animals before slaughter and 
stocking density, and I see none of that in the 
code. I would like the code to progress, to become 
much more detailed and to give much more 
guidance, so that it becomes more like statutory 
welfare codes for livestock. 

Dawn Purchase: We were not involved in the 
development of the code, although we were 
involved in the consultation process. The strategic 
framework for Scottish aquaculture states that a 
code of best environmental practice will be 
developed and incorporated in the code of good 
practice, but that has not been progressed thus 
far. Such a code would offer an excellent 
opportunity to build on the code of good practice 
and to raise the bar for environmental 
performance on several key issues. 

Rob Gibson: The bill will provide statutory 
underpinning only for the aspects of the code that 
deal with parasite control and the prevention of 
escapes. Should any other aspects of the code be 
underpinned by statute? If so, which ones? I 
presume that Dawn Purchase wants the code of 
environmental practice to be incorporated, but 
should it be underpinned in the bill? 

Dawn Purchase: One key provision that should 
be included in the bill is a minimum legal standard 
for cage design. Such a provision could be 
incorporated in the containment part of the code of 
good practice. The aim would be to ensure that all 
containment in the aquaculture industry reached a 

certain level. The minimum legal standard should 
allow cages to deal with the experienced and 
anticipated climatic conditions. 

Rob Gibson: I have a separate point for John 
Thomson. I think he told us that, under existing 
legislation, the definition of “fish” includes 
crustaceans, but that there is a question about 
whether crustaceans are included in the definition 
in the bill. 

John Thomson: The point that we were 
anxious to make is that we want crayfish to be 
defined as fish, because of some of the problems 
that we have with American signal crayfish in 
Scottish rivers. That was the key point—I do not 
have sufficient legal expertise to say whether 
crustaceans are currently defined as fish. 

Rob Gibson: We may ask the minister about 
that. 

I have one final little point about dealing with GS 
by flushing rivers with chemicals. What would your 
attitude be if freshwater mussels, a rare and 
protected species in Scotland, were affected by 
that? This is the classic case of chemicals 
affecting a whole river system. Would freshwater 
mussels be destroyed? 

John Thomson: Potentially, yes. That 
reinforces the point that members of the previous 
panel made: prevention is obviously far better than 
any attempt at cure. We want to keep GS out 
rather than have to deal with it when it is here. If 
GS arrived and affected a river that hosts 
freshwater pearl mussels, a difficult decision would 
have to be made. Some provisions on the 
processes that have to be gone through in such a 
situation are written into the relevant European 
legislation—the habitats directive.  

In general, we acknowledge that in spite of the 
damaging effects of the chemicals that would have 
to be used to purge rivers, they might be the least 
bad option in some circumstances, so we would 
have to accept some of the damaging impacts on 
other natural heritage interests. However, the 
issue can be dealt with only on a case-by-case 
basis and in the light of the established 
procedures that I mentioned. 

The Convener: What prevention measures are 
appropriate for GS? Obviously, if we have to deal 
with a GS outbreak, nobody will be happy, 
because it will have health implications for the fish 
that are involved, implications for the water quality 
and potential long-term economic impacts on a 
range of industries. Do any precautionary 
measures need to be given more emphasis? The 
question is for all the witnesses, but I ask John 
Thomson to kick off for SNH. 
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John Thomson: We have been closely involved 
in the work that has been done on GS until now. 
We are fairly happy with what has come out of that 
work to date. We do not have any specific 
recommendations to make for additional 
measures. I can check to see whether there is 
anything that we want to add to our existing 
evidence on the matter, but I am not aware of 
anything. It is important that all the issues that 
have been identified are addressed with rigour. 
That is evident from the experience of foot-and-
mouth, which has been mentioned already. Often, 
the necessary controls exist in theory but are not 
implemented vigorously in practice. 

The Convener: In this case, what are the 
controls that exist in theory? In the previous 
evidence-taking session, canoeing interests 
commented on the lack of information about 
whether it is acceptable to take a canoe to Norway 
and to bring it back to Scotland. What about 
fishing equipment? Does it need to be sterilised? 
What kind of checks should be carried out on live 
fish that are introduced to watercourses? Are there 
other steps that need to be taken, or do you see 
the measures to which I have just referred as 
precautionary? 

John Thomson: Key among the issues you 
have highlighted are live fish, which are the most 
obvious potential source of GS. That is the issue 
about which we need to be most worried. 

The Convener: A previous witness suggested 
that people should simply not be allowed to import 
live fish into the Scottish river system. Is that too 
extreme a position? Where does the balance lie 
on the issue? 

John Thomson: In general, we are very wary of 
introducing species from other environments. We 
have concerns about transfers of native species of 
fish even between catchments in Scotland, as our 
instincts in the area are naturally precautionary. 
Obviously, that extends to the importation of live 
fish from other countries. Our default position is 
probably “Don’t do it” unless there is a very 
obvious reason for needing to do it. 

The Convener: Does the bill provide a strong 
enough framework for that policy position? 

John Thomson: It probably does. I am not 
aware of deficiencies in that respect. 

The Convener: We may ask the minister 
whether the intention of the bill is to prevent live 
fish from being imported. It is not 100 per cent 
clear that that is its purpose. Would either of the 
other witnesses like to comment on precautionary 
principle issues? 

Dawn Purchase: I was unable to submit written 
evidence on GS because it is outside my remit. 

Having listened to the previous evidence-taking 
session and having heard with alarm that people 
are able to take a kayak to Bergen and to bring it 
back without anyone mentioning the problem, I 
make the simple point that it is essential that all 
key water users are made aware of the issue, 
however that is done. Prevention is the key. It 
seems to me, as someone who has no expertise 
in the area, that if GS can be transported very 
easily to this country from abroad it is essential 
that all key water users are made aware not only 
of the risk of transmitting it to this country but of 
the implications of their not taking simple 
preventive measures to stop that happening. 

Libby Anderson: I cannot help you a great 
deal. Biosecurity and animal welfare tend to go 
hand in hand, as breaches of one often lead to 
breaches of the other, but this issue is a bit 
beyond my remit. 

The Convener: I have another question about 
what should happen in the event of an outbreak of 
GS. John Thomson suggested that we need to 
take the least worst option. If fairly strong doses of 
chemicals need to be put into our rivers to try to 
eradicate GS, what impact might that have on 
human health, given that rivers are used by 
canoeists and on a good day—I would not 
discount this as a possibility—by swimmers? In 
that context, where would the bill kick in? 

John Thomson: I preface my response by 
saying that we are certainly not experts in human 
health—

The Convener: I was thinking more from a 
recreation perspective. 

John Thomson: From a recreation perspective, 
the temporary closure of a river for certain 
recreational activities might be a necessary and 
acceptable consequence of an effort to control the 
disease if it came into the country. The existing 
access code allows for certain temporary 
restrictions on access for other reasons. In 
principle, restrictions should not be a great 
problem, but they reinforce the argument that we 
should try not to get into the situation in the first 
place. In practice, such issues would not be a 
major consideration. 

The worry might be that the authorities could 
overreact in terms of the number of rivers they 
considered had to be treated. I would not expect 
an overreaction in this case, but we can see that 
something of that was evident in the reaction to 
foot-and-mouth. A second worry might be that the 
public would get the impression that recreational 
activities were barred much more widely than they 
actually were. That brings us back to the need for 
communication, which we have already discussed 
in the context of taking equipment in and out of 
Britain. It would be important to be open and 
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straightforward with the public and to tell them 
what was being done, where, why and for how 
long. 

Nora Radcliffe (Gordon) (LD): Both SNH and 
the Marine Conservation Society expressed 
disappointment that powers to direct fish farms to 
relocate have been omitted from the bill. Will you 
elaborate a little on that? 

Dawn Purchase: We expressed disappointment 
that the bill does not provide powers to close fish 
farms when owners are unwilling to relocate them. 
A poor-performing established fish farm that, due 
to a previous planning consent, is inappropriately 
sited—perhaps in shallow water or in a poor tidal 
flushing area—might be known to have an 
adverse impact and to have other associated 
problems. If the fish farm’s owners are given the 
option of financial assistance to relocate the farm 
to a more appropriate area but are unwilling to do 
so, we are left in a difficult situation. If we establish 
that the fish farm is a poor performer and is 
inappropriately sited and the owners refuse the 
option of financial assistance to relocate, what do 
we do? My concern is about what happens in that 
situation. 

A concern that arose with the draft bill was that it 
would be difficult to prove that closing a fish farm 
was in the public interest. However, a closure 
could be in the public interest if it would enhance 
wild salmonid stocks and have an impact on 
protected marine habitats and species—that would 
obviously be in everybody’s interest—and on the 
interaction with predators. All those impacts would 
be in the public interest and they can all be 
affected by poor-performing fish farms. We were 
quite disappointed that the bill does not include 
powers to close fish farms. 

John Thomson: From an SNH perspective, I 
echo those comments. It is not that we think that 
legislation and regulation should be the first port of 
call in dealing with this issue, or that we expect 
these powers to be used frequently—or, indeed, at 
all. It is better to address such issues in a more 
consensual way, particularly given the amount of 
restructuring that is going on in the fish farming 
industry. I hope that there will be scope to remove 
some of the more problematic sites and to 
concentrate production on better ones. 
Nevertheless, last-resort powers can be helpful in 
concentrating minds on addressing situations that 
you hope will not arise. 

Dawn Purchase: This is also a key point for the 
fish farming industry: allowing very poor 
performers that are adversely impacting on the 
environment and overall performance to carry on 
cannot be good for its reputation. 

The Convener: Thank you for giving such 
helpful evidence on some very detailed questions.  

Quite a number of issues have emerged that will 
have to be dealt with in subsequent evidence-
taking sessions. One thing that has certainly come 
over loud and clear is that who is eligible for and 
who pays compensation—and whether, as a 
couple of submissions have highlighted, there is a 
liability issue—is a difficult public policy matter.  

Witnesses have made strong points about 
prevention and, indeed, communication. For 
example, who will communicate with whom and 
what needs to be communicated to the public or to 
different interest groups? In next week’s evidence-
taking session, which is the penultimate one on 
the bill, we will hear from another range of 
organisations with an interest in the bill. 

I suspend the meeting briefly to let this panel of 
witnesses escape. 

15:27 

Meeting suspended. 
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH CANOE ASSOCIATION 
 

I presented evidence to the Environment and Rural Development Committee on  
October 24th on behalf of the Scottish Canoe Association (SCA). Following on from 
that meeting I would like to add a few short points to clarify some of the issues that 
came up in the meeting.  
 
In my previous written evidence I provided a web link to the SCA’s Gs advice and in 
the meeting I described my own personal experience of taking the ferry from 
Newcastle to Bergen in August 2005 with kayaks on my roof rack and not being 
given any advice on Gs. Whilst I would hope that most canoeists using that ferry in 
2006 would have seen the SCA advice and taken precautions in advance, such as 
taking disinfectant or salt with them, I feel there is a need for some form of “back 
stop”.  
 
As I checked in for the ferry last year every passenger was presented with a drinks 
voucher for the bar on the ferry along with a boarding card. A Gs leaflet could have 
been handed over to every passenger or driver at that point, or perhaps just to those 
with visible signs of equipment relating to water. As well as our kayaks, other cars 
had fishing rods or windsurfers on their roof racks, or dinghies on trailers. A generic 
leaflet produced by a government agency would be a very useful back stop that 
would get the message across to those water users who have not received the 
message before leaving home.  
 
As our advice, and similar advice from other bodies, becomes more widely known 
about, the need for a back stop will reduce; but whilst representative bodies are 
making efforts to raise the profile of the issue I think we have to assume that 
awareness is going to be patchy and some people will be travelling to infected 
countries with no knowledge of the Gs parasite.  
 
I should point out that our advice is on our website, has been in our magazine 
“Scottish Paddler” and been mentioned in various other canoeing magazines. 
Furthermore, some canoe shops are now stocking packets of Virkon S disinfectant, 
so that product is much easier to obtain than it was last year.  
 
As I said on Tuesday, the SCA is determined to work with other bodies to prevent 
this parasite getting into this country. Prevention has to be the priority, but we also 
need to take contingency planning seriously. Thinking about contingency planning 
since the meeting I feel that a Gs Working Group should be formed and continue to 
meet at least once a year so that all the interested parties keep abreast of the latest 
developments and policy decisions.  
 
Finally, in relation to adventure tourism businesses that operate on water, whilst 
many would, as I said on Tuesday, be able to travel to other lochs or rivers, many 
would inevitably go out of business as a result of Gs getting into the Scottish river 
system. The damage to Scotland’s reputation as an adventure tourism destination 
may be relatively short lived, compared to the long term damage that could be 
caused to the whisky industry for instance, but nevertheless, a number of small rural 
businesses would be lost and would not be there when the tourists eventually 
returned. 
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SUPPLEMENTARY EVIDENCE FROM SALMON NET FISHING ASSOCIATION 
OF SCOTLAND 
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SUPPLEMENTARY INFORMATION FROM THE MARINE CONSERVATION SOCIETY  
 

The Marine Conservation Society has referred the Committee to the following published 
research material on the effects on wild stocks of escapes from fish farms.  
 
Rapid parallel evolutionary changes of gene transcription profiles in farmed Atlantic 
salmon, Molecular Ecology (2006), 15, 9-20  
 
Effects of aquaculture on wild fish populations: a synthesis of data, Environmental 
Review 13, 145-168 (2005)  
 
Fugitive salmon: assessing the risks of escaped fish from net-pen aquaculture, 
Bioscience, May 2005, Vol 55, No.5  
 
Potential genetic interaction between wild and farm salmon of the same species, Office 
of the Commissioner for Aquatic Development Fisheries and Oceans, Canada, 
September 1999 
 
Fitness reductions and potential extinction of wild populations of Atlantic salmon, Salmo 
Salar, as a result of interactions with escaped farm salmon, Proceedings of the Royal 
Society of London, B (2003) 270, 2443-2450  
 
On the run – escaped farmed fish in Norwegian waters, WWF Norway Report 2/2005 
 

 SUPPLEMENTARY SUBMISSION FROM SCOTTISH NATURAL HERITAGE  
 

Thank you for the opportunity to discuss SNH's views on the Aquaculture and Fisheries 
(Scotland) Bill on 24 October 2006. During the meeting, the ERDC asked SNH to 
provide some additional information with regard to the genetic impact of escaped farmed 
salmon.  
 
SNH believes that containment is a key issue and that controls should apply to all fish 
farms and all species in all locations (sea and freshwater). A summary of the impact of 
escaped Atlantic salmon is included in the 'Review and synthesis of the environmental 
impacts of aquaculture' (2002). This report, commissioned by the Scottish Executive 
Central Research Unit and compiled by the Scottish Association for Marine Science and 
Napier University, concluded that "escapes from salmon farms ... constitute a major 
threat to wild populations".  
 
An electronic copy of the report can be downloaded from the SE website at: 
http://www.scotland.gov.uk/cru/kd01/green/reia-00.asp.  
 
Whilst most published studies have focussed on Atlantic salmon, the impact of genetic 
introgression and reduced survivorship may not be limited to this species. Some data is 
available for brown trout for example, but information on other freshwater or marine 
species (such as cod) are lacking. The industry Code of Good Practice for Finfish 
Aquaculture published in January 2006, and plans within the Bill to make this 
enforceable, are to be welcomed and will go some way to controlling addressing this 
issue. However, restocking hatcheries are exempted from scrutiny or risk assessment 
and it is possible that accidental releases from hatcheries over long periods of time may 
also have a significant impact on native fish stocks, either through genetic introgression 
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or through competitive interactions. Such installations are not covered by the 
aquaculture industry CoGP and will remain unregulated.  
 
Once escapes have taken place, it will be difficult or impossible to retrieve most of the 
fish. We do not know where they go or how far they might range. Asking fish farmers to 
keep gill nets, seine nets or any other type of capture equipment on site is unlikely to 
make this situation any better except in extreme circumstances where fish run up the 
nearest river at spawning time. These methods are indiscriminate (in the case of gill 
nets, lethal) and it will be difficult to remove these fish from the spawning population 
without damaging wild stock. The best course of action, therefore would be to ensure 
that escapes don’t happen in the first place. To avoid this, it is essential that containment 
measures are up to a specified standard and regularly monitored.  
 
Attached below is, as requested, a list of published studies on the impact of fish 
escapes. I hope that this satisfies the ERDC’s request for further information on this 
subject. If not, please get back to me.  
 
References  
 
Atlantic salmon  
 
Clifford, S.L., McGinnity, P., and Ferguson, A. 1998. Genetics changes in Atlantic 
salmon (Salmo salar L.) populations of NW Irish Rivers resulting from escapes of adult 
farm salmon. Can. J. Fish. Aquat. Sci. 55, 358-363.  
 
Crozier, W. W. 1993. Evidence of genetic interaction between escaped farmed salmon 
and wild Atlantic salmon (Salmo salar L.) in a Northern Irish river. Aquaculture 113: 19-
29.  
 
Einum, S. & I. A. Fleming 1997. Genetic divergence and interactions in the wild among 
native, farmed and hybrid Atlantic salmon. Journal of Fish Biology 50: 634-651.  
 
Fleming, I. A. & S. Einum 1997. Experimental tests of genetic divergence of farmed from 
wild Atlantic salmon due to domestication. ICES J. Mar. Sci. 54: 1051-1063.  
 
Fleming, I.A. & E. Petersson. 2001. The ability of released, hatchery salmonids to breed 
and contribute to the natural productivity of wild populations. Nordic. J. Freshw. Res. 
75:71- 98.  
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Lifetime success and interactions of farm salmon invading a native population. Proc. 
Roy. Soc. Lond. B. Bio. 267:1517- 1523.  
 
Garant, D., I. Fleming, Einum, S. & Bernatchez, L. 2003. Alternative life-history tactics as 
potential vehicles for speeding introgression of farm salmon traits into wild populations. 
Ecology Letters 6: 541- 549.  
 
Jonsson, B., N. Jonsson, & L. P. Hansen. 1991. Differences in life history and migratory 
behaviour between wild and hatchery-reared Atlantic salmon in nature. Aquaculture 98: 
69-78.  
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SUBMISSION FROM THE ASSOCIATION OF SALMON FISHERY BOARDS AND THE 
RIVERS AND FISHERIES TRUST OF SCOTLAND  

We would like to thank the Committee for giving us a further opportunity to give additional 
evidence on the Aquaculture and Fisheries (Scotland) Bill prior to our oral evidence session 
on the 1st of November.  
This document is only concerned with the issues contained in section one of the Bill (Fish 
Farms and Shellfish Farms).  

Our concerns fall into three main areas:  
• Issues surrounding sea lice 
• Issues concerning escapes  
• Issues over the fear of potential additional costs for the industry. 

These issues have arisen out of the oral evidence that has already been given to the 
Committee by various parties in previous evidence sessions.  

For example, you were given evidence on the 27
th 

September that: “Licensing control 
should be given more of a chance before we proceed to legislation….Some of the 
measures, particularly in respect of sea lice, are more rigorous than they need to be”. 
Others have described the proposed legislation as: “A sledgehammer to crack a nut”. 

We would like to leave the Committee in no doubt that we believe this legislation is 
absolutely essential in underpinning all the progress that has been made over the years in 
dealing with both escapes and sea-lice. From the transcripts of the debate so far there 
appear to be people who would have us believe that these initiatives represent a “job done” 
and that the proposed legislation is heavy handed and draconian. We would dispute this in 
the strongest possible terms. It is unquestionably true that progress has been made through 
the system of Area Management Agreements and that, in certain areas, there are signs of a 
recovery in terms of wild fish stocks in some areas. However, this is not true everywhere. 
There are quite a number of places where there are no agreements and problems with sea 
lice are still emerging on a regular basis within AMA areas checking the recovery of stocks.  

In addition, there are those promoting the idea that the Code of Good Practice is a fully 
functional solution that will deal with all of the impacts of the industry’s impacts on both wild 
fish and the wider environment. Whilst we welcome and support the Code, it cannot and 
should not be seen as any sort of substitute for appropriate regulation. It is after all 
voluntary, as yet untested and does not cover the whole of the Industry and there are no 
penalties for breaches of the Code.  
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With regard to escapes, some have suggested that the Industry is on top of the problem 
and escapee salmon are unlikely to breed or cause damage even if they do escape and that 
legislation is therefore not required. The Scottish Executive’s own statistics challenge these 
assumptions showing, if anything, a rising trend in reported escapes in recent years.  

When put in the context of the total number of wild salmon running into Scottish salmon 
rivers, estimated at about 1m-1.25 million per annum, figures of nearly 900,000 escapes in 
2005 (in a relatively small part of the North West Coast of Scotland where wild stocks in 
many systems are measured in tens or hundreds) are extremely worrying. We would argue 
that the problem is very far from under control and that the extension of regulations to this 
area is both highly appropriate and long overdue.  

Furthermore there is now conclusive peer reviewed evidence that farmed salmon do breed 
with wild fish (Fergusson & McGinnity, University of Belfast) demonstrating the dangers 
associated with cross-breeding between wild and farmed fish. This research has been 
recognised throughout the international Atlantic salmon management community and by 
NASCO, an international treaty to which the UK is a signatory. NASCO signatories have 
recognised the fact that evolutionary pressures have developed discrete populations both 
between and within our salmon catchments and that farmed fish may compromise this 
adaptive ‘fitness’. It is therefore widely accepted that a precautionary approach to 
compromising this fitness by stocking with wild fish from other catchments and from 
incursions by escapes should be taken. We believe that this legislation is a reasonable and 
practical recognition of this problem.  

Finally, the question of additional costs for the Industry has arisen in the various debates 
over these proposals. We are told that over 95% of Industry has signed up to the Code of 
practice and is behaving in an environmentally responsible fashion. Given the way the 
regulations are presented, namely by underpinning the Code, the industry surely has 
nothing to fear? As you heard in oral evidence from the Bill Team, “For a small fish farmer 
or a large multinational that is signed up to acceptable practice, as set out in the Industry’s 
code of practice, there should be no additional cost”. We do not therefore accept the 
pleading that this legislation will impact on competitiveness in an international context; 
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unless of course the Industry is failing to meet its environmental commitments, in which 
case regulation is essential anyway.  

Sid Patten, representing the Scottish Salmon Producers Association, representing over 

95% of the Industry, in his evidence to you on the 4
th 

Oct stated that: “The proposed 
containment measures in the Bill are not unhelpful, but they merely reflect the 
practices and protocols that the industry has had in place for some time….” and that 
with reference to sea lice ….. the Bill provides the correct backstop for people who 
do not apply the proper regimes and protocols that are important to manage the 
problem…”. When the vast majority of the Industry, wild-fish interests and the Executive 
are all welcoming this legislation, it would seem abundantly clear that it is not only 
necessary but also well supported.  

Two further important points need to be made over why this form of regulation is important: 

•  As has been demonstrated above, and despite the apparent complacency on these 
subjects expressed by some, sea-lice and escapes remain significant problems. 
Given it is accepted by society that regulation of impacts is an acknowledged way of 
controlling environmental problems, it is actually wholly illogical that these two issues 
have hitherto fallen through the regulatory safety net. Given the elegant way which 
the proposed regulation of these issues meshes with the industry Code, and given 
the support of the industry for this approach, we would hope that this approach to the 
regulation of such controversial issues would attract the support of the Parliament.  

•  Furthermore, there are currently measures being put in place to fully transfer 
planning responsibility for fish farms to Local Authorities. This, we are now advised, 
will result in open ended planning permission being given to fish farms. The 
argument used to defend this move is that it provides industry with the security it 
needs to attract investors and this is balanced by the fact that the industry is subject 
to the regulation of its various impacts in a variety of ways. Two of these impacts, as 
expressed above, are escapes and sea-lice. We therefore believe it is now even 
more important, against the background of the principle of ‘deemed consent’, that all 
aspects of the fish farming industry’s environmental impacts are subject to what 
amounts to an appropriately pitched, light touch and - again we re-emphasise - 
industry representative body supported, regulatory approach.  

We therefore would ask the Committee to support a solution to these problems that has 
taken many years to resolve and has the support of wild fisheries managers, the industry 
representative body and the Scottish Executive. 

SUBMISSION FROM THE SCOTTISH RURAL PROPERTY AND BUSINESS 
ASSOCIATION 

INTRODUCTION
The Scottish Rural Property & Business Association (“SRPBA”) is grateful for the 
opportunity to provide written and oral evidence to the Committee during it’s stage 1
examination of the general principles of the Aquaculture and Fisheries (Scotland) Bill 
(“the Bill”). 
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The SRPBA represents the interests of around 2500 land managers in Scotland. 
Perhaps unlike most other stakeholder groups that will provide evidence on the Bill, the 
Association represents those with both fish farming and freshwater fisheries interests. In 
relation to the latter, the Association has taken an active role on the Freshwater 
Fisheries Forum Steering Group which assisted the Scottish Executive in the process of 
producing the Bill.  

The Association is supportive of the general principles of the Bill although we do have 
some concerns regarding a few of the provisions.  

PART 1 – FISH FARMS AND SHELL FISH FARMS  

The SRPBA is supportive of the Bill’s approach to control of parasites and 
containment/escape on fish farms and shell fish farms. The policy memorandum 
indicates that the Bill will underpin the current voluntary approach to regulation and that 
the Bill will provide a “backstop” where voluntary measures are not succeeding. This is 
the correct approach. It is important that there are robust remedies in place to deter and 
control those who are not prepared to follow the voluntary route.  

Information
It is generally welcome to have more openness and sharing of information for the 
specific purposes of prevention, control and reduction of parasites and 
containment/prevention of escapes. Indeed any catch information already gathered for 
freshwater fisheries could also be useful in this regard. This should be used in 
combination with information on catches already collected each year by Fisheries 
Research Services (FRS), and should be assembled on a catchment or river basis to 
make such information more meaningful.  

Definition of Parasite  
The SRPBA agrees with the Bill’s approach and if other species are identified it is right 
that Ministers should have a power to extend the definition.  

Penalties  
The Association believes the scale of penalty (level 4 fine) is appropriate and consistent 
with existing legislation.  

Code of Practice  
The SRPBA believes that the existing voluntary code which was developed with 
consensus within the industry and with input from other stakeholders should be used to 
form the statutory code. The Code of Conduct, and any subsequent alteration must 
have the support of the industry and other stakeholders.  
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Enforcement 
 
The Association believes that enforcement and frequency of inspections should be risk 
based and proportionate and recognise the place of the code. They should be 
sufficiently frequent to reassure but not so numerous as to be overtly disruptive.  

It is also important that inspectors should be appropriately qualified in order to ensure 
they have the respect of the industry, and the Bill makes no recommendation in this 
regard. The FRS currently provides expert scientific and technical advice to 
Government on marine and freshwater fisheries, aquaculture and the protection of the 
aquatic environment. Their role could be expanded to take on the inspectorate duties, 
perhaps with input from appropriately qualified representatives from the State Veterinary 
Service (SVS).  

Escapes  
It remains a concern of the SRPBA that escapes from fish farms can have an impact on, 
and could be highly damaging to, wild fish stocks, and that some escapes are 
preventable. The Bill does attempt to address this issue by allowing enforcement 
notices to be served on fish farm operators if inspections show that insufficient 
precautions are in place to contain fish stocks. An alternative approach would be to 
align escape of farmed fish with escape of other animals. The Animals (Scotland) Act 
1987 for example creates duties of care upon keepers of animals on land. Whilst there 
is no case for the creation of strict liability in the fish farming context (as there is not the 
same concern about public safety) a statutory duty of care, with reasonable defences 
where appropriate, should be considered. The SRPBA acknowledges that in the main 
fish farmers have no desire to see escapes and that some escapes may occur despite 
all necessary precautions due to uncontrollable events or other unforeseeable risks 
such as weather.  

PART 2 – GYRODACTYLUS SALARIS: CONTAINMENT AND TREATMENT  

The SRPBA acknowledges the very serious threat posed by Gs. Whilst we welcome the 
proposals in the Bill for dealing with spread of the disease, we believe that greater 
efforts must be made to prevent the disease entering the UK in the first place and would 
support the comments made by the Association of Salmon Fisheries Boards in this 
regard.  

On the issue of compensation the SRPBA believes that the Bill should clarify that the 
Scottish Ministers have a duty to compensate rather than, as presently drafted, a 
discretion (see section 19). There is no reason why this issue should be treated 
differently to compensation on the destruction of livestock for disease prevention and 
control. We accept that the detail of such compensation should be left to secondary 
legislation to allow the necessary flexibility.  

PART 3 – FISHERIES  

Again, the SRPBA broadly welcomes the provisions in this part of the Bill but has a few 
areas of concern.  
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Multiple Rods  
We have a concern regarding the legitimisation of multiple rod use. Whilst we 
appreciate that in some areas this is common practice we concur with the concerns 
raised by the Association of Salmon Fisheries Boards on this issue. Resourcing of 
enforcement is also an issue which is not adequately addressed.  

Close times  
The SRPBA accepts the principle of creating close times for freshwater fish and agrees 
that this should assist in conservation of stocks. For consistency and simplicity we 
believe that the close times for all fish should be fixed in a similar manner i.e. through 
secondary legislation. There is an anomaly in that the close time for brown trout will 
remain specified on the face of the 2003 Act.  

Conservation measures.
We welcome the provisions in section 25 regarding conservation if the purpose is to 
align regulation of freshwater fishing with salmon fishing. “Freshwater fish” for the 
purposes of this section has the meaning assigned to it in the 2003 Act which means 
any fish living in freshwater but excluding only salmon and any migratory fish.  
Consideration should be given however to how 25 (7) will fit with the existing 
constitution of Area Salmon Fishery Boards under the 2003 Act. These Boards appoint 
the bailiffs and there may be an issue about funds of the Boards being used to deal with 
freshwater fish. There is also the possibility of a conflict of interest for the bailiffs. It 
would need to be clarified whether they are expected to report to the area/district Board 
or to the Scottish Ministers or both.  

PART 4 – MISCELLANEOUS  

Compensation  
As indicated above in the context of compensation for destruction of fish in the event of 
outbreak of Gs, the SRPBA believes that in section 29 it should be stated that Scottish 
Ministers have a duty to compensate, not merely an option.  

Unauthorised introduction
The 2003 Act is amended to create a new offence of intentionally introducing live fish to 
inland waters. The term “fish” is not a defined term in the 2003 Act and in the event that 
similar provisions do not exist elsewhere for shellfish, consideration should be given to 
adding shellfish to this provision explicitly.  
Information about fish farming and shell fish farming: economic, social and 
environmental aspects  
Whilst we appreciate that having information for these purposes would be useful for 
Government, we are concerned that this section is too woolly. The type of information 
which may relate to the “economic, social and environmental aspects” of fish farming or 
shell fish farming is not clear. Businesses will generally be reluctant to incur the 
additional costs of having to provide additional information where it is not seen to be 
directly related to the wellbeing of the business or the industry.  
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SCHEDULE  

Protection orders  
Some amendments are made to the process of obtaining a Protection Order, which are 
welcomed, but it is disappointing that the Executive was not in a position to take forward 
in this Bill the recommendations of the Scottish office Task Force Report on Protection 
Orders from 1998, particularly in relation to conservation issues.  

The Bill proposes that Scottish ministers can require a local inquiry if there is local 
opposition to a variation of a Protection Order (paragraph 5, page 23). It is not clear 
what is meant by a local inquiry in this context and this should be clarified. Any inquiry 
should be limited to the relevant catchment area or part thereof and should be carried 
out in the context of availability of trout fishing in the area of the original Protection 
Order. Protection Orders should balance conservation with access.  

The Policy Memorandum accompanying the Bill states that “Scottish Ministers have 
made it clear that the system of protection orders will be revoked” once new 
management structures are developed. The SRPBA believes this is premature until a 
consultation with the industry has taken place specifically on this issue to ascertain the 
relative strengths and weaknesses of the current system and until fully integrated 
fishery management plans have been developed. 

SUBMISSION FROM THE ASSOCIATION OF SCOTTISH STILLWATER FISHERIES 

Further to our submission on the Consultation of the Aquaculture and Fisheries Bill 
(June, 2006) we would like to thank you for giving the Association of Scottish Stillwater 
Fisheries the opportunity to act as witness to the Committee on 1st November, 2006.  

In general the ASSF welcomes the initial response to the consultation. However, there 
are points that we feel we have to raise, and these are listed below:  

Part 3.1; Gyrodactylus salaris (GS) Paragraph 57; we welcome the proposal to 
provide an enabling power to establish a scheme to make payments to those parties 
who suffer losses as a consequence of Scottish Ministers exercising their powers in 
relation to all aspects of GS in the Bill.

The ASSF asks that such a scheme should take into consideration all relevant losses, 
both direct and indirect (if applicable), as a consequence of such action.  

The ASSF asks that the Committee should consider extending this part of the Bill to 
include other novel diseases and parasites to protect fisheries in the future.  

The ASSF is a strong supporter of this proposed Aquaculture and Fisheries Bill and 
greatly appreciates being involved at an early stage of its consultation. We look forward 
to attending the Scottish Parliament and continuing this close relationship.  
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SUBMISSION FROM THE TAY LIAISON COMMITTEE 

Gyrodactylus salaris 

It is important to have measures in place to respond to an out-break. Preventative 
procedures such as the complete disinfecting of all equipment, including anything 
connected with water sports, which has been used abroad, and any equipment being 
brought into the UK. Some form of certificate from an authorised disinfecting centre 
whether at the point of entry, or from an accepted procedural agreement with another 
country, would be necessary. Perhaps a disinfecting at point of entry may be more 
easily controlled? The alternative may be the production of a certificate before being 
allowed to launch any type of vessel, or be issued with a permit to fish.  

On the suspicion of an out-break, procedures for confirmation would require a suitable, 
but brief time scale, during which all angling, and other water related access should 
cease. On confirmation it would depend on the location of the fishery and the adjacent 
fisheries what immediate steps should be taken.  

A loch, which is self contained and a put and take fishery with restricted in and out flow, 
would be an example when treatment could be fairly immediate. There could be 
treatment along the in and outflow streams for a suitable distance determined from out-
break confirmation tests, and barriers could be fairly easily put in place.  

A river system with inter connected lochs is an entirely different prospect. If an out-
break was confirmed close to the headwaters, it would be safe to assume that the entire 
system was infected. If an out-break was confirmed close to the tidal water this would 
cause a different problem in determining quickly the extent of the infection, and any 
treatment would still effect the remainder of the system.  

Migratory fish can travel long distances in the right water conditions, some being caught 
with full sea lice attached 50 road miles from salt water, so barriers would have little or 
no effect on a major river system, except perhaps for preventing further fish from 
entering the treated water.  

Self contained purpose built fish farms with controlled water supply and holding pools 
would be more easily isolated and the extent of any out-break better controlled. 
However holding nets or ponds, which are sited in, or beside inland lochs, or make use 
of inland waterways for fresh water supply, would cause greater problems in 
containment and treatment.  

How would the movement of fish eating wild life in a contaminated water system be 
controlled? Could Herons or similar which carry fish to feed young be instrumental in 
spreading the problem to unaffected water courses?  

Perhaps an example could be taken from the Foot and Mouth measures on access to 
areas under investigation. To chemically treat an entire river system, as has been 
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carried out elsewhere is a massive undertaking. Large lochs would be more difficult to 
treat as has been the experience in Norway. Recovery after being given the all clear 
would be lengthy and require costly monitoring. Norway seems to be the only country 
which treats an entire system, and it has been found not always to be completely 
satisfactory.  

Sea Loch rearing facilities and hatcheries, if infected could be subject to more 
immediate confirmation and treatment, being more isolated, but checks on any river 
close by would be required.  

Compensation could depend on market prices for destroyed stock, in a commercial 
operation. Loss of earnings from letting or leasing beats could be a question requiring 
guidelines. The time period before clearance is given would also require to be taken into 
account.  

Amendments to Rules on Access 

There is no provision in the proposals for the setting up of a form of management 
structure. Therefore it must be surmised from the clauses contained in the Bill, that 
existing and any future committee is to be bound by them. It is necessary to make sure 
there are clear definitions on the membership and powers of a management committee.  
Liaison Committees must be mandatory with mandatory powers. There is the 
opportunity to give these committees real teeth and powers under statute to enforce the 
principals under which Protection Orders are granted. All committees should have their 
core representatives from those organisations who represent angling organisations and 
riparian owners, on the system, together with representatives from environment groups, 
migratory fish interests, and any other body which accesses the waters within the 
system. No single group interest should have control. There must be a constitution 
approved in committee.  

Proposals for applying for an order can, with modern technology, can be wide spread on 
suitable sites on the web. Publicity in the press with meetings open to the public, being 
advertised in local papers during the build up to the application would bring this to the 
attention of everyone in a system. The final notice of application could be in local papers 
and a minimum of two broad sheets, as well as on the web.  

Presently the boundaries of the system applying for an order are defined, and if it is 
granted then all waters and beats are covered by the order. Provision is made in the 
proposals for exempting defined sections from access for reasons of privacy, safety, 
and the environment where specific orders are in place to protect such as SSI or similar, 
or where there is a need for conservation or development programmes. Under the terms 
of agreement from each riparian owner are defined the number of rods, times and 
methodology. This framework is the base line from which any management committee 
can not retreat, only advance in access and improvements. Cost of permits is also 
defined with usually annual reviews, but there is an obligation to prohibit excessive 
charges.  
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Once the order has been granted, it is then that mandatory powers are required to be 
available to the committee to correctly manage, administer and monitor an order. These 
are listed as follows, and have been assembled from hands on experience.  

1.  Access agreements with riparian owners to freshwater fishing, should be legal 
and binding, and transferable with the sale of property. The document must be part 
of the legal package of land deeds.  

2.  Once an agreement is reached for the establishment of an application, and that 
submission succeeds, then this is the bench mark for progressing to improve in the 
following years.  

3.  There should be a review clause for each agreement, but it must be clear that this 
is entirely separate from any lease agreements with a third party.  

4.  No alterations to the access terms may be made by any party, with out full 
consultation prior to any changes being implemented, and after being approved by 
the committee.  

5.  It should be mandatory to have all requests for annual returns to be made by the 
agreed date. Failure to comply should carry a statutory charge.  

6.  There must be an annual report presented at an AGM, and available to any 
interested party.  

7.  All meeting of committee must be in public with perhaps a part in the proceedings 
when other party’s views or questions can be heard. 

8.  Appointed Wardens must have training and revision meetings and approved in 
committee prior to their appointment.  

9.  The committee should carry out monitoring.  
10.  If after full investigation it is found that any group, or individual, is continually miss 

using the access to fish, they or the individual should be publicly identified.  
11.  If a riparian owner is ignoring the agreed access, or is not providing the facilities to 

fish then that beat should be considered for being removed from an order, after all 
avenues of consultation have been explored.  

12.  Wardens should have stronger powers to put illegal anglers off beats when they 
are not complying with either having permission to fish, in writing, or not following 
the allowed methods.  

13.  All anglers must purchase a permit before starting to fish.  
14.  Confiscation of angling items could be considered with Police involvement, and on 

payment of a suitable fine to the committee, items could be released. Provided 
legal action is not pending.  

15.  The reporting of all miss demeanours must be backed by documentation.  
16.  The fixing of notices with suitable wording should not be subject to any other 

legislation but defined in size under a clause in the Bill.  
17.  Funding should be financed from a levy on permits sold payable with the 

requested returns and set each year at the AGM. A budget should be prepared  
18.  There would require to be funding from the executive until a management structure 

is sufficiently established. There should be a suitable number of full time officials to 
deal promptly with administration and monitoring.  
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Fish Movements 

All live fish movements into, out of and around a protected system must be advised in 
advance to the management. The source of the fish and destination will require 
approval, and production and inspection of certificates from the source essential.  

Management and stocking programmes within the protected catchment, involving live 
fish from the same system, should be subject to the same regulations.  

Ornamental fish movements and movement of none native species should be subject to 
the same regulations.  

Miscellaneous Amendments 

Rod Rests are presently used when trolling with lures for migratory fish on lochs or 
harling on rivers. Some fishing deeds allow three others four rods with rests regardless 
of how many anglers are in the boat. Three seems to be a fair number if this is to be 
defined for this type of fishing. Ferox Trout fishing by boat uses the same methods. 
Bank fishing should be with one hand held rod, using fly or lures. Ledgering, for 
salmonids, is an accepted method of fishing and the use of a single rod rest could be 
allowed. Deliberate trolling for trout should not be permitted.  

Rod rests are used by coarse anglers and have become very sophisticated with bait 
indicators etc. Again three in use at any one time by a single angler seems a fair 
number, whether fishing from a static boat or the shore. Deliberate trolling should not be 
allowed for coarse fish.  

Specific mention should be made on methods for disabled anglers.  

Local fishery rules could be framed round the above but not the use of more rods than 
defined.  

Consideration should be given to recommending barbless hooks being used for certain 
species or during certain months when spawning takes place. Perhaps through local 
management.  

It should be made clear that setline fishing is prohibited, and can be defined as leaving 
a rod with bait in the water unattended to be retrieved later.  

Use of Live Vertebrates as Bait 
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Totally ban the use of live vertebrates. Pike angling is mostly with dead marine species 
or bought packaged bait.  

Use of Gaffs, Tailors, Pike Gags and Landing Nets with Knotted Mesh 



The availability of knotless landing nets makes the use of the above items outmoded 
and a ban can only assist with the safe return of all undersized fish or catch and 
release.  

Foul Hooking 

Define as deliberately catching fish by means other than enticing to take artificial flies, 
baits or lures by mouth, and make it illegal.  

Close Times 

Migratory fish have by natural selection differing spawning seasons on separate rivers. 
The closed season should be left to local management.  

Brown Trout do have a much narrower period for spawning, but require sufficient time to 
recover and therefore the present close season seems appropriate. 

Grayling are not found in all systems or throughout systems where they are found. Local 
management should determine any closed season.  

Most coarse fish spawn during the late spring, but local knowledge will be able to 
determine exactly when each species spawn. Pike are the main species of coarse fish, 
which are fished for during the winter months. The accepted closed season for 
spawning and recovery is the month of May on some waters and seems to suit.  

The present no fishing rule for migratory fish on a Sunday works very well and allows 
freshwater anglers access to some beats which it may be difficult to fish on any other 
day due to being booked.  

Eradication of Fish or Adversely affect their Environment 

There must be control on the removal of any species and any action, which may disturb 
the habitat.  

There may be occasions when the removal of fish is considered necessary for specific 
reasons caused by actions out with normal circumstances, or to carry out specific 
scientific work. Dredging and gravel removal should be addressed, and diversion of 
watercourses. A clause for considering reasons for such a proposal would be better 
rather than any prohibition clause.  

General 

There should be no obstruction of the passage of fish upstream to spawn, passes must 
be provided where necessary. At the same time there must be no obstruction or activity 
to prevent fish, which do not move up stream to spawn but move into reeded areas at 
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loch edges or into the lower reaches of rivers. Perhaps the wording for extending the 
definition of Fish should include all native species. 

SUBMISSION FROM THE SALMON AND TROUT ASSOCIATION 

The Salmon and Trout Association wishes to provide a written submission to the call for 
evidence for the above Bill.  

The Salmon and Trout Association is the UK’s largest membership organisation relating 
to game fish and their environment and represents the views of over 100,000 anglers, 
fishery owners, managers and affiliated trades.  

Whilst we support the majority of provisions in the Bill, we believe that there are a 
number of areas where it could go further to help enhance, protect and promote 
Scotland’s unique and world-renowned wild fish resource 
.
It should be remembered that freshwater fisheries (both coarse and game) contribute 
significantly to the Scottish rural economy and, more importantly, have a massive 
potential for development and expansion. At present, published figures show that 
anglers (from UK and abroad) contribute significantly to the Scottish economy (£113 
million per annum would actually be lost to the economy if angling were to cease, 
although the annual turnover is much greater than this). The angling industry also 
supports over 2,800 full time equivalent jobs (plus tens of thousands of volunteer 
workers) and generates nearly £50 million in wages and self-employment income. It is 
generally accepted, within the freshwater fisheries industry, that there is massive 
potential for self-sustainable expansion of the industry with a resulting significant 
increase in angler spend and job creation in rural areas.  

It is therefore of the utmost importance that the provisions within the Bill are effective, 
meaningful and backed by adequately financed resources so that they do not hinder this 
potentially very significant, self sustaining expansion of the freshwater fisheries industry 
in Scotland.  

1 Aquaculture 

We believe that it is absolutely essential that the proposed aquaculture inspectorate, as 
outlined in the Bill, is given a very clearly defined and very strong enforcement role to 
enable it to deal with wayward operators. Of particular importance is the need for strong 
and significant penalties where appropriate. However, this means that the inspectorate 
must have adequate practical and financial resources.  

Section 1:7-8 Code of practice for escapes and parasite infection  

We strongly welcome the proposals for an enforced code of practice to deal with fish 
farm escapes and parasites. It is not possible for us to comment in detail without 
knowing what the code will actually contain. However, we are very disappointed that the 
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Bill does not confer a liability offence on operators where escapes occurred due to 
proven negligence. It is an accepted fact that escapes from a fish farm can cause 
serious damage to wild stocks, and a resulting loss of income and jobs to the freshwater 
fisheries industry and Scotland as a whole. Escapes are known, for example, to 
contaminate the genetics of unique wild stocks, spread disease and often, in the case of 
freshwater escapes, predate to a significant extent on the wild fish that are present. We 
strongly believe that the Executive should reconsider its position on this extremely 
important issue.  

Whilst seawater to seawater aquaculture transfers are to be dealt with through 
subordinate legislation, we are extremely concerned that transfers between freshwater 
to freshwater and freshwater to seawater are not to be regulated. We believe that such 
regulation is absolutely vital and urge the Committee to question the Executive on this 
matter.  

2 Gyrodactylus salaries (Gs) 

We see Gs as potentially one of the greatest ever threats to freshwater fisheries in 
Scotland and the UK as a whole. There is no question that if Gs became established in 
Scotland it will cause irreparable damage to both salmon stocks and the whole of the 
angling industry in Scotland. It is not over stating the case to say that its introduction 
would probably cause the near total collapse of angling in Scotland both as a local and 
tourism resource. If Gs became established in Scotland’s major river catchments then it 
is highly unlikely that it would ever be eradicated due to the physical nature of the 
waters. We therefore urge the Executive to fully implement the measures outlined in the 
Bill without delay. A very strong preventative programme and, especially, proper levels 
of monitoring and enforcement are needed to back these measures up. Because of this, 
it is absolutely essential that the Executive makes available sufficient financial and 
practical resources to allow the necessary actions to be taken as soon as possible.  

3 Fisheries 

Over all we welcome the proposals contained in this section of the Bill. However, we are 
very disappointed by the fact that there is no reference to the ban on sale or purchase 
of monofilament gill nets, which currently have no legitimate use in fisheries in Scotland. 
It is well known that this type of net is regularly used for illegal fishing activities 
throughout Scotland and, apart from their impact on the valuable wild fish resource, 
there is often a by-catch of protected and rare animals, such as otters and dolphins.  

We have been told that the reason for not banning their sale or purchase is that the EU 
requires the Government to enable Scottish net manufacturers and producers to trade 
freely with other EU countries. We do not see how the banning of the sale or purchase 
of monofilament nets within Scotland would affect the manufacturer’s ability to export to 
other EU countries. We therefore urge the Committee to raise this matter again with the 
Executive. 
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We welcome the amendment to the Protection Order legislation but believe that it would 
be premature to be talking about revoking the legislation in the future. Where the 
present system has failed (and we believe the instances of this are far less than is 
assumed) then we fully support the idea of making sure that such abuses are stopped. 
However, we believe the present legislation has many strengths (a view strongly 
supported by proprietors/clubs that are covered by Protection Orders) and that it 
provides a solid framework to build on. Discussions within the Fisheries Forum and 
Fisheries Forum Steering Group have demonstrated that many of the criticisms of the 
present system or unfounded or based on a misunderstanding of what is actually 
happening on the ground. This is particularly so with regard to available access, where 
the reality is that there is massive availability and huge numbers of permits are going 
unsold at any one time. Where there are problems (and they do exist, especially with 
regard to coarse fishing) then these can usually be solved at a local level.  

We strongly believe that any future changes to the Protection Order system should be a 
move from the present situation (where increased general access is seen as a 
fundamental) to a new system based on sustainable access. We see this as essential 
for the future well being of our wild fish communities and for angling in general.  

We would be grateful for any responses to the points raised above and would be very 
pleased to be allowed to submit oral evidence on the bill in due course. 

SUBMISSION FROM THE SCOTTISH ANGLERS NATIONAL ASSOCIATION 

Scottish Anglers National Association Ltd. is of the opinion that there should be no 
further dilution of the initial aquaculture proposals in the Bill. We very much appreciate 
the invitation to give oral evidence on Wednesday, 1st November, and are pleased to 
make the following final submission as requested.  

GYRODACTYLUS SALARIS 

SANA totally agrees that all the proposals in this section are necessary and recognise 
that should prevention fail very severe measures will be required if GS does reach 
Scotland. However, there are other circumstances where equally severe measures will 
be required. It is not impossible that, in future, other parasites and diseases may require 
similar responses and the opportunity should be taken to make the new legislation 
cover such eventualities. In particular it is noted that it is proposed that the Scottish 
Ministers purchase land in Scotland compulsorily for the purpose of dealing with GS. 
{5A (3)} That will make it possible for the Scottish Ministers and their agents to gain 
access where a landowner wishes to restrict same.  

PARASITE CONTROL 

The parasite Arglus should be included in the "parasite list". This request is justified by 
the recent confirmed discoveries of the presence of this parasite in Lindores Trout 
Fishery in Fife, for the second time in two years, and also in the River Ayr. The ever 
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increasing numbers of fish movements into Scotland correspondingly increases the risk 
of transmission of this parasite and consequently requires serious measures to prevent 
further introduction and eradicate it.  

NORTH AMERICAN SIGNAL CRAYFISH 

The continuing spread of this alien species is of great concern. Since their initial 
discovery in Kirkcudbrightshire in 1995, they have spread throughout the country and 
are now present in the Clyde, Tweed and Tay catchments, in Fife, Angus and the 
Lothians. It should be noted that Volunteers on the Clyde have so far disposed of 
70,000+ of these creatures, which consume plants, animals, fish eggs and fry, and also 
cause immense damage to river banks. Prevention of further colonization is imperative, 
but eradication, however difficult, must be our eventual goal. Two landowners, one in 
Lanarkshire and one in Angus, are restricting access. There is a strong case to enable 
compulsory access in those circumstances.  

Chinese Mitten Crabs may create similar problems in the future.  

REGULATOR 

The replacement of the term "Regulator" with that of "Inspector" is, in our opinion, an 
error of judgment. All facets of business/industry are subject to regulation, so what is so 
special about the Salmon Farming Industry? The well being of Scotland's Marine and 
Freshwater Environment and our Wild Migratory Stocks is at stake and, therefore, a 
proper regulatory and policing system is required.  

CONTAINMENT 

The removal of the “Strict Liability Offence” in relation to fish farm escapes is also, in our 
opinion, an error of judgment, which is highlighted by the recent discovery of hundreds 
of escapees, some in excess of 12 pounds, in weight in the River Leven and latterly 
Loch Lomond. Other escapees have recently been discovered in Loch Sunart and the 
River Carnoch on the Ardnamurchan Peninsula. Initially no one admitted responsibility 
for the River Leven and Loch Lomond escapees, but it has now been determined that 
they originated from an earlier escape from a Loch Striven facility in March. The origin 
of the Ardnamurchan escapees is presently unknown. Research has shown that the 
genetic integrity of our wild stocks is seriously damaged by the introduction of farmed 
salmon into our river systems. Without the “strict liability offence” successful prosecution 
and hence proper policing of escapes is impossible.  

MONOFIL GILL NETS 

We have received plausible explanations why the question of a ban on the sale or 
supply of monofil gill nets, the use of which is illegal in our waters, was not addressed. 
However, surely if their use is illegal, their purchase, in the home market, can only be 
for illegal purposes and the legal loop-hole should be closed.  
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FISH FARM RELOCATION 

SANA has grave concerns regarding the decision not to legislate for the closure of fish 
farms for the purpose of re-location. That the “clear public interest” cannot be defined 
may be quite correct, but the interest of our aquatic environment and wild migratory 
stocks, which is paramount, could be easily defined, in our opinion.  

In 2002, Norway protected the country’s most important salmon stocks by banning 
salmon farms from 34 salmon fjords and salmon rivers (out of 405 wild salmon areas). 
The Norwegian Parliament is now proposing to increase the protected areas to over 50. 
In light of the decimation of west coast migratory fish stocks surely legislating for re-
location is not only desirable but an absolute necessity.  

FISHING BY ROD AND LINE 

SANA is satisfied regarding the basic definition including the number of rods and 
manner of use for each discipline. However we suspect there could be a bailiffing 
problem with unscrupulous anglers - seeking trout and migratory fish – using four rods 
under the guise of being legitimate coarse anglers. There is no objection to coarse 
anglers using multiple rods, but such illegal use raises the spectre of “gut-hooked” fish, 
which precludes survivable release. This problem will only arise in joint game and 
coarse fisheries, but should not in designated game or coarse fisheries. 

SUBMISSION FROM THE SCOTTISH FEDERATION FOR COARSE ANGLING 

I am submitting the attached paper by way of evidence concerning the current 
Aquaculture and Fisheries (Scotland) Bill to the Environment and Rural Development 
Committee on behalf of the Scottish Federation for Coarse Angling (SFCA).  

SFCA is the governing body for coarse angling in Scotland. Coarse angling is the sport 
of fishing for freshwater species other than salmonids. In Scotland, the most widespread 
coarse fish species are pike, perch, roach, carp, tench and bream; although there are 
also localised populations of other species such as rudd, dace and chub that are of 
interest to anglers where they exist.  

SFCA’s members include all the significant Scottish coarse angling clubs, covering the 
full spectrum of coarse angling pursuits. SFCA promotes and facilitates the coaching of 
young anglers; organises competitive coarse fishing in Scotland; manages the Scottish 
international match team; and maintains the Scottish record fish list for coarse species. 
Several of our member clubs run their own fisheries, and SFCA itself is also actively 
involved in fisheries management through participation in certain scientific Fisheries 
Trusts, and in the Lowlands Canals Angling Partnership which manages angling on the 
Forth & Clyde and Union canals. We represent coarse angling interests in dialogue with 
other stakeholders at national and catchment level, among other things by participating 
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in the Freshwater Fisheries Forum Steering Group (and its management structures sub-
committee) and in the Angling Tourism Development Group.  

INTRODUCTORY NOTE  

SFCA submitted a full response to the consultation paper that preceded the Bill, 
commenting on all of the proposals put forward at that time. Our evidence for the 
Committee concentrates on the aspects of the Bill that have the greatest impact on 
coarse fish populations or coarse angling. Should the Committee wish, we will be happy 
to amplify our position on any of these or other matters contained in the Bill.  

We have structured our submission to follow the order in which items appear in the Bill, 
and all references correspond to the relevant sub-headings and paragraph numbers in 
the text of the Bill.  

PART 1 - FISH FARMS AND SHELLFISH FARMS  

We do not propose to comment on this part of the Bill, which mainly concerns 
aquaculture carried out in the marine setting and primarily affects salmonid populations. 
We are aware of, and support, the views of the main angling and fisheries management 
bodies who have a direct interest in the issues concerned.  

PART 2 - GYRODACTYLUS SALARIS: CONTAINMENT AND TREATMENT  

We do not propose to comment in detail on all aspects of this part of the Bill, but we 
would wish to voice our concern over the provisions that would allow for large scale 
eradication of all species in rivers or catchments where an infestation of GS is detected. 
We appreciate that the power to apply selective eradication of affected species may 
have to exist as a last resort. However, that power should not extend to the eradication 
of stocks of species that are neither affected by nor capable of hosting GS. Nor should it 
apply to waters within a catchment that are not connected to the river in which the 
affected salmonid population lives. Stakeholders – including coarse angling interests –
must be fully consulted when deciding the measures to be applied in the event of a 
particular outbreak, and such decisions must start from a presumption that eradication 
will not be the default approach. The implementation of appropriate containment 
measures is infinitely preferable and we believe that this will suffice in most situations. 
Where collateral damage to unaffected species, whether wild or introduced, cannot be 
avoided altogether, it must be kept to an absolute minimum.  

Para 19: Scottish Ministers’ power to make payments 

We support this measure, but we submit that Ministers should not merely have the 
power to make in compensation for eradication carried out under the GS but be under a 
statutory obligation to do so. Such payments should be calculated by reference to the 
full current replacement value of the stocks destroyed, and must be available to angling 
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clubs who manage waters on a voluntary basis as well as proprietors who operate 
fisheries for commercial purposes.  
In this context we would wish to point out an inaccuracy in the Financial Memorandum. 
Para 142 of the Explanatory Notes indicates that the Executive does not envisage that 
eradication or containment activities would bring any additional costs to bodies, 
individuals or businesses over and above any costs they may already face as a result of 
the presence of GS. This may be true of migratory salmonid fisheries, but it is patently 
untrue in respect of coarse fisheries. Coarse fish are not susceptible to GS, and thus 
the only costs faced by coarse fisheries in the event of an outbreak would be those 
directly arising from the loss of fish through eradication and the loss of business through 
containment measures.  

PART 3 - FISHERIES  

Para 20: Use of gaff, tailer or landing net  

We welcome the measures proposed. They provide essential legislative underpinning 
for the practice of catch-and-release, which we wholeheartedly support. We have no 
suggestions for amendments to the text of this part of the Bill.  

Para 21: Rod and line  

We particularly welcome the measures proposed to amend the statutory definition of 
‘rod and line’. This is essential for coarse anglers in Scotland. To pursue our sport we 
need to be able to employ techniques that involve setting the rod in rests rather than 
holding it in the hand; and to be able to use more than one rod simultaneously where 
appropriate. These are appropriate methods for coarse angling and entirely legal in 
almost every country in the world. They pose no conservation risk.  

We also welcome the new definition of ‘foul-hooking’ and support the Bill’s aim of 
eradicating this practice. It has no place in any legitimate form of angling.  

We have no suggestions for amendments to the text of this part of the Bill.  

Para 22: Prohibition against using pike gags and certain keepnets  

We welcome the measures proposed. Pike gags are unnecessary and can be lethal –
they have no place in modern angling practice. Properly constructed keepnets are 
essential to allow competitive coarse anglers to practice catch-and-release, but knotted 
or metallic mesh is damaging to fish and should rightly be prohibited. We have no 
suggestions for amendments to this Para.  

In addition to the measures set out in Paras 20 and 22, we would invite the Committee 
to consider adding provisions to prohibit the sale, possession and use of monofilament 
gill nets (with the exception of tightly regulated use of properly designed multi-panel 
sampling nets by bona fide scientists in appropriate circumstances) in any freshwater 
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context. These have absolutely no legitimate use in the freshwater environment, and 
are the “weapon of choice” for inappropriate culling and poaching alike. 

Para 23: Close times for freshwater fish  

We make no comment on whether the measures described in this paragraph ought to 
be implemented in respect of any salmonids for which such close times do not presently 
exist. Insofar as they affect coarse fish species, however, we do not support the 
measures presently set out in the Bill, and would urge the Committee to make 
substantial amendments.  

The Bill would insert two new sub-sections into Section 17 of the 2003 Act. The first of 
these, proposed as Section 17A, would give Scottish Ministers the power to establish 
weekly close times in respect of fishing for freshwater fish, mirroring powers that already 
exist in respect of fishing for migratory salmonids. Weekly close times for migratory 
salmonids may be a logical and effective conservation measure. Angling and 
commercial netting for those species is largely based on intercepting fish as they move 
from the sea to spawning grounds some distance further up the river system. Weekly 
close times can allow a proportion of the fish entering the river to make that journey 
unhindered so that the spawning population is maintained. Coarse fish, however, do not 
migrate through river systems in this way to spawn. They tend to breed in still or slow-
moving water, and only move onto their spawning grounds – generally in shallow or 
weedy water adjacent to where they live through the year – immediately prior to the act 
of spawning. As a consequence, coarse angling does not exhibit the ‘interception’ 
dimension that characterises most fishing for migratory species, and thus weekly close 
times are neither necessary nor likely to be effective as a means of preserving 
spawning populations. The powers described in the proposed Section 17A are therefore 
irrelevant to coarse fishing, and we submit that this part of the Bill should be amended 
to exclude coarse species accordingly.  

The proposed Section 17B of the 2003 Act would give Scottish Ministers the power to 
establish annual close times for freshwater fish other than trout. We have no view on 
whether such close times ought to apply for salmonids such as char or grayling, but 
there is no evidence of any conservation need for any national, regional, or species-
specific close season for coarse fish in Scotland, and no benefit to be gained by such a 
measure.  

Bearing in mind that all coarse angling is carried out on a catch-and-release basis, 
populations of wild coarse species such as pike and perch appear in general to be 
sustainable in the face of current and foreseeable levels of year-round angling, although 
localised pressure points may exist. On the other hand, stocks of species like carp that 
seldom reproduce successfully in Scotland need to be replenished periodically 
regardless of whether a closed season was in force.  

Even if it was desirable to establish close seasons for some coarse fish, there is little 
chance of consistently identifying the appropriate time of year for this. Every coarse 
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species spawns at a different time in the first six or seven months of the year, and in 
Scotland the time chosen by each species can be unpredictable - owing more to water 
temperatures than the conventions of the calendar. Spawning times for the same 
species often vary significantly between waters, even those in comparatively close 
proximity to each other.  

With the benefit of detailed scientific data it may be found that there are grounds for 
localised restrictions to protect sensitive spawning sites for particular coarse species on 
some waters at certain times of year. However, national legislation is too blunt an 
instrument for that purpose. Conservation needs can more effectively be addressed by 
the adoption of appropriate rules by the individual fisheries concerned. We therefore 
submit that this part of the Bill should also be amended to exclude coarse species.  

If the Committee is not minded to accept our submissions to exclude coarse fish from 
the provisions in one or both aspects of Para 23, we would nevertheless ask that 
consideration be given to amending item (6) of the new sub-para 17A and item (7) of 
the new sub-para 17B. Both of these items say “An order under subsection (1) may 
specify that the effect of the order is applicable only to a particular part or area of 
Scotland”. In each case we submit that the text should clearly provide for the restriction 
in question to be applied not just to an entire area or catchment but, where appropriate, 
to a single river or loch, or to a designated part of a single river or loch.  

Para 24: Exemption from certain offences  

We have no comments or suggestions for amendments in relation to this Para.  

Para 25: Freshwater fish conservation regulations  

In principle, we welcome the provision for Scottish Ministers to make Regulations for the 
purpose of the conservation of freshwater fish. We do not however agree with the 
statement in Para 50 of the Policy Memorandum that suggests this can substantially be 
achieved by giving Ministers the ability to specify particular baits and lures that may be 
used for freshwater fishing in the same way as they can for salmon under Section 33 of 
the 2003 Act. It is not the use of particular baits and lures that poses a threat to 
freshwater fish conservation: it is the irresponsible actions of some fishery proprietors, 
and that is what the Regulations should seek to control. If any regulation of baits and 
lures is necessary, appropriate rules can easily be imposed by individual fisheries.  

We appreciate that the Committee is not at this time considering the subject matter of 
specific Regulations that may be made in future. However, the Policy Memorandum 
mentions the Executive’s intention to introduce Regulations under this provision in 
respect of certain issues that are of particular concern to coarse anglers. As these 
matters have been highlighted, we believe it is appropriate to make representations on 
them.  
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The most important topic identified for Regulations is the provision of protection for 
freshwater fish species against removal or activities that adversely affect their 
environment. This must be a priority for action. Indiscriminate culling of coarse fish, 
generally by the use of nets, takes place on many waters in Scotland, yet at present the 
law exercises little control over the removal of freshwater fish by means other than rod 
and line. The use of electrofishing or poisons is regulated, but under section 2 of the 
Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003 a proprietor or 
occupier having a right of freshwater fishing may take any freshwater fish other than 
trout by means of a net or trap without the need for authority from any statutory body.  

Section 2 of the 2003 Act should be repealed and replaced by appropriate Regulations 
controlling all removals other than by rod and line. Regulations should only be allowed 
where there is a need for selective eradication to eliminate parasitic infection, infectious 
disease, or newly introduced invasive species. An exception should be made for small-
scale capture of fish in the course of bona fide scientific study. However, the system of 
regulation must not simply provide blanket exemption for any activity that purports to be 
conducted under any of these headings. Proposals must be subject to rigorous 
independent scrutiny to ensure that mortalities are kept to a minimum.  

In addition, certain measures affecting the aquatic environment – such as lowering 
water levels at certain times, or installing gabions that obstruct weedbeds and shallow 
inlets – are carried out either deliberately or without regard to the consequences, and 
can impede coarse fish from spawning or interfere with the hatching and growth of 
recently-born juveniles. In some instances, small lochs have even been drained to 
eliminate native coarse fish before turning them over to commercial fisheries. The 
power must be provided, and applied, to prevent such activities.  

The penalties for breach of these provisions should extend beyond the imposition of 
fines to include provision to order anyone convicted of such actions to meet in full the 
costs of replenishing stocks of all species to their pre-existing levels.  

The other issue mentioned as likely to be banned by way of Regulations under this 
provision is the use of live fish as bait. We totally oppose such a ban. It would be both 
superfluous and disproportionate to the risks it purports to address.  

It is claimed by some that discarded or escaped livebaits have been responsible for the 
introduction of certain species to a number of waters in Scotland. There is no hard 
evidence for this, but even if it is true it could only account for a tiny fraction of the 
spread of locally non-native species and the dilution of genetic identity among 
established species in Scotland. There are several far more significant sources for 
inappropriate introductions. Most important among these are deliberate stocking by 
clubs, proprietors or individual anglers, and escapes or discards from aquaculture 
facilities and garden ponds.  

There is no necessary connection or causal link between the use of live fish as bait and 
the movement of fish between waters. These are two entirely separate issues. The 
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appropriate way to prevent inappropriate introductions and transfers is by legislation 
directly regulating fish movements. Such legislation is proposed Part 4 of the Bill, and 
has the support of SFCA. No additional Regulation is required. If the Executive believes 
it is essential to strengthen this by regulating the use of live fish as bait, the appropriate 
step would be to bring in provisions analogous to those in Denmark which directly 
restrict the use of livebaits to fish caught on the same day from the same water where 
they are being used. Whilst probably still superfluous, this is workable and would 
reinforce the message the Executive seeks to convey without alienating the angling 
community it aims to regulate. SFCA would be happy to work with the Executive and 
other stakeholders to formulate the details of a Regulation along those lines, and to 
promote compliance.  

Para 26: Enforcement of Community obligations  

This Para relates to sea fisheries. SFCA has no locus to comment on that subject.  

PART 4 – MISCELLANEOUS  

Para 27: Unauthorised introduction of fish into certain marine waters  

This Para relates to the marine environment. SFCA has no locus to comment on that 
subject.  

Para 28: Unauthorised introduction of fish into inland waters  

We welcome the measures proposed. They are an essential step to underpin 
responsible fisheries management practices.  

We have concerns over the item proposed as sub-para (6) of the new para 33A, which 
says: “A person who commits an offence under this section may be convicted on the 
evidence of one witness.”. There seems no reason why this should be singled out for 
exemption from the normal Scots Law principle regarding the need for corroborative 
evidence, and we submit that the item in question should be struck out. With that 
exception, we are content with the text as presented.  

Para 29: Payments in respect of fish destroyed  

From the corresponding notes in the accompanying Policy Memorandum, it appears 
that this provision is primarily concerned with compensation to the operators of 
aquaculture facilities in certain circumstances. We have no locus to comment on that.  

However, if the provisions in question are also applicable to compensation for the 
tenants or owners of freshwater fisheries in similar circumstances, we would make the 
same comment in this context as against Para 19 in Part 2 of the Bill. Ministers should 
not merely have the power to make in compensation for fish destroyed under statutory 
authority; but be under a legal obligation to do so. Such payments should be calculated 
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by reference to the full current replacement value of the stocks destroyed, and must be 
available to angling clubs who manage waters on a voluntary basis as well as 
proprietors who operate fisheries for commercial purposes.  

Para 30: Payments for certain purposes  

We welcome the measures proposed, and look forward to seeing these powers being 
applied extensively and judiciously to the benefit of fisheries management for all species 
in Scotland.  

Para 31: Information about fish farming and shellfish farming: economic, social 
and environmental aspects  

This Para relates to the aquaculture industry. SFCA has no locus to comment on that 
subject.  

PART 5 – GENERAL  

We do not propose to make submissions on the items in this Part of the Bill, but we will 
address relevant items in the schedule of minor and consequential amendments to 
which Para 34 refers  

Schedule of Minor and Consequential Amendments  

We comment only on Para 5, which puts forward certain amendments to the 2003 Act 
that are designed to improve the application procedure and operation of statutory 
Protection Orders under Section 48 of that Act.  
Whilst we welcome the measures in this part of the Bill as a step in the right direction, 
they fall short of the action necessary to remedy the fundamental flaws in the legislation 
governing access for angling. As it stands, the Bill misses a golden opportunity to 
address those flaws.  
Section 48 allows Ministers to make Protection Orders that give proprietors in 
designated areas the protection of criminal law against unauthorised fishing for 
freshwater species in return for granting increased access for angling. In deciding 
whether to make a Protection Order Ministers must, among other things, “have taken 
into consideration the need for conservation of any species of fish” (Para 3[d] of S48). 
These principles are essentially sound; but from a coarse angling perspective Protection 
Orders have signally failed in their objectives. They have neither opened up a wider 
range of access, nor protected the fish themselves. Only on Loch Awe does a current 
PO promote the coarse angling opportunities available in the fishery and encourage the 
conservation of coarse fish species. Conversely, on many waters covered by POs 
access to pursue coarse fish is either denied outright, tacitly discouraged, or made 
effectively meaningless by restrictions on baits, methods or seasons. In addition, there 
are protected waters where the proprietors cull coarse fish or make it a permit 
requirement that all coarse fish captured are killed. So, despite the 1976 Act, not only 
do coarse anglers still face widespread restrictions on the extent to which they can 
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pursue their sport, but under some Protection Orders they are only actually allowed to 
fish if they are prepared to become complicit in the destruction of the resource they are 
paying to fish for.  

A number of other changes beyond those in the current Bill are needed if Protection 
Orders are to serve their purpose. A further phase of legislation will be necessary to 
achieve the optimum linkage between responsible access and properly funded, 
sustainable management. However, more can and should be achieved at this stage. We 
invite the Committee to consider the following issues:  

• Para 3[b] of Section 48 obliges Ministers, when deciding whether to make a 
Protection Order, to consult “a body which in their opinion is representative of 
persons wishing to fish for freshwater fish in inland waters in Scotland”. Such a body 
has been formed, and is known as the First Minister’s Consultative Committee. This 
Committee is a crucial component of the system, but legislation does not specify its 
status, composition or functions beyond the phrase quoted above. To aid 
transparency it ought to have a formal constitution, and its make-up must be 
prescribed to ensure it reflects the appropriate range of interests. As it happens, 
SFCA was invited to put forward a representative around eight years ago, and we 
have participated ever since. But it is unacceptable that the Committee exists only 
by virtue of ministerial preference and that the inclusion of particular organisations 
lies in the gift of officials or the Chair of the Committee. Relevant interest groups 
must be able to participate as a matter of right.  

• If Protection Orders are to serve their purpose, constructive dialogue between 
proprietors and anglers must be maintained. In most areas this takes place through 
Liaison Committees. However, there are presently several Orders covering waters 
with substantial coarse fish populations in which the Liaison Committees lack 
representation from coarse anglers. It is no coincidence that access for coarse 
angling in such areas is more difficult than elsewhere, and is often impeded by 
unjustified restrictions on fishing methods. The legislation must make it obligatory for 
Liaison Committees to be formed, and specify their composition to encompass 
angling interests reflecting the full range of species in the water to be covered by the 
Order.  

• The Bill does not address two key anomalies in the current legislation. Firstly, under 
Section 11 of the 2003 Act, a person who fishes without legal right or written 
permission in a “proper stank or loch” (defined as ‘a stank or loch the fishing rights in 
which are owned by one person’) is guilty of a criminal offence. In effect, this affords 
the sole proprietors of such lochs the same protection as proprietors covered by a 
Protection Order, but without the quid pro quo of obliging them to offer any form of 
access whatsoever to anglers. The second is that S26 of the 2003 Act perpetuates 
long-standing legislation making it a criminal offence to fish without permission for 
freshwater species in certain rivers draining into the Solway Firth, again without any 
obligation on the part of proprietors to offer reasonable and responsible access. 
These anomalies are both inequitable and unacceptable. The protection of criminal 
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law – no matter what the pattern of ownership or location of the fishery - should be 
afforded only where proprietors offer reasonable access for responsible angling. 
Sections 11 and 26 should be repealed or amended to correspond with the 
provisions relating to access that apply in Protection Order areas.  
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Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 1 November 2006 

[THE CONVENER opened the meeting in private at 
09:34]

10:27 

Meeting continued in public. 

Aquaculture and Fisheries 
(Scotland) Bill: Stage 1 

The Convener (Sarah Boyack): I welcome 
members of the public and press to our 30th

meeting in 2006 and remind everyone to switch 
their BlackBerrys and mobile phones to silent. We 
have apologies from Elaine Smith, who is ill. 

Today marks the fourth of our evidence-taking 
sessions on the Aquaculture and Fisheries 
(Scotland) Bill at stage 1. I welcome our first 
panel, which comprises witnesses who have an 
interest in the management of freshwater fisheries: 
Andrew Wallace is the director of the Association 
of Salmon Fishery Boards; Hugh Campbell 
Adamson is a member of the fisheries bill team for 
the Scottish Rural Property and Business 
Association; Jon Swift is the chairman of the 
Association of Scottish Stillwater Fisheries; and 
Alex Stewart is the recorder for the Tay liaison 
committee. I thank you all for your helpful 
submissions, which we have circulated to 
members. 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): First, I will address a couple of questions to 
Andrew Wallace. In your submission, you appear 
to take exception to some of the evidence that we 
have heard, particularly on sea lice and escapes. 
You say that 

“Others have described the proposed legislation as: ‘A 
sledgehammer to crack a nut’”

and you dispute the view that measures have 
been taken to combat sea lice and reduce the 
number of escapees. 

You go on to say that your association 

“would like to leave the Committee in no doubt that we 
believe this legislation is absolutely essential”.

Perhaps you will enlarge on that and say why you 
think that, if anything, the bill does not go far 
enough. 

Andrew Wallace (Association of Salmon 
Fishery Boards): It is surprising that the question 
whether sea lice and escapes cause problems is 
still in dispute. The debate is being held at 
international level because the same problems 
have emerged in Ireland, Canada, Norway and the 
Baltic region. It is recognised on an international 
community basis by organisations such as the 
North Atlantic Salmon Conservation 
Organisation—a treaty organisation to which we 
are signatory—that sea lice and escapes are 
problems. At domestic level, we have the tripartite 
working group, to which the industry is a signatory 
and into which the Scottish Executive has put a 
great deal of money and resources. It is 
inconceivable that sea lice and escapes should 
not be taken seriously. 

10:30 

I took exception because of comments that were 
made at previous evidence-taking sessions. For 
example, Andrew Grant referred to treatment at 
levels acceptable to wild and farmed salmon, 
which is not the case; plenty of evidence to that 
effect is coming out of the tripartite working group. 
In its written evidence, the Fish Veterinary Society 
suggested that there is no proven link between 
sea lice in farmed and wild salmon. If that is the 
case, we must question why so many people are 
putting so much money, time, resource and effort 
into solving the problems. There is a great deal of 
active participation by the industry in that. That is 
the stage on which the bill is set. 

The committee is well aware of the problems 
that are associated with sea lice and escapes. In 
my secondary submission, I provide the latest 
figures from the Scottish Executive on escapes. 
Last year 900,000 fish escaped; this year 100,000 
had escaped in the year to June and there was 
another major escape in Argyll last week. Escapes 
are a significant problem. 

Our argument that some form of regulatory 
approach is needed is based on the fact that 
society recognises the need to regulate impacts. 
The problem to date is that sea lice and escapes 
have fallen through the regulatory safety net and 
no one has been able to take responsibility for 
them. The bill will cover those areas in a way that I 
view as being sufficient. It takes a light and deft 
approach to the problem, which is welcomed by 
the industry. Sid Patten, the director of the 
Scottish Salmon Producers Organisation, stated: 

“It provides the industry with the underpinning of the code 
of good practice that the industry sees as important. As 
long as it operates in that way and does not become yet 
another encumbrance on the industry, we can look forward 
with some confidence to it saving us from some of the 
misinformed criticism that has been directed at us in past 
years.”—[Official Report, Environment and Rural 
Development Committee, 4 October 2006; c 3555.] 
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I could not put it better. The bill is supported by the 
industry, the Scottish Executive and us. The 
measures that are proposed make a lot of sense. 

Mr Brocklebank: My next question, which 
relates to compensation, is directed at Hugh 
Campbell Anderson. In your submission, you say 
that you believe that the Scottish ministers should 
have a “duty” to compensate, rather than 
“discretion” to compensate, as is provided for by 
the bill. Will you enlarge on that point? 

Hugh Campbell Adamson (Scottish Rural 
Property and Business Association): In this 
country, we have a history of not doing 
compensation very well. The foot-and-mouth 
outbreak was an example of how, under a 
voluntary system, preparation is not very good, 
even if compensation is eventually paid. If there is 
an obligation to pay, there is immediately more co-
operation. In this case, we are dealing with 
Gyrodactylus solaris, which needs immediate 
action. Unfortunately, it is not practical to impose 
controls at ports. If it were, that would be the way 
to prevent any possibility of GS entering the 
country. However, once it comes in—if it does—
we must be able to act as soon as possible. I 
would prefer that payment of compensation be 
made compulsory because that would make the 
process much quicker. 

Richard Lochhead (Moray) (SNP): The 
submission from the Association of Salmon 
Fishery Boards states: 

“there are signs of a recovery in terms of wild fish stocks 
in some areas.”

Will you say a little more about the rivers in 
Scotland where there has been a recovery and the 
rivers where there has not? How does the failure 
of stocks to recover in some areas relate to the 
bill? 

Andrew Wallace: Over the past 20 years, there 
has been a fairly catastrophic decline in salmon 
and sea trout stocks on the west coast. That has 
had an impact on the local economy and 
employment. In the past three years—in alignment 
with the emergence of the tripartite working group, 
which is a Scottish Executive convened wild fish 
industry group that many people are putting effort 
into—we have seen some signs of recovery. That 
is most encouraging and we believe that it is a 
result of the efforts of ourselves, the industry and 
the Executive. 

The recovery is, however, quite patchy at the 
moment, but a good example of recovery is the 
River Lochy in Lochaber. In its day, it was one of 
the major west coast systems and more than 
1,500 salmon a year were caught on it. At its 
nadir, about 35 fish a year were caught on it. 
However, the river’s fortunes have bounced back 
remarkably—last year, 1,000 fish were caught. 

Quite compelling evidence is emerging that 
recovery is happening on a cyclical basis, which is 
linked to the inability of the industry to control lice 
in the second year of production as the fish 
mature. That illustrates the difficulties that we have 
with controlling sea lice. We believe that the bill 
will underpin the voluntary arrangements in a way 
that might be able to address some of the 
problems. 

Richard Lochhead: Protection orders are quite 
controversial. One of the key issues relates to the 
extent to which there has been payback in terms 
of increased access for angling. In its submission, 
the Scottish campaign for public angling says that 
the orders are 

“directly responsible for the collapse in angling participation 
in Scotland”.

Do you agree? From your experience of other 
protection orders, such as the one on the Tay, 
have you seen an increase in angler participation 
as being the payback for the application of the 
order, which was the original intention? 

Hugh Campbell Adamson: The problem with 
protection orders has been lack of information 
rather than lack of access. When Lord Sewel 
raised the issue about eight to 10 years ago, the 
SRPBA—or the Scottish Landowners Federation, 
as it was then—looked into the matter and found 
that there did not seem to be enough knowledge 
of where people can fish. More fishing is available 
than appears to be the case. We need to find a 
much better way—perhaps through the internet—
of ensuring that the information is available. 

There are problems that the liaison committee 
needs to work on—Alex Stewart might be better 
qualified to speak about that—but there does not 
seem to be enough hard information. In some 
areas, the arrangement seems to be working and 
in others it does not. 

Alex Stewart (Tay Liaison Committee): From 
the outset, the Tay liaison committee has involved 
representatives of all the angling clubs and 
riparian owners on the system. Since 1998, when 
there was a threat of revocation, it has produced 
an annual report. Because of that threat, we 
provided a new submission to the Scottish 
Executive, which set out how we would manage 
the Tay system, produce reports and set up a 
system for monitoring how each beat was 
providing access in compliance with the access 
agreements. 

We stated that we would have wardens who 
were properly trained in accordance with the 
Freshwater and Salmon Fisheries (Scotland) Act 
1976. Developing from that, the reports show 
where permits can be purchased and our website 
has a full list of where access is possible, what 
species can be fished and the methodologies that 
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have been agreed with the riparian owners. A vast 
amount of information can be accessed. Our 
meetings are also public—any member of the 
public can come along and listen. 

The system is designed to ensure that people 
who wish to fish for freshwater species have the 
means to access information on availability and 
can enjoy their fishing. The reports prove that, 
based on the statistical returns that we get from 
riparian owners and angling clubs, for all species 
far more rod space is available on the Tay system 
than is taken up in any one year. The biggest 
increase in rod uptake has been in coarse fishing. 
The information is available and access is 
available, but it is not being fully taken up. 

Richard Lochhead: I would like to try to get to 
the bottom of the issue. Would you say that 
angling access has increased since the protection 
order was applied? 

Alex Stewart: Yes. 

Richard Lochhead: The opportunities have not, 
however, been taken up. 

Alex Stewart: That is correct. 

Richard Lochhead: The opportunity has 
increased, but the amount of angling has not. 

Alex Stewart: Since 1998, access has 
increased by about 7 per cent, but uptake has 
increased by just less than 2 per cent. 

Richard Lochhead: I have never fished on the 
Tay—you might want to invite me one day—but I 
assume that it is a popular river and that lots of 
people would like to fish there. If the opportunity to 
fish has increased, and given that angling is a 
popular sport in Scotland, why are more people 
not taking advantage of the opportunity? What are 
the barriers? 

Alex Stewart: I am afraid that I cannot answer 
that. We and the riparian owners have made 
access available. About 168,000 rods are 
available on the Tay system, but only a small 
percentage of those are taken up. We publicise 
what is available through articles in the press, for 
example. We can only say that the access is 
available; we cannot force people to come and 
fish. However, those who come enjoy their fishing. 

We are not without problems—there would be 
no point in saying that we are—but we have a 
system to address them. We have a complaints 
procedure and we have the monitors and the 
riparian owners. We all work together to solve the 
problems. Access is available and the fish are 
certainly there. We hope that those who come 
enjoy their fishing and have as much access as 
possible. 

Richard Lochhead: Okay. I guess that we will 
ask the anglers for their views later. 

Maureen Macmillan (Highlands and Islands) 
(Lab): Is the Tay liaison committee unique? Are 
there other such committees for other rivers in 
Scotland, such as the Spey, the Conon or the 
Don? How widespread are such liaison 
committees? 

Alex Stewart: Each system that has a 
protection order has some form of management 
committee, but I would not like to comment on the 
committees for the other systems. The Tay 
committee set out to provide as much information 
on access and information for visiting anglers as 
possible. To do that, we had to have the co-
operation of the riparian owners. In 1998, with the 
threat of revocation, we revised the management 
structure because it was obvious that it was not 
working properly. We took the opportunity to take 
it apart and start from square 1, and the then 
minister Lord Sewel accepted the submission that 
was made in 1998. We have implemented the 
main points in that submission, such as the report 
and the booklet on where to fish, and we now 
have the website. 

10:45 

Maureen Macmillan: You do not, however, 
know whether your process is unique. 

Andrew Wallace: I may be able to help. There 
are 14 protection orders in Scotland. They work 
variably well, but there is a common theme. Alex 
Stewart’s account of the situation on the Tay is 
one that would be found in many other places in 
Scotland. 

To answer Richard Lochhead’s questions about 
barriers to entry, there appear to be information 
and cultural problems rather than an access 
problem. That is worrying, but I suspect that, as 
can be seen with other recreations, much of the 
issue is about competing for people’s time. Like so 
many outdoor activities, angling is suffering, and 
we are trying to address that through schemes 
such as the Scottish national angling programme. 

Based on the evidence that we have just heard 
from Alex Stewart, I would refute the concerns that 
have been detailed by groups such as SCAPA. 
The protection orders are odd constructions. In a 
sense, they exchange the right of the sanction of 
criminal law to protect fisheries for increased 
access, which is a happy compromise. They have 
fallen down in that some proprietors have abused 
them and taken the sanction of criminal law 
without giving access. The bill addresses that 
clearly by providing flexibility in the protection 
order system so that if people do not do what they 
say they will do, they will cease to enjoy the right 
of the sanction of criminal law. Until the protection 
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order system has been tested under the new 
arrangements, with the flexibility to increase them 
and the better structure that is being applied, 
questions of revocation are premature. 

Nora Radcliffe (Gordon) (LD): I wanted to ask 
other bits and pieces about protection orders. The 
SRPBA said that it is disappointing that the 
opportunity was missed to implement some of the 
recommendations of the 1998 task force. What 
was recommended that you feel might be good to 
include in the bill? Is the fact that riparian owners 
are not making statistical returns much of a 
problem? The Tay liaison committee submission 
mentions methods for disabled anglers. Has that 
happened under protection orders? I know that 
access for disabled anglers has been put in place 
by the committee that manages fishing on the 
Don, but does it happen elsewhere? 

Hugh Campbell Adamson: I am happy to step 
back somewhat from the SRPBA comments that 
you mention, having discussed the protection 
orders with the rest of the task force and the 
SRPBA, particularly the matter of owners who do 
not behave themselves having protection orders 
taken away from them. I am happy with what is 
suggested in the bill. The important part to me is to 
ensure that people behave themselves. 

I do not know the position on owners not making 
returns. It is disappointing if they are not, because 
they should be. We will do our best to ensure that 
they do. 

Alex Stewart: On returns, we can produce 
statistics only on the information that we are given. 
There are nine angling associations on our system 
and they have access agreements that allow 
people to fish large sections of the Tay. They 
represent quite a number of riparian owners, but a 
large group of owners provide access under the 
terms and issue their own permits. We have a 
problem about that, because we have no 
mandatory powers. 

We send out requests for information at this time 
of year, but some are turned down or not replied 
to, despite their being chased up. We have no 
powers to say, “You must give us the information.” 
Our preference would be for that to be addressed 
in the bill. The system should become mandatory. 
A penalty should be put in place for not completing 
returns, as is the case for migratory fish returns. In 
that way, we could build up a full picture of what is 
happening. 

The crucial issue of funding also comes into 
play. At the moment, the Tay system is funded 
from permit sales and donations. Where someone 
has a small stretch of water, they perhaps have 
only two or three permits to sell per annum. At 
least they are honest enough to tell us that. They 
top that up with an extra donation for 

administration and so on. If mandatory powers 
were introduced, we would get not only the right 
picture but the proper funding that we need. 

In the past, we have had to take angling clubs 
and riparian owners to task because of their non-
compliance with the agreements that they have 
signed. Again, the agreements between riparian 
owners and angling clubs or riparian owners and 
liaison committees should be made legal and 
binding, and transferable on the sale of the 
property. Many of the large estates are more than 
co-operative on that aspect, but some of the 
smaller ones are not. The bill offers the 
opportunity for a package of measures to be 
introduced into law. When the new structure on 
managing our water systems comes into place, 
the main thing to ensure is that a framework is put 
in place that allows co-operation between all the 
interested parties. 

The Convener: That is helpful. Given that the 
bill does not include those powers or 
requirements, your view is that it does not go far 
enough. 

Alex Stewart: Yes. That is my committee’s 
view. As we said in our submission, the bill needs 
“real teeth” in order to assist the wardens who go 
out and about checking that access has been 
given and that anglers are fishing under the terms 
of their agreed usage of the water. Wardens 
should have training—we train our wardens—
because there is in our view no point in having 
wardens out on the river checking whether people 
have permits and are fishing correctly unless the 
wardens know the terms of the law, how to 
approach people and the proper means of record 
keeping so that they can submit returns to the 
committee secretary, thereby allowing records to 
be kept. Giving the bill more teeth has to be 
coupled with putting in place a framework and 
proper training. 

The Convener: We can put that question to 
future panels and to the Minister for Environment 
and Rural Development when he comes before 
us. It is useful to hear detailed evidence on how 
legislation can be improved. 

Rob Gibson (Highlands and Islands) (SNP): 
We have not heard from the Association of 
Scottish Stillwater Fisheries. Perhaps Jon Swift 
would like to comment on some of the issues that 
have been raised thus far. He might like to kick off 
by addressing the remarks that have been made 
on Gyrodactylus salaris and its eradication. 

Jon Swift (Association of Scottish Stillwater 
Fisheries): We broadly support the protection 
order proposals in the bill. I cannot comment on 
issues that are specific to the River Tay. Our 
waters are freely accessible, often seven days a 
week and all year round, as is the case with my 
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fishery. Our fisheries make fishing more 
accessible. 

Rob Gibson: So, they are popular. Can you 
quantify the numbers? 

Jon Swift: They are popular. I can also give the 
numbers. A couple of years ago, a survey was 
carried out on angling in Scotland. The figure for 
trout fishing was around £30 million, of which half 
was attributed to rainbow trout and stocked water 
fisheries, although the amount could be greater. 

On the matter of GS—

Rob Gibson: I am interested not so much in the 
establishment of a payment as in knowing whether 
we should concentrate on preventing the disease 
from coming here or on eradicating it if it gets 
here. The cost of preventing GS from entering the 
United Kingdom that is suggested by the 
Association of Salmon Fishery Boards would be 
dwarfed by the cost of eradicating an outbreak. 
Would each of you like to comment on that? 

Andrew Wallace: You are right. The obvious 
strategy is to prevent GS from getting here in the 
first place. That is the cheapest solution. 

The Executive recently convened a task force 
that will report shortly with a number of detailed 
recommendations for preventing the disease from 
getting into Scotland and the UK. The task force 
established that many of the recommendations for 
preventing GS from getting in do not lend 
themselves to legislation. We are talking about 
information; disinfection procedures at points of 
entry; disinfection on river banks; conditions being 
attached to permits—people are required to have 
such permits to fish anywhere in Scotland, so that 
is a useful vector for getting information over; and 
information routed through tour operators who 
take people in this country to fish in GS-infected 
countries and who send fishermen from GS-
infected countries here. Many of those issues 
have been tackled in the report. The only problem 
is one of resources. 

Rob Gibson: Indeed. What level of resources 
do the panellists consider is necessary to prevent 
GS from getting here? Andrew Wallace said that 
the issue does not lend itself to legislation, but 
others may have a view. 

Andrew Wallace: I cannot answer your 
question about resources now, but in parallel with 
the GS task force an economic appraisal of all the 
costs is being conducted by the University of 
Stirling. I expect that when the working group 
reports we will be happy to provide that 
information to the committee. 

Rob Gibson: We have heard that there is likely 
to be an exercise in January and February on how 
to eradicate GS from a river system. Might that 
help us to find out what the costs might be? 

Andrew Wallace: I suspect that the exercise is 
really designed to test logistics, administration and 
lines of communication, but financial information 
might come out of it. 

Rob Gibson: I take it from what you are saying 
that you think that the costs should be met solely 
from general taxation. 

Andrew Wallace: It is difficult to see where else 
the money could come from. 

Rob Gibson: Your interests in salmon fishing 
and so on are pitched against the interests of 
other owners or users of water who the committee 
has heard about, such as canoeists, the whisky 
industry and so on. Many people have an interest 
in the matter and at some point a balance must be 
struck as to how the costs are met. Can you reflect 
on that? 

Andrew Wallace: I understand that, but it is 
clear that many of the costs of implementing some 
of the measures that I have described will be 
borne by the people who stand to benefit from 
keeping the disease out of the country: 
proprietors. We are talking about disinfection 
procedures, information bases and so on. 
Considerable in-kind costs will be borne by the 
industry, but payment of compensation and the 
costs associated with removing the disease are 
clearly matters for the Government rather than 
individuals. It would be well outwith the capability 
of private individuals to deal with such costs. 

Rob Gibson: Does anyone else want to 
comment? 

Hugh Campbell Adamson: It is regrettable that 
there is no way to have proper facilities to prevent 
GS from coming into the country. I accept that we 
cannot find a way of doing that—or that it would be 
impractical. For example, all your equipment has 
to be sterilised with formaldehyde before you go to 
countries such as Iceland. 

It has not been mentioned that Gyrodactylus 
salaris might not necessarily be brought into the 
country by angling, but could come in on wetsuits, 
on canoes and perhaps even through fish 
movements in certain circumstances. We must 
ensure that everyone is very much aware of it. The 
prevention cost could be divided in two. Our 
industry will play a large part in ensuring that 
anglers take the right precautions, that the 
formaldehyde or whatever is available and that the 
right information is put out by us. We hope that 
other industries will do the same, so that the 
canoeists and everyone else will make absolutely 
sure that GS does not come into the country. Let 
us not be fooled: Gyrodactylus salaris is a tiny 
thing, but it could be absolutely devastating to this 
country. We must do whatever we can to prevent it 
from coming in. 
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11:00 

Rob Gibson: It has been suggested that the 
importing of live fish is far more likely to cause the 
problem than any of the things that you have been 
talking about. Is there not a responsibility on the 
people who import live fish? 

Andrew Wallace: I totally agree with that. The 
principal vector for GS and many other fish 
diseases and parasites, certainly in Scandinavia 
where GS originates, is well recognised as being 
live fish transfers. That is one of the major threats. 
We are in discussions with the European 
Commission on the question of live fish imports 
into the UK from Europe. Under certain conditions, 
imports are allowed from areas of approved health 
status in Norway, which we think is an alarming 
prospect. 

The Convener: We have heard that concern 
from a couple of witnesses before. You are 
strongly of the opinion that our minister should try 
to persuade the European Union not to allow 
imports of live fish because of the potential risk of 
importing GS and other parasites and diseases. Is 
that a universal view? 

Andrew Wallace: Unfortunately, that would 
conflict with EU trade priorities. We gather from 
our investigations with the Commission that trade 
will win out on this. It is fair to say, however, that it 
is not at all easy to bring live fish into this country. 
Live fish are currently not imported into Scotland 
from Norway; however, there is the prospect that 
they could be. 

The Convener: Who would import live fish and 
for what purpose? Would it be done to stock rivers 
and fisheries? 

Andrew Wallace: No, that would be out of the 
question. It would be the aquaculture industry. As 
you will be all too well aware, the aquaculture 
industry is now heavily dominated by Norwegian 
companies. Evidence of that sort of drift is already 
in front of us. Scottish hatcheries have been 
closed down and, rather than eggs being reared in 
this country, they are being imported to the tune of 
about 30 million a year from Norwegian operations 
in Norway under strict disinfection and fish health 
procedures. In my view, it would not be an illogical 
step for the industry to view its fish farming 
operations on a global scale and produce fish in 
different parts of the world where it suited it. If it 
could comply with the fish health legislation, it 
could, theoretically, bring smolts into this country. 
That is a very alarming prospect indeed. 

The Convener: Is the risk assessment process 
sufficiently rigorous? That would seem to be a 
huge risk to take, given the fact that every witness 
from whom we have heard thus far has said that, if 
GS were to arrive in Scotland, it would be 
economically devastating for a range of industries. 

Andrew Wallace: The risk is probably quite 
small. The problem is that the consequences 
would be enormous. Also, I would not want to 
underestimate the problems of other fish diseases, 
which might be more sinister and not so easy to 
identify in fish. We have already seen outbreaks of 
infectious salmon anaemia in this country, which 
had a catastrophic effect on the industry and came 
from an unknown source. There was also an 
outbreak of viral haemorrhagic septicaemia in 
Yorkshire earlier this year. Such diseases all have 
their origins in the same process—the movement 
of fish around Europe. We have a unique fish 
health status in Scotland and the UK. In my view, 
we should protect it and the Scottish jobs that are 
associated with it. 

The Convener: I suppose that the centralised 
ownership of some of the fish farming interests 
potentially cuts across a range of other economic 
interests. 

Andrew Wallace: Exactly. 

Maureen Macmillan: Do you think the 
aquaculture industry is aware of your concerns? 

Andrew Wallace: It is very aware of them. 

Maureen Macmillan: I presume that no 
reputable member of that industry would seek to 
import live smolts. 

Andrew Wallace: The industry has responded 
well to the concern in two ways. There seem to be 
very few of the big companies left now, but 
Panfish, which will soon be almighty, has issued a 
statement with Fjord Salmon and Marine Harvest 
to say that they will not import live smolts under 
any circumstances. That has been a helpful 
response from the industry and is indicative of the 
seriousness with which those companies treat the 
problem. Also, the industry code of practice, which 
is a good document, is clear on the subject 
although it does not write off such imports 
completely. The problem is that there is still the 
possibility of some maverick operator importing 
live fish, and I think that the door should be closed 
to that. 

Rob Gibson: We have heard that you want the 
definition of parasites and novel diseases to be 
expanded. The Tay liaison committee made a 
number of practical suggestions for preventing the 
spread of GS. Have those been put to the 
Executive? If so, what reception have they had? 

Alex Stewart: The suggestions were more 
about preventive measures than eradication. Many 
continental anglers who visit the Tay system 
regularly have their own fishing gear in the UK, 
which they use because they are fully aware of the 
problems with GS. That is fine, although I am not 
saying that every angler does that. However, if 
some form of disinfectant is to be used, either at 
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the point of entry or prior to an angler being issued 
with a permit, there should be a charge for that. 
The costs of a full system of eradication would be 
quite frightening. However, if there was a little and 
often on the income side, that would be at least 
some form of commitment from the industry as a 
whole to assist with the costs. 

As you correctly pointed out, other water users 
have free passage into and out of the continent 
and are just as likely to transmit this curse, if I may 
call it that. Again, disinfection is important. We are 
not suggesting that it is the be-all and end-all, but 
there could be some form of compulsory 
disinfection. A certificate issued from the EU 
country, at the point of entry or somewhere on the 
system, could be used as proof that care had been 
exercised before whatever water usage was 
allowed to take place. In our view, that would go a 
long way on the preventive side. 

Rob Gibson: Have you put that idea to the 
Executive? 

Alex Stewart: This is the first time that it has 
been expressed in detail. It has been raised in 
various shapes and forms at the numerous 
consultative meetings, but this is the first time that 
it has been formulated. We felt that we should 
submit something on the subject, although it is 
such a wide subject that, whichever way you look 
at it—cost-wise, compensation-wise or from the 
preventive side—it is a big area. Nevertheless, 
something should be done. 

Rob Gibson: We can ask the minister about 
that. 

Mr Brocklebank: Can I ask a quick 
supplementary question? 

The Convener: If it is very brief. 

Mr Brocklebank: It is brief and is addressed to 
Mr Stewart. In your submission, you allude to the 
fact that, in the nightmare scenario of GS coming 
here, it might be virtually impossible to control it 
given the fact that wild birds—herons, ospreys and 
so on—might take fish from an infected area many 
miles away, thereby spreading the parasite into 
other water systems. What is your view on such a 
situation? Surely we are not in the business of 
talking about culling herons or ospreys. 

Alex Stewart: No, we are certainly not 
advocating that. We do not know whether fish-
eating birds and mammals can transmit the 
disease. We might have to seek veterinary or 
other, more specialist advice on that. We were 
making the point that it is possible that the disease 
could be spread in that way. We know that 
diseases can be transmitted by a third party in 
other sectors of agriculture, so there is no 
guarantee that a third party could not spread GS. 

It would be dangerous to suggest a cull. We are 
not doing that; we are merely highlighting that 
there could be such a problem, which it would be 
extremely difficult to control. 

Eleanor Scott (Highlands and Islands) 
(Green): I want to ask about parasites. The ASFB 
has said that it wants the species of freshwater 
louse of the genus Argulus to be covered by the 
bill’s definition of “parasite” and that it would be 
simple to add Argulus to the list of parasites in the 
bill. It might be simple to include Argulus in the bill, 
but would it be simple to deal with the louse of that 
name? How much of a problem does it present? 

Andrew Wallace: To be honest, I do not know 
very much about Argulus, except that it is starting 
to be a problem in Scotland. Given that it is a clear 
and present danger, we feel that it should be 
covered by the bill. I find the prospect of 
eradicating a freshwater parasite on wild fish in a 
freshwater system daunting. 

Eleanor Scott: You say that Argulus is 
becoming a problem. Is it the case that we did not 
have it in Scotland until recently? 

Andrew Wallace: I understand that we may 
have had it, but that it is appearing more 
frequently in certain places. It has certainly caused 
a great deal of trouble in the still water sector 
south of the border. Jon Swift might want to 
comment on that. 

Jon Swift: Argulus is fairly widespread in 
England and Wales and is becoming more of a 
problem in Scotland. Although Argulus is already 
present here, new species are appearing. That is 
why our association strongly supports the 
proposals for regulating fish movements in 
Scotland. At the moment, it is easy to move fish 
from England and Wales up to Scotland. In 
Scotland, we do not have the equivalent of section 
30 of the Salmon and Freshwater Fisheries Act 
1975, which regulates the movement of fish within 
zones and ensures that they are health checked. 
We strongly support the bill’s proposals on the 
movement of fish and hope that they will be 
effective in combating the spread of Argulus or of 
any other parasite or serious disease. 

Eleanor Scott: What fish are being moved, and 
in what quantities, from down south to Scotland? 

Jon Swift: The main species with which our 
association deals are rainbow trout and brown 
trout. Brown trout are a native species, whereas 
rainbow trout have been around in the United 
Kingdom as a farmed fish for a century. They have 
been used as a fish for anglers to fly fish and bait 
fish for. In our case, they are usually stocked in 
still waters. 

Eleanor Scott: So they are brought up from 
England to stock lochs. 
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Jon Swift: Some fish are transported for that 
purpose. There is quite a brisk trade between fish 
farms south of the border and Scotland. There are 
movements of other fish—coarse fish—as well. 

Eleanor Scott: Are you suggesting that 
restrictions should be imposed on those 
movements? 

Jon Swift: We are saying that we fully support 
the proposed restrictions. We do not want them to 
act as a barrier to trade; we simply want the 
existing arrangements to be tightened up so that 
we can prevent the spread of parasites and 
diseases. 

Eleanor Scott: Do you think that the bill 
contains the right measures on that? 

Jon Swift: Yes, we fully support its proposals. 

Eleanor Scott: I have a question on a different 
subject, which is for Andrew Wallace. You 
mentioned that you were disappointed that the 
Executive had not chosen to address the problem 
of fish farm relocation. Why is that important? 

11:15 

Andrew Wallace: There was a reference to 
relocation in the original draft of the bill. The 
matter is being dealt with reasonably effectively 
elsewhere under the relocation working group, but 
partly as a result of the restrictions of the planning 
system and the dynamic nature of the industry, we 
are living with a number of fish farms on sites that 
I suspect the industry is not entirely happy with, as 
fish are now farmed in a different way. The 
relocation of fish farms—particularly fish farms at 
the mouths of rivers—can help to relieve problems 
for wild fish and, perhaps more important, can 
result in area management benefits by allowing 
area managements to operate in certain areas 
more consistently. It seems that one way in which 
we are making real progress in dealing with the 
problems that are caused by sea lice is through 
the use of synchronised fallowing and co-
ordinated lice treatments, but occasionally farms 
do not fit into the cycle and would benefit from 
relocation. There is experience of the process 
working quite well; for example, there is an 
interesting plan in the Western Isles that is 
referred to as the Loch Roag site optimisation 
plan. 

In a sense, therefore, the relocation process is 
being dealt with. We would have liked a specific 
reference to relocation in the bill, but we 
acknowledge that the issue is challenging for the 
industry and that it is likely that relocation will be 
best achieved on a negotiated rather than a legal 
basis. 

Eleanor Scott: Have any fish farms been 
relocated? 

Andrew Wallace: Yes—there have been two 
successful relocations to date. To be fair to the 
industry, it has radically reorganised its production 
in the past few years and the process is under 
way. The formal relocation process has two 
scalps, and those relocations have been 
conducted with the full agreement of the industry 
partners. 

Eleanor Scott: Can you estimate the potential 
number of scalps that there should ultimately be? 

Andrew Wallace: That is a difficult question. Big 
changes are under way, and it would be hard to 
give an estimate until the layout of the new-look 
industry has been considered. However, I do not 
think that we are talking about many significant 
relocations; I think that we are talking about the 
number being in the low tens rather than in the 
50s or hundreds. 

The Convener: I thank all four witnesses for 
coming to the meeting, for giving the committee 
written evidence in advance of the meeting and for 
being prepared to answer our detailed questions in 
particular. You have been helpful, particularly in 
saying where you think the bill has got things right 
and where it needs to be strengthened. 

There will be a brief suspension while the first 
panel leaves the table and members of the second 
panel take their seats. 

11:18 

Meeting suspended. 

11:19 

On resuming—

The Convener: I welcome our second panel. 
We were keen to speak to representatives of 
users of freshwater fisheries, so we are glad to 
see the witnesses who are in front of us. George 
Holdsworth is Scottish policy officer for the Salmon 
and Trout Association, Dr David Mackay is a 
Scottish Anglers National Association environment 
officer and Ron Woods is a policy officer for the 
Scottish Federation of Coarse Angling. I thank the 
panel members for their written submissions, 
which members have been able to read in 
advance of the meeting. For the record, the 
committee also invited a representative of the 
Scottish campaign for public angling, but they 
could not attend the meeting. However, members 
have copies of the written submission that the 
campaign has sent. 

I see three members instantly want to speak. 
Nora Radcliffe did not speak in the previous 
session, so she can kick off. 

Nora Radcliffe: The bill prohibits some angling 
practices. It would help if you expanded a little on 
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why it does that and on whether any other 
practices should be banned. For example, what is 
the difference between using three rods and four 
rods? What are you talking about when you say 
that someone is trolling? I ask for the idiot’s guide 
to what should and should not be done. 

Dr David Mackay (Scottish Anglers National 
Association): Game angling has generally been 
based on using a single rod. It is illegal to fish for 
game fish with a set rod. Coarse fishing is entirely 
different; it is highly skilled, but it uses different 
methods. Attempts have been made to ensure that 
both groups can exercise their skills properly. The 
difficulty arises when people who claim to be 
coarse fishing are trying to catch brown trout, for 
example, by setting four rods on a bank and 
leaving bait on the bottom of them. Inevitably, a 
brown trout takes the hook and bait into its gut. 
When it does that, it must be killed when it is 
brought ashore, no matter what size it is or what 
condition it is in. That is one of several difficulties; I 
will leave it to my colleagues to describe others. 

Ron Woods (Scottish Federation of Coarse 
Angling): The limit on the number of rods will be 
raised rather than reduced. In practice, many 
proprietors choose not to enforce the present 
regulation, but the definition of rod and line in 
current legislation precludes the use of more than 
one rod and precludes the use of rods that are set 
in purpose-made rests, which is the normal 
practice in coarse angling. 

It is fair to say that we recognise David Mackay’s 
concerns about people masquerading as coarse 
anglers. However, quite a lot of scope exists for 
the identification of such miscreants and for 
distinguishing genuine coarse anglers, who not 
only prefer to but have to use those techniques if 
they are to succeed with some species, from 
people who simply exploit coarse fishing 
techniques to abuse game fishing. 

George Holdsworth (Salmon and Trout 
Association): I back up what has been said. It is 
normal to use one rod in game fishing, but we 
have the slight anomaly of harling on rivers and 
lochs, when rods are set up and lines are trolled 
through the water. In salmon fishing on the Tay, 
for example, three rods are used, so salmon 
anglers there are technically breaking the law. 

The danger of people pretending to be coarse 
fishing when they are game fishing was raised. 
There is no question but that that can be a 
problem, but that could be relatively easily 
controlled under the local rules of permits. The law 
might say that the maximum number of rods is 
four, but a permit could say that only one rod can 
be used in an area. To restrict use to one rod in 
the bill would technically criminalise anglers who 
have trolled and harled for salmon for generations. 
That would not be right. 

Nora Radcliffe: How much overlap exists? Are 
coarse and game angling likely to take place on 
the same stretch of water or do different types of 
fishing tend to sort themselves out into different 
types of water? 

Dr Mackay: Fifty years ago, coarse fishing was 
almost unheard of. It is a rapidly growing sport that 
is being extended into waters that would not have 
been coarse fished traditionally. We must take that 
into account. In the future, coarse fishing might 
become a much more important branch of angling 
than it has been. 

Ron Woods: I endorse that. It is fair to say that 
the situation varies enormously between waters. A 
few waters are exclusively coarse fisheries, but 
there are a few parts of Scotland where no coarse 
fish are present. In between, there is almost every 
kind of mix. The scope for conflict is comparatively 
small, but there are waters where there is, or there 
is potential for, competition between uses. 

Nora Radcliffe: It sounds as if you would like to 
have local flexibility to set the rules. That is 
paramount. 

Ron Woods: Yes. 

Maureen Macmillan: That leads us nicely on to 
the subject of protection orders. You will have 
heard what the previous panel had to say on the 
issue. The Tay liaison committee thought that 
protection orders worked very well and that there 
was more space for angling and fishing on the Tay 
than was ever taken up. From your written 
evidence, I note that you have different views on 
the matter. Can you give us specific examples of 
places where protection orders are working well or 
badly? 

George Holdsworth: The majority of protection 
orders definitely work, but they do not work in their 
entirety. As we heard earlier, there are parts of the 
system where owners do not play by the rules and 
have withdrawn access. As we say in our 
submission, we recommend that the bill should 
make provision for those people to be removed 
without the whole protection order being removed. 
In principle, the protection order system is 
exceptionally good. Of course there are flaws—we 
do not live in a perfect world, and it would be 
wrong to say otherwise. 

The Tay system works well. The Tweed system 
also works well and, over the past two years, there 
has been a significant increase in grayling fishing 
in the winter months. It is sometimes suggested 
that protection orders act as exclusion orders and 
are responsible for the perceived reduction in the 
number of anglers fishing. The Salmon and Trout 
Association refutes that view completely. There is 
no question but that the pattern or style of fishing 
of anglers has changed. As the Association of 
Scottish Stillwater Fisheries said, huge numbers of 
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anglers are taking up that sort of fishing instead of 
wild fishing. An economic survey that was done a 
couple of years ago showed that rainbow trout 
commercial fishing was the most popular type of 
fishing in Scotland by a mile; 700,000-odd permits 
are sold each year and its contribution to the 
Scottish economy is two or three times that of wild 
brown trout fishing. Many anglers are now fishing 
in a different way. There is a definite decrease in 
the number of anglers, as is the case in many 
active sports, but we refute totally the suggestion 
that that has anything to do with the protection 
order system. 

Dr Mackay: This morning, members heard that 
the Tay District Salmon Fisheries Board produced 
an efficient method of operating the angling scene 
when faced with revocation of its protection order. 
There has been a history of protection orders 
being granted and individual proprietors or groups 
of proprietors backsliding and removing the 
access facilities, especially when fisheries have 
changed hands—as members know, salmon 
fishing rights can be sold as an entity, rather than 
going with the land. We now seem to be moving 
forward more positively, but that history underlines 
the fact that regulation must be firm and 
enforceable in order for systems to work. If it is 
not, loopholes will be found and exploited and the 
systems will fall apart. That is why the Scottish 
Anglers National Association is so keen that this 
excellent bill should be enacted more or less in its 
initial draft form. Watering it down would provide 
the relatively small number of people who will not 
play the game properly with an opportunity to 
cheat and to bring freshwater fishing into 
disrepute, as has happened with the fish farming 
industry. 

11:30 

Ron Woods: It is important to emphasise that, 
although our perspectives and priorities might not 
be entirely identical, there is a high degree of 
consensus among stakeholders in the angling 
community on the fundamental principle of 
protection orders, which is the granting of 
responsible access to fish in return for the 
criminalising of unauthorised fishing. From the 
coarse angling perspective, we have varying views 
on the operation of the protection orders. The 
most positive and inclusive model is under the 
Loch Awe and Associated Waters Protection 
Order 1992. Loch Awe is an internationally 
renowned fishery for pike and generates 
somewhere between 25 and 35 per cent of its 
revenue from pike angling. A representative of the 
Pike Anglers Alliance for Scotland sits on the 
protection order committee, which has managed 
the regulation of the fishery actively and in a way 
that promotes pike angling as well as the 
conservation of pike. 

The Loch Awe example is not unique, although 
the situation is different in different places. I 
believe that the Tay protection order committee 
has a similar representative. However, there are 
still hangovers from what we might regard as a 
less desirable state of affairs. For instance, some 
areas that are covered by protection orders have 
permit requirements that oblige people to kill all 
coarse fish that are caught, whereas the normal 
practice in coarse fishing is to catch and release. 
In our view, that requirement is contrary to the 
conservation aim. To go further, the protection 
order committee for the Tweed and the Eye has 
no representation from the coarse fishing 
community, despite the presence of a coarse fish 
population, albeit one that is smaller and less 
important than those in other waters, such as Loch 
Awe. The situation is patchy. 

I hope that it comes across clearly that our 
submission is not that the measures in the bill are 
undesirable, but rather that they are not strong 
enough. The bill misses the opportunity to make 
the protection order provision much more robust. 
To confirm what George Holdsworth and David 
Mackay said, we have no evidence to suggest that 
the protection orders have reduced participation in 
angling. Our concern is that they have not 
achieved all that they might achieve and that a 
great deal could be done to make them more 
effective. 

The Convener: Dr Mackay talked about the bill 
being watered down. What has been missed out 
from earlier drafts that should be in the final draft? 

Dr Mackay: We believe that Argulus should be 
included in the list of parasites, as it is a 
dangerous parasite that is spreading in Scotland. 
Action should be taken to control it now, before we 
have a major epidemic. Once established, the 
parasite can spread. We had an outbreak two 
years ago in Lindores loch, which was brought 
under control, but the parasite has come back 
again. It has been found for the first time in a river 
in Ayrshire. When Argulus becomes rampant, it 
causes enormous problems and reduces the 
quality and number of fish. It is a pretty dangerous 
parasite, so we can see no good reason why it 
should not be included in the list. There is no 
counterargument against that—it is just an 
omission. 

We would like it to be an absolute offence to 
release fish into a system. For many years, under 
pollution control legislation, it has been an 
absolute offence to release polluting material into 
a stream. If somebody does so, they have to prove 
that there were good reasons why that happened 
before they are let off. With escapes from fish 
farms, it should be up to the fish farm operator to 
show that the escape was an act of God or the 
result of an unnatural situation that they could not 
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control. Generally, the history of fish farm escapes 
is that they have resulted from carelessness, bad 
management or sheer stupidity, such as the case 
in which people poured fish from a helicopter into 
a cage system but had forgotten to put a net on it. 
There is a catalogue of similar incidents that have 
occurred over the years. 

As the industry is so widely dispersed in quiet 
locations, it is extremely difficult to produce the 
evidence to prosecute anybody for such offences. 
We should start off by making fish farm escape an 
absolute offence—as I said, that has been 
common in pollution control legislation for many 
years—and then let the industry argue its case to 
the procurator fiscal or court that there should be 
no charge or penalty because it did all that it 
reasonably could to maintain the situation. That 
was how the bill was originally going to be phrased 
and we regret that that seems to have changed in 
the drafting. 

The Convener: That is something that we can 
take up with the minister when he appears before 
us.

Richard Lochhead: My first question was 
answered in a response to Maureen Macmillan. 
My second question relates to how easy it is to put 
in place codes of practice and regulations to 
influence the behaviour of anglers. I refer 
specifically to the arguments that we have heard 
about preventing disease from entering our river 
systems. Anglers have a role to play in that.  

We can put regulations and codes of practice in 
place, but what happens in practice? Hundreds of 
thousands of angling trips must take place in 
Scotland every year. Anglers presumably get their 
gear out of the cupboards and put it in the car, get 
their permit, and then do their fishing. We have 
talked about disease prevention rather than 
treatment and about encouraging people to 
disinfect equipment, but what happens in practice? 
How can we get the message across to anglers? 
What role can they play in preventing diseases 
from coming into our river systems, and how do 
we ensure that anglers are aware of their 
responsibilities? 

George Holdsworth: Do you mean with GS or 
parasites in general? 

Richard Lochhead: We have been talking a lot 
about GS, but I mean in general. 

George Holdsworth: In general, it is like 
everything else. There are people who will do what 
they should if they get the information and 
education. However, because any scheme is 
voluntary, there will always be people who do not 
do it. That is a fact—some people will not disinfect 
their equipment or pay any attention to the rules 
and will just break any codes that exist. 

A number of voluntary codes are already in 
practice. In the Tweed system, for example, all 
anglers are required to sign a declaration to say 
that they have disinfected their equipment if they 
have been fishing out of the country in the past 
three months. My understanding is that if anyone 
refuses, the ghillies say, “You’re not fishing. 
Goodbye.” Compliance with that requirement is 
probably nearly 100 per cent. The problem is that 
someone living in Stirling, for example, might go 
up to Loch Awe for the day and not think of doing 
that. 

GS is not a problem because it is not in the 
country yet. However, the spread of a parasite 
already in the country is a problem—we have to 
be honest about that. Organisations such as the 
Salmon and Trout Association and the others 
represented here can help to educate anglers. We 
are already doing that and are getting the 
information out to anglers about what they have to 
do. 

Similarly, proprietors on commercial fisheries 
can provide disinfection and so on for their clients, 
so that if they do not disinfect, they do not fish. 
The problem is that, for example, the whole Tay 
system is a big river and guys just turn up. There 
will always be elements who just turn up, which is 
why we want to keep diseases out of the country. 
Once they are in, controlling them is a 
nightmare—to be blunt, it is probably impossible.  

Dr Mackay: One problem is that the vast 
number of anglers in Scotland are not organised. 
The Salmon and Trout Association has about 
10,000 members and the Scottish Anglers 
National Association, which represents game 
anglers, has perhaps 40,000 to 50,000 members. 
There are probably a million anglers in Scotland—
there are certainly several hundred thousand, plus 
all the visitors. A huge number of people do not 
belong to a club or association. They have a rod 
and some gear in the cupboard, and when they 
feel like it they go out to fish. If somebody chases 
them off, they go off. Otherwise, they enjoy their 
day’s fishing. Many people see it as an ancient 
tradition in Scotland that they can go and fish for 
brown trout without heed, fear or hindrance. 
Therefore, I think that we have all come to the 
conclusion that the opportunity for Gyrodactylus 
salaris to enter the country will never be controlled 
through preventive measures. The issue is what 
we do if and when it arrives. 

Our submission seeks very strong powers to be 
given to the Executive to deal with the problem by 
entering land to take firm immediate action. If a 
long consultation period is required as was 
suggested in the discussion earlier, the disease 
could spread through several river systems before 
we get down to doing anything about the problem. 
It is vital that we have a game plan on what we do 
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if Gyrodactylus salaris turns up in a river. At the 
moment, the Government does not have powers 
to enter land to do things to the river. We hope 
that the bill will introduce such powers. 

Ron Woods: I have little to add to what my 
colleagues have said. Our organisation and our 
member clubs would be happy—to some degree, 
we already do this—to publicise the risks from 
unauthorised fish movements and from any failure 
to disinfect gear after foreign trips or trips around 
the country. However, as with any legislation, 
there will be a deviant minority and, given the 
acreage of river and still water in Scotland, it 
would be simply impossible to police the situation. 

Richard Lochhead: The difficult issue is where 
we balance the effort between prevention and 
contingency plans for treatment. Although the 
fishing interests might be keen for action to be 
taken swiftly by the Government, other sectors 
that depend on our rivers are not particularly keen 
on the Government pouring chemicals into the 
river. For example, the whisky industry could be 
adversely impacted. 

George Holdsworth: I totally agree. We 
recognise that other industries use the rivers and 
that the rivers are not just for fishing. That is why 
everyone would agree that we should try to stop 
the likes of GS entering the country in the first 
place. Once it comes, the game is a bogey and we 
are all in trouble. I know that people say that the 
free trade rules mean that we cannot prevent GS 
coming in, but it is essential that we continually try 
every method available to prevent it. Once it gets 
in, we will be in difficulty and everything will go: the 
fishing industry will collapse overnight as a tourism 
trade; the whisky industry will not be too pleased 
when we pour chemicals into the water; and 
Scottish Water will not be able to pump water from 
one catchment to another, such as from Loch 
Katrine to Glasgow. Given those problems, we 
need to prevent GS from coming in. That is the 
fundamental thing. 

Richard Lochhead: If you were the minister 
and you could take one specific measure to stop 
GS coming into the country, what would that 
measure be? 

George Holdsworth: If it were at all possible, I 
would stop the importation of live fish into the 
country—full stop. Importation is the way in which 
GS is most likely to enter the country. Although 
canoes and fishing tackle are certainly means by 
which it could come in, all the evidence that I have 
seen suggests that the most likely way will be the 
transportation of live fish. 

Mr Brocklebank: We have heard from various 
organisations that it would be disastrous if GS 
came into the country. Your submission states: 

“its introduction would probably cause the near total 
collapse of angling in Scotland”.

Given that GS is already a problem in Norway, do 
you have experience of how Norway has handled 
the angling side of the issue? Presumably, Norway 
has to cope with that difficulty. 

George Holdsworth: I have limited knowledge 
of Norway, but I have been there and have seen 
the situation. I understand that Norway has a 
number of rivers—I could not say how many—in 
which basically there is no fishing, but other areas 
are GS free. When the angler turns up at a GS-
free river—I was there in July—the disinfectant 
and so on are all in place. If anglers do not clean 
all their gear, they just do not get to fish. That is 
much the same as what we are talking about for 
Scotland. The problem in Norway is that GS has 
already come into that country and could spread. 
In the areas where GS has been identified, there 
are big problems. In whole river systems that used 
to be famous for salmon fishing, the industry and 
income that used to exist are just gone. The 
problem is that the industry is not just gone for a 
few years; it is not envisaged that it will ever 
return.  

Norway’s problem is that its angling industry is 
very salmon centred and it is losing that industry. 
The difference in Scotland is that we have a 
commercial rainbow trout industry, which is my 
industry. If an order were passed to stop the 
movement of fish, all the rainbow trout fisheries 
would have to stop business, as they would not be 
able to get their stock. That side of the industry 
would suddenly stop. The coarse anglers would 
not be able to go fishing, either. That is what my 
submission means in talking about a total 
collapse. It is the knock-on effects that would 
cause that. 

11:45 

Mr Brocklebank: Dr Mackay, you seemed to be 
saying that it would be virtually impossible to 
prevent GS from coming here, as there are so 
many different ways in which it might enter the 
country. Is there any way in which GS can be 
eradicated without a mass slaughter of fish? Can it 
be isolated or kept in one sector? 

Dr Mackay: No. The Norwegians have 
considerable experience of GS, and they have had 
to poison the whole river system to try to eradicate 
it. Even then, it has come back in one or two rivers 
after a couple of years. 

We are not talking just about angling and the 
economy. The salmon in Scotland is recognised 
as a beast of international importance for 
conservation purposes. It would be a huge 
disaster to lose our salmon—much worse than just 
losing the commercial value of the fisheries. It is 
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one of our national emblems and typifies this 
country. Several of our rivers have status under 
European conservation legislation and are 
extremely important for the conservation of 
salmon. It is a much bigger issue than just angling. 

Mr Brocklebank: Iceland used to be a great 
place to go salmon fishing. Is there GS in the 
rivers in Iceland? 

Dr Mackay: No. 

George Holdsworth: No, Iceland does not have 
GS. When anglers arrive at the airport, they have 
to disinfect their equipment or present a letter from 
their vet saying that their equipment has been 
disinfected. The authorities either tell them to go 
home or charge them and disinfect the equipment 
there and then. The rules are very strict in order to 
keep GS out. The fact that Iceland is an island 
makes the situation easier to control than in 
Scotland, as we are attached to England and there 
is land access. 

Nora Radcliffe: I have a brief question on the 
practicalities of that. How does an angler set about 
disinfecting their kit? How easy is it? How big an 
installation is needed? 

George Holdsworth: I am not an expert. If 
memory serves me correctly, fishing equipment 
can be frozen for 24 or 48 hours. David Mackay 
will probably know more about that than I do. 
There are several different chemicals in which it 
must be immersed for 10 minutes or thereabouts. 
Heating also kills GS, as does salt water. 
Equipment can be immersed in salt water for a 
minimum length of time—do not quote me on this, 
but I believe that it is about 10 minutes. GS can be 
killed—it is not as though we cannot wipe it out. 

Nora Radcliffe: It sounds as though it might be 
possible to have a saline bath at the point at which 
anglers bought their permits, in which everything 
could be dunked for the required amount of time. It 
might be simple and straightforward to have that 
sort of control. 

George Holdsworth: The problem would be 
that anglers would have to wait for their waders to 
dry out before they could wear them. If they had 
been soaked in water, they might be a bit damp for 
the rest of the day. 

In commercial fisheries or places where people 
go to buy a permit, that could be done. However, 
as David Mackay said, there is so much of 
Scotland where people can just get out of their car 
and go fishing. They could just turn up and fish 
illegally. They could be poaching, they could have 
a season ticket or anything. That is where the 
logistics become difficult. 

The Convener: Two other colleagues want to 
ask questions. We are about 20 minutes over our 
timescale, so I ask those members to be brief. 

Eleanor Scott: I have a brief question for Ron 
Woods. George Holdsworth said that Norway is a 
bit salmon centred. In even contemplating wiping 
out all wildlife in our river system—which is what 
would occur if we were to use any of the currently 
available treatments for GS, should it get into our 
salmon—are we being salmon centred? Ron 
Woods’s target species would be wiped out as 
collateral damage. Would that be reasonable? 

Ron Woods: We recognise the collateral 
damage, and we would be grateful if the 
committee would see that position as distinct from 
that of those who represent bodies that have a 
direct interest in the salmon and salmonids. 
However, we are pragmatic enough to recognise 
the reality of the situation. For all that coarse 
angling is vital to us as well as increasingly 
important to the Scottish economy, it is not—and 
will not be in the foreseeable future—as important 
to the economy or the culture of Scotland as 
salmon angling. If there were a similar parasite 
that affected only pike or perch, we would not 
expect the salmon interests to be happy to see all 
the salmon in Scotland wiped out. I imagine that I 
would be strung up if I even suggested that. 
However, we would put considerable emphasis on 
compensation. We recognise that we would have 
to play our part in the containment and possibly 
tolerate eradication, but we are strongly of the 
view that that would have to be balanced by 
mandatory compensation for coarse fisheries that 
were affected in the long term. 

Rob Gibson: David Mackay talked about the 
iconic status of salmon in Scotland. Of course, the 
Scottish dram has iconic status as well, and 
anglers like their dram. We have been presented 
with evidence that suggests that the whisky 
industry—which is a major economic player as 
well—could be affected significantly by any kind of 
GS eradication measures because of the image 
problem that would be created by the use of the 
water. Can we possibly set the interests of salmon 
above those of whisky? 

Dr Mackay: I hope that that would not be 
necessary. The treatment that is involved in 
eradication is fairly swift. As I understand it, in 
Norway the treatment did not last for months. The 
rivers are flushed out and that is it. The fish will 
return fairly swiftly. I think that the problem is 
perhaps being overstated. I also think that it would 
not help the whisky industry’s image if it was 
drawing its water from rivers that were known to 
be dead as far as salmon and trout were 
concerned because of the activities of 
Gyrodactylus. Either way, if GS comes, the whisky 
industry will suffer. However, the treatment could 
and should be short-lived and make only a fleeting 
impact on the natural scene. Rivers recover. We 
know from endless experiences of pollution—
sometimes by distilleries that have killed all the 
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fish downstream from them—that fish stocks 
recover fairly rapidly if they are left. 

The Convener: That is a good place to stop the 
discussion. If I allow any brief more questions, we 
will be here for some time. That is partly a 
testament to the evidence that you have given us 
this morning. Thank you very much. It has been 
good to get the views of the managers of the 
system and to test their issues with the users of 
the rivers from the angling perspective. There has 
been quite a strong degree of enthusiasm for the 
bill among a range of key parties today. We will 
take up some of people’s specific questions and 
concerns with the minister when we have him in 
front of us shortly. I thank the three of you very 
much. 

We will take evidence from the minister on 8 
November, when we will have the opportunity to 
follow up some of the issues that have been raised 
today. I ask the committee to agree to reflect on 
the evidence that we have received on the bill to 
date in private at the start of our next meeting, so 
that we can begin to draft our report on the bill, 
and to consider in private our draft report at 
subsequent meetings. Are members happy with 
that? 

Members indicated agreement.

The Convener: That is excellent. Our witnesses 
may stand down and we will have a short 
suspension. 

11:53 

Meeting suspended. 
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Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 8 November 2006 

[THE DEPUTY CONVENER opened the meeting in 
private at 10:14] 

11:16 

Meeting continued in public. 

Aquaculture and Fisheries 
(Scotland) Bill: Stage 1 

The Deputy Convener (Eleanor Scott): I 
welcome to the 31st meeting in 2006 of the 
Environment and Rural Development Committee 
members of the committee and members of the 
public and the press. I remind everybody that their 
mobile phones and BlackBerrys should be turned 
to silent. We have received apologies from the 

unavoidably, elsewhere, which is why I am 
chairing the meeting. 

The committee has considered two agenda 
items in private. Agenda item 3 is our final stage 1 
evidence session on the Aquaculture and 
Fisheries (Scotland) Bill. 

I welcome the Deputy Minister for Environment 
and Rural Development, Rhona Brankin, and her 
officials from the Scottish Executive Environment 
and Rural Affairs Department. David Dunkley is 
the head of freshwater fisheries policy, Dave 
Wyman is head of fish health and welfare policy 
and Phil Gilmour is head of aquaculture policy. 
Russell Hunter is from Scottish Executive Legal 
and Parliamentary Services. 

Rhona Brankin has provided a letter that sets 
out the anticipated amendments to the bill at stage 
2. I invite her to make a short opening statement. 

The Deputy Minister for Environment and 
Rural Development (Rhona Brankin): I am 
delighted to be at the meeting and I hope that I 
can assist the committee in its consideration of the 
Aquaculture and Fisheries (Scotland) Bill, which is 
an important development. 

The evidence that has been presented to the 
committee so far indicates that in general the 
proposals have been welcomed. Among 
stakeholders there is widespread support of the 

 principles. In its written evidence to the 
committee, the Scottish Salmon Producers 
Organisation said that it 

ld any companies fail to meet the 
 

Last week, Dr David Mackay of the Scottish 
Anglers National Association said: 

[Official Report, Environment and Rural 
Development Committee, 1 November 2006; c 3635.]  

The bill was drawn up collaboratively and 
inclusively with stakeholders and will provide for 
the first time the powers that are needed to deal 
with two outstanding issues of public and 
international concern: sea lice and the 
containment of fish. It is intended to act as a 

practice. All parties recognise that we have tried to 
strike the right balance with respect to the degree 
of regulation. 

On freshwater fisheries, the bill will provide 
important powers to tackle the potent salmon 
parasite Gyrodactylus salaris which is commonly 
known as GS and introduce provisions that will 
help to facilitate the further development of 
freshwater fisheries, particularly for trout and 
coarse fish, in a way that ensures the 
sustainability of stocks. Protection orders will also 
be made more fit for purpose. 

sessions and it might be helpful to give my 
reactions to some of the issues that have been 
raised before I answer questions. 

There has been uncertainty about how part 1 of 
the bill will operate. Essentially, appointed 
inspectors will have powers to inspect fish farms 
and assess whether they have satisfactory 
measures in place for the control of sea lice and 
the containment of fish. Shellfish farms may also 
be inspected for parasites under part 1, but the bill 
restricts the definition of parasite to sea lice, so 
such farms are not affected. Should shellfish 
parasites become a problem in future, the 
definition of parasite could be revised. 

If, on the basis of an objective inspection, 
inspectors found that a farm did not have 
satisfactory measures in place for the control of 
sea lice or the containment of fish, they would first 
speak to the farmer and, if appropriate, other 
experts such as the company veterinary surgeon 
and the Scottish Environment Protection Agency, 
to assess the specific circumstances pertaining to 
the farm at the time. They could then give advice 
about the steps that should be taken to put things 
right. If the advisory approach proved insufficient, 
inspectors could ultimately use the powers in the 
bill to serve an enforcement notice on the farm. 

The Executive intends to publish clear guidance, 
which will be developed with stakeholders through 
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the ministerial working group on aquaculture, on 
how inspectors will undertake their inspections 
and reach decisions. The guidance will 

sets out industry-accepted standards of good 
practice for the control of sea lice and the 
containment of fish. It is inconceivable that 
professional inspectors would serve random 
enforcement notices that were unfair or 
unreasonable or that took no account of the 
accepted standards. We will also seek to ensure 
that inspection procedures are streamlined and 
efficient as far as possible, through co-ordination 
with inspectors and other officers who make 
necessary visits to fish farm sites. 

No enforcement notice would attempt to second-
guess a vet or dictate how fish should be treated. 
At most, a notice would direct a fish farmer to seek 
veterinary attention, with the aim of reducing the 
sea lice burden to the acceptable levels that are 

to force an unnecessary regulatory burden on 
farmers who make a proper commitment to 
controlling sea lice and containing their fish in 
accordance with their own code of practice. 
Rather, we seek to find farmers who do not or will 
not make that commitment and to bring those 
people into line with the bulk of the industry. 

Part 2 deals with GS. Some stakeholders 
expressed concern that the powers in part 2 are 
too potent ever to be used, but I take issue with 
that interpretation. Although the powers on GS are 
undoubtedly wide as they must be if they are to 
allow the necessary flexibility to deal with an 
outbreak, the full extent and circumstances of 
which we cannot know in advance they need not 
be used to their fullest extent in any given 
scenario. The powers in the bill are quite capable 
of being exercised in a manner that is planned, 
proportionate and reasonable and that respects 
human rights. Any treatment can be planned to fit 
into the existing working practices of, for example, 
the whisky industry. In particular, I ask the 
committee to bear it in mind that ministers are 
legally bound to discharge their responsibilities 
under the European Union habitats and water 
framework directives, which means that we must 
take into account the environmental, social and 
economic consequences of any proposed action. 
If it were found that the remedy were worse than 
the disease, ministers would not pursue 
eradication but would work to contain the disease. 

The Executive is developing a contingency plan 
on how we might tackle an outbreak of GS, and an 
economic impact assessment. Both documents 
will be published in the next two weeks and my 
officials will provide copies for the committee as 
soon as they are available. I hope that the 
contingency plan in particular will help to knock on 
the head the perception that the powers on GS 

would be used hurriedly and willy-nilly without a 
comprehensive assessment of the affected area 
first being undertaken and all interested parties 
being consulted. Experience in Norway suggests 
that the approach could take up to two years to 
complete. 

The other key issue on freshwater fisheries is 
protection orders, the purpose of which is to strike 
a balance between responsible access and 
conservation. An order is not granted unless 
measures are taken to increase access to 
fisheries in a manner compatible with 
sustainability, so it is wrong to suggest that 
protection orders do nothing to protect fish. 
Indeed, before an order can be made, ministers 
must consider the conservation status of fish 
species in the area to be covered. An 
overwhelming majority of stakeholders told us that 
the system of protection orders with the changes 
proposed in the bill must remain until new 
fisheries management bodies are in place to 
develop integrated plans. 

The committee has heard concerns about the 
information-gathering provision in part 4, with 
worries that it might be burdensome and costly to 
provide the required information. I genuinely 
believe that the measure will help the fish farming 
industry, because it will strengthen the evidence 
base that we need for our policy making on 
aquaculture. It will allow us to help the sector, 
particularly in areas such as trade defence. It will 
also inform the high-level indicators programme, 
notably the economic leg of that work. We will of 
course do everything to ensure that those 
requirements are not costly to comply with, and we 
will develop indicators with the full participation of 
stakeholders through the ministerial working group 
on aquaculture. 

power to make payments for fish destroyed. This 
will be the first time that ministers have had explicit 
powers to offer financial reassurance on fish 
disease. I believe that that will go a long way 
towards building investor confidence in this 
important industry. 

I hope that my comments have been 
constructive and of some assistance. I am happy 
to answer any questions that the committee might 
have.  

The Deputy Convener: I thank the minister for 
her statement and invite members to ask 
questions.  

Richard Lochhead (Moray) (SNP): I thank the 
minister for her constructive comments, which the 
committee will welcome. I will start with how to 
deal with a potential outbreak of GS, which has 
been one of the more controversial issues to have 
been discussed at stage 1 so far. Many witnesses 
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have said that the best way of dealing with GS is 
to put prevention measures in place to ensure that 
there is no outbreak in the first place. What 
discussions have you had with the authorities that 
protect our points of entry to ensure that adequate 
measures are being taken to prevent GS from 
arriving in the first place? Could you also talk 
about live salmon imports from Norway, which is 
one route by which the parasite could arrive in 
Scotland, and say whether it is your intention to 
clamp down on that? To what extent are live 
imports happening at the moment? 

Rhona Brankin: As far as live salmon imports 

practice recognises some of the issues around the 
potential spread of GS from a country such as 
Norway, where the parasite exists in certain areas. 
There are at present no imports of live fish from 
Norway. Current European Union law allows us to 
ban live fish imports from those areas of Norway 
where GS exists, although we are not in a position 
to ban live fish imports from those areas of 
Norway where GS does not exist. There is a 
commitment on the part of fish farmers, through 

quarantine methods. Although there are currently 
no imports, if there were, veterinary inspections 
would have to be made before any batches came 
through. 

I am not sure whether Dave Wyman wishes to 
add anything specific on that.  

Dave Wyman (Scottish Executive 
Environment and Rural Affairs Department): 
No; that sums it up.  

Rhona Brankin: The important matter of 
information has been raised. One of our key tasks 
is to ensure that people are informed about the 
potential problem the potential disaster that GS 
could pose in Scotland. The committee has been 
provided with examples of the leaflets and 
information that are available to people. Angling 
clubs have an important role in the dissemination 
of information. Fishing tackle shops also provide 
information, so they play a role, too. Measures that 
angling clubs implement to reduce the possibility 
of the spread of GS will be checked by local 
enforcement officers. As for liaison with other 
Government bodies, we liaise with the Department 
for Environment, Food and Rural Affairs on the 
points of entry into United Kingdom ports. 

11:30 

Dave Wyman: That issue occupied much of the 
time of the GS task force. Its conclusion was that 
the number of points of entry was so large that it 
would be impractical to legislate for screening 
people who were coming into the country with 
fishing gear, canoes and that sort of thing. The 

thinking was that the threat should be tackled 
through public awareness campaigns and 
education rather than through legislation, which 
would be unwieldy and impossible to enforce. 

Richard Lochhead: With the potential for GS 
on the agenda, the Government has produced a 
response, to an extent, in the form of the bill. 
Another response would be preventive measures 
at ports; however, you are saying that there are no 
plans for further measures to be taken at ports. 

Dave Wyman: That is right. It is not only ports 
that could be sources of access for the parasite. 
People can enter the country at any number of 
points, and not just directly they can also enter 
the country through England. It would be 
impossible to police against GS under the 
circumstances. 

Richard Lochhead: I am sure that the 
committee will come back to that point. There are 
lots of things that we police against at the moment 
that might enter the country through our ports. I 
am trying to work out why GS should be excluded 
from that process. 

Rhona Brankin: The GS contingency plan, 
which will be published shortly, will be reviewed 
annually in the light of further information that 
becomes available. It is not set in stone, and I am 
sure that we will return to the issue. 

Richard Lochhead: I have two more quick 
questions. 

The Deputy Convener: Are they about GS? 

Richard Lochhead: One of them is. I will ask it 
first. In your opening statement, minister, you 
referred to concerns over the impact on other 
users of the rivers if there were heaven forbid

have expressed concerns about the impact on the 
distilling sector in Scotland, especially the malt 
whisky producers, who gave evidence to us. Their 
concern is that the image of the industry could be 
destroyed if poisons to kill a parasite were poured 
into the rivers, because the distillers use the same 
water. You said that, if the cost of taking action 
was greater than the cost of not taking action, you 
would not take action but would try to contain the 
outbreak. How would you measure those costs, 
and what plans are in place to measure them, 
given that the timescale for action would be short? 
I presume that there would have to be an 
emergency situation for you to use chemicals in 
our rivers. 

Rhona Brankin: The whisky industry and the 
hydropower industry have been involved in 
drawing up the contingency plan, as we are 
cognisant of the needs of the other people who 
use water and rely on having a clean supply. 
Although action would be needed, because of the 
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complexity of the considerations in some cases, 
treatment would not necessarily take place 
quickly. In considering an eradication plan, we 
would have to make a judgment about the 
implications of that plan for the whisky industry if 
the watercourses were used by distilleries or for 
the hydro schemes and reservoirs into which the 
rivers fed. Eradication could also affect other 
species of fish. We would have to assess all the 
implications and make a judgment on the basis of 
economic, social and environmental 
considerations before deciding whether to go 
forward with eradication or containment. As I say, 
how long it would take to arrive at that decision 
would depend on the complexity of those 
considerations. The key issue is that industries 
such as the whisky industry must be closely 
involved in this. 

The Deputy Convener: Many members want to 
ask questions. I ask that we stay on the GS 
theme. 

Maureen Macmillan (Highlands and Islands) 
(Lab): I want to backtrack and look at the role of 
the salmon farming industry in keeping GS out of 
Scotland. You said that industry members that 
have signed up to the code of good practice have 
plans in place to ensure that if smolts are imported 
they do not come from those parts of Norway that 
are infected with GS and that, if they come from 
other parts of Norway, they will be monitored. 
What about those industry members that have not 
signed up to the code of good practice? Do you 
have any concerns that they may be exercising 
bad practice? What dialogue has the Executive 
had with salmon farmers who are outside the code 
of good practice circle? 

Rhona Brankin: There are currently no live fish 
imports from Norway. Phil Gilmour may be able to 
answer your question. 

Phil Gilmour (Scottish Executive 
Environment and Rural Affairs Department): All 
the major fish-farming businesses are Norwegian-
based, and they are all signed up to the code of 
good practice. The businesses that are not signed 
up to the code are the very small Scottish-owned 
businesses that get their smolts from Scottish 
sources. It is unlikely that they would go outside 
Scotland for smolts. The industry is aware of the 
issue and there is currently no importing of smolts 
into Scotland. The farms tend to import eggs from 
Norway, but those are sterilised and subject to 
veterinary inspection. 

Rob Gibson (Highlands and Islands) (SNP): I 
have a more general question about the exercise 
that is to be undertaken in January and February, 
but first, why has it been timed for then and not 
earlier? 

Dave Wyman: ort is not 
yet published but was completed fairly recently. 

The next stage that is required by the task force is 
the setting up of a dry run. It takes time to write a 
realistic outbreak scenario, and it is a question of 
timing. It is envisaged that, when the dry run takes 
place in February, it will be based on a fictitious 
outbreak in a whisky-producing area. There would 
be no point in a dry run if it did not test in the most 
challenging areas. 

Rob Gibson: I understand that that is the 
timing, but it would help our scrutiny of the bill to 
know whether the dry run worked. There may be a 
need for further amendments to tighten up the bill, 
or whatever. We have longer rivers than those in 
Norway, and although the anglers say that the 
effects of any treatment with rotenone would be 
short-lived and would make only a fleeting impact 
on the natural scene, we do not yet know the 
effects of any treatment. Is it not important that we 
have an idea of whether what you propose is 
effective before we come to the next stage of the 
bill? 

Rhona Brankin: I emphasise again the fact that 
the contingency plan will be reviewed annually. 
Any lessons that are learned about the 
effectiveness of the existing contingency plan 
could be incorporated into that. I do not know 
whether we might not be taking powers now that 
we might need in future or whether we would have 
the powers to vary orders. One of my officials 
might like to comment on that. 

Dave Wyman: Were GS to arrive, the approach 
to eradication would be based closely on the 
Norwegian model. Norway has quite a history of 
the disease and some success in tackling it, so the 
powers that are proposed in the bill are based 
largely on practice there. 

Rob Gibson: If that is so, I presume that the 
practice will have to be adapted to our rivers. I ask 
that, in the dry run, you include freshwater 
mussels in the fictitious river that you are going to 
adopt. John Thomson from Scottish Natural 
Heritage said: 

If GS arrived and affected a river that hosts freshwater 
pearl mussels, a difficult decision would have to be 
made. [Official Report, Environment and Rural 
Development Committee, 24 October 2006; c 3586.] 

What balance of environmental and biological 
diversity would cause you to decide against using 
rotenone? What sort of things would stop you from 
using it? 

Rhona Brankin: We are covered by EU law, 
such as the habitats directive and the water 
framework directive with the controlled activities 
regulations under it. To arrive at a decision, we 
would have to balance those legal requirements. 
Under EU law, we have to balance economic, 
social and environmental requirements. It is 
difficult for me to say what balance would cause 
us to decide against using the treatment because 
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it would depend on the circumstances, but the 
presence of protected species such as freshwater 
mussels would clearly be an important 
consideration. 

Phil Gilmour: We do not have GS in Scotland 
and the bill is precautionary legislation to deal with 
an outbreak. The risk of GS getting here is low 
but, if it ever gets here, the consequences will be 
extremely great. We are putting in place 
precautionary legislation based on working 
through a technical process with all the 
stakeholders to ensure that every area can be 
covered as far as possible. We are learning from 
the experiences in Norway, which has the disease, 
and ensuring that we have in place everything that 
we possibly can, based on proper technical 
assessment. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): I wanted to ask the questions that Richard 
Lochhead asked, but the answers you gave him 
lead me to some further questioning on the same 
themes.  

We all agree that GS would be disastrous not 

whisky industry and for water sports, which could 
affect tourism. The implications of GS for Scotland 
would be massive.  

Is it a notifiable disease?
leaflet that you have distributed to us says: 

EU legislation that recognises the special status of the UK 
 

In reply to Richard Lochhead, I think you said that 
Norwegian fish that have GS would be banned 
from being imported to Scotland, but that if the 
rivers in an area of Norway are free of the 
parasite, fish from there could be imported to 
Scotland. That approach to prevention is a wee bit 
worrying.  

I presume that GS will come in either through 
fish imports or as a result of water activities such 
as canoeing, as people bring back equipment or 
boots in bags, where the parasite can survive for a 
few days. Are those the main ways that it could 
come to Scotland? Will you expand on the 
legislation that is in place to prevent the transfer of 
live salmon and trout? Does that legislation apply 
only to Norway and only to areas that have the 
parasite? 

11:45 

Rhona Brankin: Under EU law, we are able to 
ban the import of live fish from areas of Norway 
that have the disease. However, some parts of 
Norway are GS free. Under EU law, we are unable 
to ban the import of live fish from those areas. Of 

course, veterinary safeguards are also involved. 
Perhaps David Wyman will say something on that. 

Dave Wyman: Yes. If trade in live salmon was 
to start up with Norway, the Norwegian authorities 
would have to certify that the area from which the 
fish were coming had been monitored over a 
period for the presence of the disease and that 
sampling and testing had failed to find the 
parasite. We would accept fish only in those 
circumstances. 

Elaine Smith: Okay, that is a bit clearer. I turn 
to the other ways in which the disease could enter 
the country. Given the overall implications that GS 
could have for Scotland, should we not be a bit 
more robust in what we are doing? Richard 
Lochhead pursued that line of questioning. After 
all, the leaflet was produced by the Department for 
Environment, Food and Rural Affairs and the 
devolved Administrations it was a joint effort.  

One way or another, everyone who leaves the 
country has to go through customs when they re-
enter it. Whether they are carrying canoes, fishing 
equipment, fishing tackle, boots or whatever that 
may have been exposed to the parasite and 
therefore be carrying GS, everyone has to go 
through customs. Surely it would not be too 
difficult to put in place a requirement under which, 
if they have visited a country where there is GS, 
they have to make a declaration to that effect. 
Those people should have to go through a special 
channel. It would be not unlike the requirement to 
go through a special channel if you are carrying 
gifts over a specified value or certain foodstuffs. 
Surely people who participate in water sports and 
fishing should be asked whether they have 
considered the issue of GS and whether they have 
checked over and disinfected their equipment. 

Rhona Brankin: It is a question of risk and what 
is appropriate. Our minds are not closed to any 
suggestion the committee may make. At the 
moment, our view is that information and 
education are key and that our proposals should 
be adequate. If the committee believes that we 
should be taking other steps, we will examine its 
proposals with an open mind. 

GS does not last very long, so the risk that is 
posed by people bringing canoes and so forth 
back into the country after using them in Norway is 
relatively low. Many angling clubs now provide that 
if their members are fishing on certain waters, they 
have to sign a statement that they have 
disinfected their gear. I am sure that more can be 
done. We are keen to do whatever we think is 
necessary. That said, we need to ensure that a 
risk-based approach is taken. Perhaps Dave 
Wyman will add something. 

Elaine Smith: If you do not mind, I will come in 
again before you hand over to your official. I 
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began my questioning by making the point that GS 
would be absolutely devastating for Scotland. We 
are talking not only about salmon that would be 
bad enough but about everything that is involved 
in this aspect of our economic activity. Even if the 
risk is minimal, a maximisation of factors should 
be used to prevent GS from entering the country. 

someone to return from a fishing trip abroad, go 
fishing here and let the parasite enter our waters. 
My understanding of what witnesses have said in 
evidence is that they do not feel that adequate 
notices, signs or other measures have been put in 

raise awareness on the issue. We have the leaflet, 
but how many people have a copy and how many 
of them have read it? Are there notices for people 
to see when they come through customs?  

Rhona Brankin: As I said in my opening 
statement, I agree absolutely that if GS came into 
Scotland the potential effects would be wide 
ranging.  

As for our view that we are taking adequate 
steps, I can only reiterate that if the committee can 
suggest any specific measures or activities, we 
are prepared to take them on board. I am not 
really able to add to that response, but my officials 
might be able to say more about other prevention 
activities that are being carried out. Have I missed 
anything out? 

Dave Wyman: I do not think so, but I should 
point out that although the freshwater fishery 
organisations, from which the committee recently 
took evidence, acknowledge that there is a risk 
and that the consequences of something going 
wrong are horrendous to contemplate, they accept 
that any risk is low and that, given the situation, 
legislation is inappropriate. It is not as if the 
Scottish Executive has imposed this view on the 
freshwater fisheries community; they reached it 
themselves. 

Elaine Smith: I was worried by all the doom and 
gloom about GS, because it suggested that an 
outbreak was inevitable, but you are categorically 
saying that there is a very, very low risk of an 
outbreak. 

Dave Wyman: European fish health scientists 
have assessed the likelihood of an outbreak of GS 
stemming from an importation of recreational 
equipment as low. 

Elaine Smith: Is the risk higher from live fish? 

Dave Wyman: Very much so. 

Maureen Macmillan: How does what we are 
doing at ports of entry to combat the risk of a GS 
outbreak compare with the measures that have 
been taken with regard to foot-and-mouth disease, 
avian flu or whatever? 

Dave Wyman: I do not have that information. 

Rhona Brankin: We do not have those figures 
to hand, but I am more than happy to provide the 
committee with that information. I can say, 

plan is based solely on the perceived risk of GS 
entering the country. I do not know whether it 
would be easy to draw any comparisons, but I can 
provide the committee with information that might 
help. 

Maureen Macmillan: I was simply wondering 
what happens at ports of entry to prevent foot-and-
mouth disease, which is more likely to come into 
the country than GS. After all, we want to have a 
proportionate response. 

Rhona Brankin: Absolutely. We also need to 
weigh up the degrees of risk posed by the different 
ways in which GS can enter the country. We will 
try to give the committee some helpful information 
on that. 

Nora Radcliffe (Gordon) (LD): It has been 
suggested that the contingency plan might include 
provision for a designated group of stakeholders to 
be called together quickly in the event of an 
outbreak. Will that form part of the plan? 

Rhona Brankin: The key point about the 
contingency plan is that we must be able to work 
with stakeholders. As some situations might prove 
to be very complex, their engagement will be very 
important. 

Dave Wyman: The contingency plan sets out 
the roles and responsibilities of the various 
agencies and organisations that would respond to 
an outbreak and details the range of 
considerations that the strategy group should take 
into account in deciding whether the response 
should be containment or eradication. With the 
plan, we would, if you like, hit the ground running. 

The Deputy Convener: We will move on to 
discuss compensation. 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): Why are your powers to make 
compensation payments for fish diseases 
discretionary, while compensation for other farmed 
animal diseases is compulsory? 

Rhona Brankin: There is currently no system of 
compensation for fish loss, so by introducing the 
possibility of compensation we are bringing our 
approach into line with other compensation 
schemes. 

Mr Brocklebank: You are not bringing your 
approach into line with the system for other farmed 
animals, for which compensation is compulsory 
rather than discretionary. 

Phil Gilmour: The bill gives ministers the power 
to intervene to pay for fish that are destroyed, if 
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the circumstances are right and there is a need for 
such a payment. The bill provides for a 
discretionary power and ministers will weigh up 
the risks. 

Mr Brocklebank: Will anyone else comment on 
the proposed approach, which is different from 
practice in relation to other farmed animals? 

Dave Wyman: There is no proper answer to the 
question, except to say that post foot-and-mouth 
there is unease about the extent to which the 
Treasury is exposed to such payments. The 
establishment of a compensation scheme would 

proposed scheme would have to be endorsed by 
the Scottish Parliament. 

Rhona Brankin: My officials have provided 
further information, which might be helpful. When 
ministers decide who will qualify for a payment, 
they might consider criteria such as the extent of 
compliance with the code of good practice, the 
prompt reporting of disease outbreak or illegal 
movements of stock into a farm. Ministers would 
exercise their discretion on such matters. The 
proposed approach is tailored to deal with loss of 
fish. 

Mr Brocklebank: How would the compensation 
scheme work in a large-scale outbreak? The cost 
of compensation might be significant, but the 
disease might not be eradicable. 

Rhona Brankin: Ministers would take such 
matters into consideration. A Scottish statutory 
instrument that provided for payment would be laid 
before the Scottish Parliament, so the Parliament 
would have a role in that context. In proposing a 
scheme that was designed to compensate for loss 
of fish, we might set out the criteria that would 
trigger a payment, but the moneys that ministers 
paid out would be determined by the Parliament, 
which would have to approve the SSI. My officials 
might elaborate on that. 

Phil Gilmour: We have been through a situation 
in which the fish farming industry was hit by a bad 
disease outbreak. Although we were able to put in 
place a restart scheme, we wanted to be able to 
be more proactive and to intervene earlier. We 
have not opted for a compulsory compensation 
scheme; we decided on an approach whereby we 
could take account of the significance of the 
disease and the scale of the outbreak and 
intervene in an appropriate way, on the basis of 
the appropriate information, as the minister said. 

Mr Brocklebank: How would compensation be 
funded? 

Phil Gilmour: It would come from the Scottish 
block. 

Mr Brocklebank: Have any contingency plans 
been made? How much money might have to be 
put aside? 

Rhona Brankin: The industry estimated that the 
infectious salmon anaemia outbreak in 1998 
resulted in losses of around £30 million. The 
extent of those losses was partly a result of the 
practice of moving live fish from area to area, 
which is now relatively rare. 

12:00 

The Deputy Convener: Richard Lochhead will 
move us on to another topic. 

Richard Lochhead: In your submission to the 
committee, you outline the amendments that you 
intend to lodge at stage 2. You say that one of 
those amendments will seek to impose 
administrative penalties on the sea fisheries 
sector. When the idea was first mooted back in 
2004 and, no doubt, during the consultation 
process the industry expressed the concern that 
its members would be denied access to justice 
because they would not have the chance to 
defend themselves in court. You say that a right of 
appeal for offenders is a key factor in the 
development of the policy proposals. How will the 
appeals process work? In other words, how will 
you ensure that people on whom administrative 
penalties will be imposed have access to justice 
and are able to put their case? 

Rhona Brankin: The issue is being consulted 
on. 

Russell Hunter (Scottish Executive Legal and 
Parliamentary Services): I can answer the 
question from a legal point of view. I understand 
that the consultation is continuing. The intention is 
to create a system whereby a person who is 
suspected of contravening a particular fisheries 
provision is offered a fixed penalty, which is 
calculated on a sliding scale. The person to whom 
such an offer is made is not required to make 
payment they can simply do nothing, in which 
case they can have their day in court. The 
proposal is entirely voluntary. The person to whom 
an offer is made can accept that they have done 
something wrong and take a fixed penalty or 
decide to have their day in court. Anyone who 
chooses to protest their innocence will not be 
diverted away from the court system. 

Richard Lochhead: Are you saying that the 
acceptance of such a penalty is voluntary? 

Russell Hunter: The procedure is similar to the 
one that is used for speeding offences. A person 
might receive through the post notification of an 
allegation that they have been caught on a speed 
camera doing 40mph in a 30mph zone. They can 
either accept the notice, pay the sum of money 
and that is the end of the matter although I think 
people also get points on their licence for 
speeding or choose to contest the allegation and 
have their day in court. 
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The proposal is that a fixed penalty should be 
available prior to the court process. The 
department would use its case files to determine 
whether to offer someone such a penalty. Once an 
offer was made, it would be entirely up to the 
person who received it to decide whether to 
accept it or to refuse it. If they did nothing, their 
case would go straight back into the court process. 

Richard Lochhead: In their evidence, some 
witnesses have said that the granting of protection 
orders has not been accompanied by increased 
access to angling. Evidence that that principle has 
not been adhered to in some parts of the country 
has been a recurring theme. Other witnesses have 
said that there is not an issue with protection 
orders and that they are working perfectly well. 
What is your view on what has been said at stage 
1? Do you feel that protection orders are working 
and that access to angling has increased when 
they have been imposed? 

Rhona Brankin: It is difficult to give a blanket 
response because it is not easy to work out 
whether reductions in angling in particular areas 
are a result of the imposition of protection orders 
or of a decrease in the number of anglers. The 
freshwater fisheries forum continues to examine 
the issue. Its view is that protection orders play an 
important role because they allow conservation 
measures to be introduced in places where they 
have not existed before. In some areas, they 
greatly in
even if those opportunities are not taken up. Many 
others have expressed that view to the committee 
as well. 

Because we are moving towards an integrated 
fisheries management system, we need to 
examine not only the role of protection orders and 
how they are policed but the extent to which the 
new system will integrate conservation and 
responsible access. That is a complex thing to 
achieve, which is why the stakeholder group was 
unable to come up with a solution in time for it to 
be included in the bill. In the meanwhile, we 
included new powers to enable ministers to take 
action when a problem is detected with a 
protection order. Ministers will be able to change 
or revoke a protection order if it operates in an 
inappropriate way. 

David Dunkley might want to comment further. 

David Dunkley (Scottish Executive 
Environment and Rural Affairs Department): It 
is difficult to measure increases and decreases in 
the number of anglers. In some areas where there 
are no protection orders, some people still 
perceive that they can fish wherever and 
whenever they like without permission and for 
free, but that is not the case. Anybody who wants 
to fish for freshwater fish needs permission, and if 
they do so without permission in an area that is 

not a protection order area with a few notable 
exceptions they are committing a civil offence. 

In protection order areas, people are required to 
avail themselves of a permit. The number of 
permits that are available in such areas has 
increased enormously. They have not all been 
taken up, but an awful lot more permits are 
available. Generally speaking, anglers who want 
to fish in a protection order area know that it is a 
protection order area and most of them are happy 
to take up a permit. 

It is a concern, and not just in protection order 
areas, that there is a general decline in the 
number of people who go angling. Perhaps they 
would rather do it on an X-Box or a GameBoy. 
There are a number of initiatives to try to get 
people back out there, including the Scottish 
national angling programme. The decrease is not 
necessarily due to restrictions on fishing. There 
are cultural changes taking place and a number of 
our stakeholder groups are working on those. 

The other day, we heard from the chairman of 
the Tay liaison committee that there has been a 7 
per cent increase in the number of permits but an 
increase of only 2 per cent in the number of 
anglers. Lots of permits are available, but people 
are not taking them up. 

Elaine Smith: Is that due to a lack of 
information? Perhaps people do not know where 
to get information and are worried about fishing in 
case they end up as criminals. 

Secondly, should liaison committees be a 
statutory requirement? 

Rhona Brankin: The problem with giving liaison 
committees legal powers is that that would create 
another 14 non-departmental public bodies. That 
is one of the reasons why the freshwater fisheries 
forum needs to consider the matter further. We 
need to come up with a system of fisheries 
management that ensures that proper 
conservation measures are carried out and 
followed, and that people have access to angling.  

Angling is a sport that we want to encourage. 
The Executive has a policy to get more people 
more active more often, and we want to get people 
out in the fresh air. Quite often, people have to 
walk a significant distance to get to the river. We 
want to get people out and active. Angling fits in 
with that aim and I support the steps that have 
been taken by angling bodies to increase the 
number of people taking part in the sport. 

Elaine Smith: Is angling affordable for 
youngsters? David Dunkley talked about kids 
using game machines, but is it affordable for them 
to go fishing? 

Rhona Brankin: The cost varies hugely. David 
Dunkley can give some examples of the cost of 
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permits. It obviously depends on where people are 
fishing and for what sort of fish.  

David Dunkley: To a large extent, the cost is 
market driven, but fishing can be available from as 

people want to pay.  

Elaine Smith: That is quite a lot for a child or 
young person. 

David Dunkley: It is significantly less than they 
would pay to watch a football match or play a 
game of golf. It is all relative. There are some 
places that issue free permits to kids and there are 
a number of schemes to encourage them. It is a 
question of enthusing them to get out there and do 
it. That is what people are working on now.  

Elaine Smith: Maybe more schemes like that 
would enthuse children more.  

Rhona Brankin: There are certainly some good 
schemes that are trying to bring youngsters into 
fishing. I could probably get you more information 
about that and I am sure that the organisations 
involved could do the same.  

David Dunkley: Quite a lot of good work is 
going on to make people more aware of angling. 
Websites are being developed and tourist 
information offices throughout the country are now 
displaying signs to show that they sell permits. 
Once a certain inertia has built up in a system, it 
can take a bit of time to kick it over, but we are 
quite excited about a lot of the initiatives that are 
under way at the moment.  

Nora Radcliffe: We were talking about 
integrated fisheries management and about the 
fact that work is being done on possible changes 
to help to manage fisheries and the species that 
are involved. Is further legislation envisaged in due 
course? There are no powers in the bill to pick that 
sort of thing up at a later stage, are there? 

Rhona Brankin: No. It is envisaged that a bill 
will be introduced in the next session of Parliament 
to deal with that.  

Nora Radcliffe: Thank you. I just wanted to 
clarify that.  

Maureen Macmillan: I want to talk about the 
location and relocation of fish farm sites. Minister, 
you will recollect that one of the problems that was 
flagged up in the past was that some of the fish 
farm sites were inappropriately located. Some 
witnesses had hoped that there would be powers 
in the bill to close down inappropriately sited fish 
farms, but there are no such powers in the bill. 
How many inappropriately sited farms are there? 
How are they being dealt with? Are fish farmers 
being given incentives to relocate? 

Rhona Brankin: I will ask Phil Gilmour to 
answer that question in detail. In broad policy 

terms, you are right to say that relocation has 
become an important issue, given that many fish 
farms were given permission in the early days to 
establish themselves in areas that we now 
believe in the light of further knowledge about 
the potential impact on the sea bed could be in 
inappropriate places. As you know, we have been 
addressing relocation through the 
location/relocation working group and work has 
been going on at Loch Roag.  

12:15 

Phil Gilmour: The location/relocation working 
group has been through two and a half years of 
discussion and we have almost finalised a 
strategic environmental assessment on relocation. 
Relocation remains a voluntary initiative because 
we have not yet found conclusive scientific proof 
that a fish farm should not be where it is. It would 
be very difficult to prove that, so the initiative has 
to remain voluntary. The problem is that someone 
who objects to a fish farm being in a certain place 

start to consider the science, we find that the fish 
farm in that location is influenced by fresh water 
and so will not have a sea lice problem. This is not 
an easy problem to bottom out. 

The general principle for relocation is that a fish 
farm has to meet the criteria for sites of interest
that is, sites that stakeholders wish to be 
relocated or that relocation of the fish farm would 
lead to the development of best practice. For 
example, at Loch Roag, the fish and shellfish 
farming industries looked at what was being done 
and decided that they wanted to optimise sites. 
They also recognised the interests of other 
stakeholders, such as the freshwater fisheries and 
fishing and other boats that navigate the loch. Out 
of that came an optimisation plan and now a 
relocation plan. 

An area management agreement has been 
delivered for Loch Roag that is based on the 
development of best practice. In other words, the 
fish farmers can now use co-ordinated treatments, 
they can fallow their sites in synchrony, and they 
have moved the fish farms away from the mouths 
of the important salmon rivers in the area. That is 
an integrated coastal zone management approach 
to delivery. That is what we are trying to promote 
through the relocation process, with respect to the 
delivery of area management agreements within 
the tripartite working group. 

Maureen Macmillan: That is very interesting 
and I assume that you hope to roll that out. 

I do not get the impression that all that many fish 
farms are poorly located; I think we were given a 
quite small number. 
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Phil Gilmour: It is quite difficult to say whether a 
fish farm is poorly located. People can make 
accusations or claims, but it is difficult to follow 
those up with any proof. However, fish farms can 
be moved for general environmental benefit. The 
fish farming industry is often located in sites to 
which stakeholders object and from where the fish 
farmer would ideally like to move. At the moment, 
we see relocation as a voluntary process; we 
could not provide for relocation in the bill because 
there is no scientific proof to say why it should 
happen. 

Rhona Brankin: It is important to note that we 
believe that relocation projects would be eligible 
for grant assistance under state aid rules. 

Phil Gilmour: The current process is that the 
strategic environmental assessment will set down 
the principles on which relocation could be funded. 
We now have in place a budget of £500,000 per 
annum until the next spending review. Relocation 
projects such as the one at Loch Roag will be 
eligible once independent economic bodies have 
considered the state aid issues. We are applying 
for state aid approval from Europe. We hope to 
have everything in place, including a national 
group of stakeholders who will make decisions on 
whether a project is suitable for funding 
assessment work or for funding capital work. 

Maureen Macmillan: I want to ask about those 
fish farms that are no longer being used. There is 
perceived to be a problem where a large 
aquaculture business, for example, has given up 
the use of fish farms and they are lying empty, but 
the business does not want to allow other fish 
farmers to use the abandoned sites. Many of the 
people who would like to use those abandoned 
sites are crofters who want to start fish farming in 
a small, specialised way. Have you any plans to 
deal with the problem? Is there anything that could 
be put in the bill to address it? Are there any other 
strategies that you are going to use to deal with it? 

Rhona Brankin: We are not putting anything in 
the bill to deal with that, although we are aware of 
the issue. I understand that the Crown Estate 
commissioners are currently considering the issue. 
Where a fish farm company has sites that are not 
being used, the Crown Estate can up its rents as a 
disincentive to the company not using those sites. 
Such action is being considered. 

We are looking into the subject. Where a fish 
farm company has several sites that are not in 
use, that may be a competition issue and 
something on which we might think about liaising 
with the Department of Trade and Industry and the 
Competition Commission. We are aware of the 
issue and will continue to do work on it, on which 
we will keep the committee informed. At this stage, 
however, the bill does not seem to be the vehicle 
for progressing work on the matter. 

Maureen Macmillan: I understand that. My final 
question on this theme is about the progress of the 
transfer of the planning powers from the Crown 
Estate to local authorities. 

Rhona Brankin: The decision has been taken 
to introduce amendments at stage 3 of the 
Planning etc (Scotland) Bill to transfer planning 
powers to the local authorities. Those 
amendments either have been lodged today or are 
in the process of being lodged. 

Maureen Macmillan: We will look at those 
amendments with interest. 

Rob Gibson: Minister, I was interested in your 
answer about the number of fish farm sites for 
which there are leases but which are not being 
used. I understand from a freedom of information 
request that the Crown Estate has 252 leases in 
all but that 140 of those leases have produced 
nothing this year. Indeed, 67 leases have 
produced nothing for the past three years. That is 
a major problem, yet you have said that you have 
no intention of dealing with it in the bill. 

Rhona Brankin: I did not say that we have no 
intention of dealing with the issue; I said that the 
bill does not seem to be the vehicle for dealing 
with it. However, if suggestions were made as to 
how the bill could do something about it, we would 
listen with interest. We are aware of the issue. 
Fish farm companies need to have flexibility in 
their use of sites for fallowing and must be able to 
take conservation measures, but we are aware 
that several fish farms are lying empty. As I have 
said, we are currently looking at the issue and we 
will keep the committee updated on our 
considerations. 

Phil Gilmour: The 
charging for aquaculture sites has changed 
recently. I believe that it is going to increase the 
minimum lease charge for a site that is not 
stocked from £200 to £500. It also proposes to 
increase that charge after two production cycles 
and, after another production cycle, to double the 
charge again. That is what the Crown Estate 
believes to be a balanced, commensurate 
approach to maximising the lease rent that it can 
take. The Crown Estate has balanced that by 
decreasing the maximum amount of money that it 
will take from a salmon farm by, I think, about 8 
per cent. 

However, the issue could come down to 
competition. Ultimately, there has to be a balance 
between fish farm operators having some form of 
land bank that allows them to expand or contract 
production depending on the market, and other 
people who want to enter the market or expand 
production being treated fairly. Competition 
legislation already exists, and we will discuss the 
issue with the DTI to understand fully the 
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competition issues. Nevertheless, only if there 
were an aspect here that we should look at would 
we address the matter in the bill. 

Rob Gibson: It would be a great help to us, in 
our considerations, to know the number of rented 
sites that are fallow at the moment. I imagine that 
it must be in the teens, if not higher. 

Phil Gilmour: Yes. However, we must 
remember that the industry has changed 
considerably over the years. Although it may be 
company policy not to give up any site, there are 
probably sites that are small and inappropriate for 
production hence, viewed as inefficient that are 
lying fallow but are not given up because of the de 
minimis charge that is made against them. We 
may find that, as the lease costs go up, many of 
those sites are given up. Nonetheless, there may 
be sites regarding which there is a residual issue 
that needs to be addressed, and the competition 
legislation already covers that. 

Rob Gibson: I would have thought that the 
matter would be more urgent in the light of the fact 
that the Competition Commission has given a 
provisional agreement for Panfish and Marine 
Harvest to merge. The question of a restraint 
being placed on the marine development of our 
economy is an urgent one. I therefore ask the 
minister to reconsider addressing the issues in the 
bill before we reach the next stage. 

Rhona Brankin: As I said, we are actively 
considering the issues at this stage and we do not 
think that anything can be usefully introduced into 
the bill. However, if a suggestion comes up in our 
discussions or in the committee, we will consider 
it. You mentioned the merger of Panfish and 
Marine Harvest. We do not know what the final 
decision on that is going to be. 

recognises the importance of the sector to the 
Highlands and Islands. We recognise the huge 
importance of the sector for jobs in remote or 
island communities, and we are committed to 
ensuring that we have a sustainable aquaculture 
industry. You will be aware of the huge amount of 
work that has been done on trade defence 
measures in conjunction with the EU salmon 
producers group to ensure that the smaller, 
indigenous salmon producers in Scotland are well 
supported. We are committed to doing whatever 
we can. 

Rob Gibson: The fact that more than half the 
sites in Scotland are not being used surely makes 
it a huge problem that needs to be addressed 
urgently. 

Rhona Brankin: It is an issue that we are 
addressing and will continue to address. As I have 
said, at the moment we do not think that there is 

anything that we can usefully put into the bill. If, in 
the course of our discussions, we think that there 
is something that can be done, we will do it. 

Maureen Macmillan: I understand that sites can 
be fallowed for environmental reasons, but we are 
talking about sites that are no longer being used at 
all. I was told by one fish farming business that it 
was not allowing others to use a site because of 
SEPA regulations and the fact that the consent 
that it had from SEPA was for its business 
specifically. I was told that if another operator took 
over the site, the business would have no control 
over what that operator did on the site, and that if 
the new operator breached SEPA regulations, the 
business that owned the site would be 
responsible. Do you know whether that was just a 
story or whether there is some merit in that? 

12:30 

Rhona Brankin: Phil Gilmour will be able to 
discuss that in detail, but those are clearly the 
sorts of issues that we will have to consider. Are 
there, for example, barriers to sites being released 
because of the way in which the discharge 
consent process works? 

Phil Gilmour: Wherever there is a discharge, 
SEPA places a controlled activities regulations 
consent on that discharge to ensure appropriate 
protection of the environment. That CAR consent 
is either person specific or company specific, but 
SEPA also has a simple process for transferring 
that. 

Maureen Macmillan: That answers my 
question. 

Nora Radcliffe: It has been raised with us that 
strict liability was dropped from the original 
proposals for the bill. It would be useful if you 
could explain the reasons for that. 

Rhona Brankin: The main reason is to do with 
the patterns of what has happened in the past, in 
particular in extreme storms in which, through no 
fault of the company concerned, incidents have 
taken place that have led to escapes. That was 
our thinking.  

Phil Gilmour: 
can be used to exert control with respect to risks 
and incidents. We do not need to be so draconian 
as to opt for strict liability. The response is 
appropriate for the problem. We believe that we 
have a fundamentally workable procedure through 
which we can ensure that those organisations that 
are lagging behind with respect to environmental 
risks can be brought up to the industry standard.  

Nora Radcliffe: One of the disbenefits of taking 
a strict liability approach is that it might inhibit 
people from reporting escapes.  
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Rhona Brankin: The approach that is being 
taken is the one that has been developed through 

practice, which underpins everything that we are 
doing. We believe that that code can make a big 
difference. The additional regulatory framework is 
there as a backstop. All that will be kept under 
review.  

Nora Radcliffe: Another issue was whether the 
level of penalties that can be imposed for 
breaches is sufficient. I understand that there 
might be ways other than direct fines of exerting 
leverage on operators and that, if an enforcement 
order is served, it could affect their insurance. 
There are levers that are proportionate and which 
do not relate to fines.  

Rhona Brankin: Absolutely. As you say, if an 
enforcement order has been served but is not 
being dealt with, that will affect the ability of the 
company to insure its business. That is a strong 
lever. 

Phil Gilmour: The level of fine might seem low, 
but it should be borne in mind that enforcement 
notices could be served with respect to individual 
circumstances. In other words, a cage-based or 
incident-based approach could be taken. As such, 
the final fines could be rather large if there were a 
lack of co-operation or other problems. 

Nora Radcliffe: It is useful to have that on the 
record. 

Rob Gibson: I have two fairly minor points to 
raise. One 
it does or should include crustaceans. Scottish 
Natural Heritage was concerned about the signal 
crayfish in relation to the definition.  

Rhona Brankin: You are right to be concerned 
about signal crayfish, which are an important issue 
in Scotland. Signal crayfish are an invasive non-
native species and are recognised as such by 
SNH. The issue is being dealt with in different 
ways. We are working closely with the Department 
for Environment, Food and Rural Affairs to draw 
up some work on non-native invasive species. I 
have asked SNH and other stakeholders to draw 
up a plan of action that we will require to take. I 
am happy to inform the committee of the progress 
of that work. 

Rob Gibson: On the more general point about 
crustaceans, is there any way in which the bill 
requires them to be included in the definition of 

people.  

Rhona Brankin: Shades of the Animal Health 
and Welfare (Scotland) Act 2006. 

Maureen Macmillan: That was lobsters. 

Rob Gibson: Indeed. 

David Dunkley: The issue is to do with how we 
deal with the issue on the ground. From a practical 
point of view, including crayfish as fish in the bill 
would not give us any more levers than we already 
have for dealing with the situation. Crayfish are 
already included in the definition of fish in the 
Import of Live Fish (Scotland) Act 1978. Indeed, 
the keeping of all crayfish, bar the one type that is 
native to our waters, is prohibited under a statutory 
instrument that was made under the 1978 act. We 
already have mechanisms in place that allow us to 
catch and remove crayfish. 

Rob Gibson: My final point was raised in 
relation to an amendment that might be made. The 
Crown Estate suggested that the bill might be an 
appropriate mechanism for banning the sale or 
purchase of monofilament nets, if that were 
feasible. The representatives who attended the 
committee sent us a supplementary note to say 
that it would be a good idea if that provision could 
be included in the bill. Have you considered that? 

David Dunkley: Under an order that was made 
under the Inshore Fishing (Scotland) Act 1984, it is 
already an offence to carry monofilament gill nets 
on a British-registered fishing vessel or use them, 
unless they have a mesh size of more than 
250mm and are used further than 6 miles from the 
baseline. It is not an offence to possess the nets 
and it would be difficult if we were to introduce 
such an offence. For example, a net supplier or a 
ship chandler could, quite conceivably, sell the 
nets to a fishing vessel from another European 
country that allows the use of the nets. A Danish 
boat might call into Wick or Scrabster and want to 
buy such a net. Further, although this is often 
regarded as a trivial issue, the nets could be used 
to cover strawberries. That is why it is not an 
offence to possess them. However, the important 
point is that it is an offence to fish with them.  

Rob Gibson: That makes the situation clear, for 
the moment. However, I thought that I had better 
raise the question as the Crown Estate was good 
enough to get back to us.  

Nora Radcliffe: I have two questions. Is there 
any intention to ban the use of live bait? Also, the 
bill has provisions that will lengthen the list of 
parasites. It has been suggested that Argulus 
might be a candidate for inclusion in the bill in the 
first place. Is that correct?  

Rhona Brankin: My understanding is that, if 
Argulus became an issue, we would be able to 
introduce the appropriate measures by order. The 
bill allows us to do that.  

David Dunkley: The bill provides for the 
possibility of a ban on the use of live bait being 
introduced by subordinate legislation. The relevant 
provision is in the section on fish conservation 
regulations, which will allow baits to be specified. It 
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would be possible to include explicit provisions in 
the bill and we could do so if the committee was 
desperate for us to do so but the necessary 
powers to introduce such a ban are in the 
legislation. 

The Deputy Convener: I thank the minister and 
her colleagues for coming to speak to us. 

In the coming weeks, the committee will 
consider its report on the bill, which is likely to be 
published in early December.
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SCOTTISH EXECUTIVE LETTER ON IMPACT ON SUSTAINABLE DEVELOPMENT IN 
THE AQUACULTURE AND FISHERIES (SCOTLAND) BILL  

Thank you for your letter of 13 September addressed to Ross Finnie requesting a detailed 
assessment of the effects that the Bill’s provisions will have on sustainable development 
with reference to our Sustainable Development Strategy. I am replying as Minister with 
portfolio responsibility for the Bill.  

Sustainable development lies at the heart of this Bill.  

On aquaculture this Bill provides us all with an opportunity to help realise the vision of the 
Strategic Framework for Scottish Aquaculture. The shared vision of the Ministerial Working 
Group on Aquaculture (comprised of public, private and third sector representatives) is that:  

“Scotland will have a sustainable, competitive and economically viable aquaculture industry, 
of which its people can be justifiably proud. It will deliver high quality, healthy food to 
consumers at home and abroad, and social and economic benefits to communities, 
particularly in rural and remote areas. It will operate reasonably, working within the carrying 
capacity of the environment, both local and nationally and throughout its supply chain” 

The Bill gives powers to support the aquaculture industry and helps to build international 
and public confidence in fish farming by underpinning the voluntary approach set out in 
industry codes of good practice. The provisions in the Bill also tackle the long running and 
difficult issues of sea lice control and the containment and prevention of escapes which can 
have a negative environmental impact.  

The provisions on salmon & freshwater fisheries reflect the aspirations of the public 
Freshwater Fisheries Forum and embrace sustainability by striking a balance between the 
welfare & conservation of fish stocks and the needs of anglers. The Bill represents a first 
step towards the establishment of new management structures for freshwater fisheries, 
which will require a future legislative slot. In the meantime, the Executive is working closely 
with stakeholders to develop proposals for new management structures and are taking 
forward the preparation of a strategic framework for freshwater fisheries to ensure that the 
principles of sustainable development are formally integrated into our work on freshwater 
fisheries.  

The preparation of the Bill and the accompanying documents was guided by the five 
principles of sustainable development as set out in UK Shared Framework for Sustainable 
Development and Scotland’s Sustainable Development Strategy. In terms of measuring the 
impact of the separate provisions of the Bill on sustainable development, this is inherently 
difficult given that sustainability is not a measurable entity in itself. However, I accept that 
the Scottish Executive should be in position to indicate how the Bill meets the priorities of 
the Scottish Sustainable Development Strategy. To this end, I have attached a paper 
summarising how each area of the Bill will impact on Sustainable Development. 

I hope this information further assists the Committee in their consideration of the Bill  

RHONA BRANKIN 
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Impact on Sustainable Development  

The following paper outlines the Scottish Executive’s views concerning the possible impact 
that the Aquaculture and Fisheries (Scotland) Bill will have on Sustainable Development. 
The impacts on sustainable development are dealt with by subject area and in doing so 
refer to the relevant sections in the Bill. The Sustainable Development (SD) principles used 
in this paper are those outlined in the shared UK Framework for Sustainable Development. 
These are summarised below:  

Indicators have been used to illustrate whether the Bill provisions impact positively (tick), 
negatively (cross) or have no known impact either way (=). This paper should be read in 
conjunction with the Bill and accompanying documents. 
PART 1: FISH FARMS AND SHELLFISH FARMS 
PARASITE CONTROL 
SECTIONS  1(1), 1(2), 1(5), 1(6) 

3
4
6-12

SD Principle Comments Indicator 

Principles for Sustainable Development: (UK Shared Framework for Sustainable 
Development & the Scottish Sustainable Development Strategy) 

Living with the environmental limits (Environment) 
• Respecting environmental resources 
• Improve our environment 
• Ensuring natural resources are available for future generations 

Promoting Good Governance (Governance) 
• Actively promoting effective, participative governance in all levels of society  

Using sound science responsibly (Science) 
• Ensuring policy is developed and implemented on the basis of strong scientific evidence 

whilst also taking into account the precautionary principle as well as public attitudes and 
values  

Ensuring a strong, healthy and just society (Society) 
• Meet the diverse needs of all people, both now and in the future 
• Promote personal well being, social cohesion, inclusion creating equal opportunity for all 

Achieving a sustainable economy (Economy) 
• Building a strong stable and sustainable economy with prosperity and opportunities for all. 
• A sustainable economy where the polluter pays and efficient resource use is incentivised 
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Environment In this instance the Bill is primarily concerned with the impact of sea 
lice upon farmed and wild salmon. The proposals ensure that 
appropriate action is taken by farmers where inspectors find that 
sea lice levels are unacceptably high. 

Governance The proposals complement good practice promoted by the 
aquaculture industry through its own Code of Good Practice and 
through the implementation of the National Treatment Strategy. The 
Bill also complements the efforts of the Tri-partitite Working Group 
to promote good sea lice management. 

Science All stakeholders, including the scientific community accept that sea 
lice on farms should be treated effectively, hence the development 
of the National Treatment Strategy. It is therefore appropriate that 
the Executive adopts a precautionary approach when dealing with 
sea lice on farmed salmon to ensure appropriate protection is 
afforded to both wild and other farmed stocks.

Society By enforcing the effective management of sea lice levels on fish 
farms, the Bill aims to benefit both fish farm operators and wild fish 
interests, and so contribute to the long term vitality and viability of 
both sectors (both important local employers) in rural Scotland.  

Economy The provisions in the Bill should not affect those who comply with 
the Industry’s Code of Good Practice. Ultimately effective sea lice 
management and control will assure everyone, including the 
consumer, that Scottish finfish aquaculture is a responsible 
industry.  

PART 1: FISH FARMS & SHELLFISH FARMS 
CONTAINMENT & ESCAPE: FISH 
SECTIONS  1(3) – 1(6) 

5
6-12 

SD Principle Comments Indicator 

Environment There remains a high degree of public interest and 
international concern about the number of escapes of 
salmon and trout from fish farms and the possible impact 
upon wild Atlantic salmon stocks. The provisions in the Bill 
ensure that the industry adopts appropriate measures to 
contain fish, prevent escapes [and if need be recover 
escapees.  

Governance The proposals complement good practice promoted by the 
aquaculture industry through its own Code of Good 
Practice.

Science Scientific research has established that escaped fish have 
the potential to spread disease, compromise genetic 
integrity of wild stocks and increase competition in the 
freshwater environment.  
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Society The Bill will assist efforts to promote the recovery of wild 
Atlantic Salmon stocks in Scotland, thus benefiting wild 
fish interests and local communities. The aquaculture 
industry should benefit from the proposals as fewer escape 
incidents will result in reduced financial losses as a result 
of the loss of stock.  

Economy The provisions in the Bill should not affect those who 
comply with the Industry’s Code of Good Practice. 
Ultimately effective containment measures and escapes 
prevention will assure everyone, including the consumer, 
that Scottish finfish aquaculture is a responsible industry.  

PART 2: GYRODACTYLUS SALARIS (GS): CONTAINMENT AND TREATMENT 
GYRODACTYLUS SALARIS (GS): CONTAINMENT AND TREATMENT 
SECTIONS 13-19 

SD Principle Comments Indicator 

Environment Introduction of the parasite GS would have devastating 
consequences for wild Atlantic salmon stocks in Scotland, 
killing between 90 and 95% of infected salmon. Salmon is 
an Annex II listed species in the EC Habitats Directive, 
which means that it is imperative that Atlantic Salmon are 
conserved. The provision in the Bill will assist in preventing 
the spread of GS (should it be introduced into Scotland) 
and allow for proactive measures to be taken with a view 
to eradication.  

Governance Provisions in the Bill will make it possible for the GS 
Contingency Plan (to be published shortly) to be fully 
implemented should an outbreak occur. Implementation of 
the Contingency Plan will involve a wide range of 
stakeholders including wild fish interests, the aquaculture 
industry, public utilities as well as SEPA and SNH. 

Science The powers sought by Ministers to tackle the parasite 
reflect the best current available scientific knowledge on 
GS. Any future decisions on what to do in the event of an 
outbreak will rely heavily on advice from FRS and the 
scientific community.  

Society The proposals set out in the consultation on the Bill 
attracted almost total support for measures that might be 
introduced with respect to the containment and eradication 
of GS.  

Economy Angling contributes over £150 million to the Scottish rural 
economy. Therefore any outbreak of GS would have a 
severe and potentially long lasting impact on the rural 
economy where fishing is important. The provisions in the 
Bill give Ministers the powers to do what is necessary to 
contain and if possible eradicate the parasite, and in doing 
so lessen the impact that GS could have on the rural 
economy. The Executive recognises however that there 
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could be some difficult logistical decisions to be made if 
controls are not to negatively impact on the operations of 
Scottish Water, electricity generators and whisky 
producers. Such decisions will take account of the input of 
bodies such as these. 

PART 3: FISHERIES 
SALMON AND FRESHWATER FISHERIES 
SECTIONS 20-25 

SD Principle Comments Indicator

Environment The Bill aims to balance the needs of angling and the 
needs of fish in the freshwater environment in Scotland. 
The Bill introduces enabling powers for the conservation of 
freshwater fish. The Bill also makes provision for the 
prohibition of certain auxiliaries to fishing that compromise 
the welfare of fish.  

Governance The Bill provision was developed in close liaison with 
stakeholders through the public Freshwater Fisheries 
Forum and the Freshwater Fisheries Steering Group. 

Science The Bill takes into account the views of experts and 
scientists in the field of fisheries management with respect 
to the conservation and welfare of fish. 

Society The provision has broad support from the stakeholder 
community and gives fisheries owners and anglers the 
tools to manage their fishery in a way that strikes a 
balance between exploitation and conservation of fish.  

Economy The Executive believes that these powers will help to 
assure the long term viability of the freshwater fishery in 
Scotland and set the ground work for the sustainable 
growth of an underused resource.  

PART 3: FISHERIES 
SEA FISHERIES 
Section 26 

SD Principle Comments Indicator

Environment 
Governance 
Science 
Society 
Economy 

This section of the Bill allows the Scottish Executive to 
comply with Common Fisheries Policy and relates to the 
enforcement of EC obligations and restrictions. It is difficult 
to judge the impact on sustainable development given that 
this is purely an enforcement issue.  

=

PART 4: MISCELLANEOUS 
UNAUTHORISED INTRODUCTION OF LIVE FISH 
Section 27 & 28 

SD Principle Comments Indicator
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Environment In the marine environment, the movement of fish from farm 
to farm may pose significant risk of the spread of fish 
disease. In the freshwater environment the introduction of 
fish into rivers and lochs can have damaging 
consequences on the natural heritage. The provision in the 
Bill introduces measures to ensure that the risks posed by 
the introduction of fish into waters are minimised.  

Governance Ultimately, stakeholders from both the aquaculture and the 
freshwater fisheries sector accept that they need to 
manage their respective interests in a sustainable manner. 
The Scottish Executive took cognisance of their views in 
the course of preparing the Bill.  

Science The provisions in the Bill have been proposed because 
there are clearly risks associated with the inappropriate 
introduction of fish to marine and inland waters. Working 
examples include the spread of Infectious Salmon 
Anaemia through marine fish farms in the late 1990’s and 
the introduction of several non native-fish species to Loch 
Lomond over the past few decades.  

Society By taking steps to prevent the spread of fish disease and 
manage the risk of disruption to and displacement of native 
species the Executive envisages benefits to both marine 
fish farming and freshwater fisheries.  

Economy The provisions give fisheries owners and anglers the tools 
to improve the management of their fisheries. Meanwhile, 
the reduced risk of disease in marine fish farms may lead 
to reduced costs associated with disease outbreaks.  

PART 4: MISCELLANEOUS 
PAYMENTS IN RESPECT OF FISH DESTROYED 
Section 29 

SD Principle Comments Indicator

Environment 
Governance 
Science 
Society 
Economy 

This provision enables Ministers, at their discretion, to 
establish a scheme to make payments of such amount and 
in such circumstances for any fish destroyed for the 
purposes of disease controls. It is not clear how this 
impacts on sustainable development, apart from the fact 
that the affected parties may recover some of their 
financial losses, which may encourage investor confidence 
and the reporting of serious diseases.  

=

PART 4: MISCELLANEOUS 
PAYMENTS FOR CERTAIN PURPOSES  
Section 30 

SD Principle Comments Indicator
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Environment 
Governance 
Science 
Society 
Economy 

The provision allows the Scottish Ministers to fund the 
development, promotion, research and organisation of 
aquaculture, salmon & freshwater fisheries, sea fisheries 
and the sea fish industry. The powers will make it easier 
for the Scottish Executive to deliver its policies and work 
more effectively with stakeholders. For example, the 
provision gives Ministers explicit powers to fund research 
into socio-economic and environmental aspects of fish 
farming.  

PART 4: MISCELLANEOUS 
INFORMATION ABOUT FISH FARMING AND SHELLFISH FARMING  
Section 31 

SD Principle Comments Indicator

Environment 
Governance 
Science 
Society 
Economy 

The provision of information about the social, economic 
and environmental aspects of aquaculture is fundamental if 
the Scottish Executive is to be in a position to deliver 
evidence based policy in support of the aquaculture 
industry and ensure that the Strategic Framework for 
Aquaculture’s vision of a sustainable, diverse and 
competitive industry is realised.  

SUPPLEMENTARY EVIDENCE FROM THE SCOTTISH EXECUTIVE  

At our evidence session on 27 September, I offered to provide a brief explanation of the 
history behind protection orders and how the system of protection orders works in practice. 
This is set out in Annex A to this letter.  

I would also like to take this opportunity to clarify a response that we gave to the committee 
on the subject of protection orders. When told that protection orders “put in place a regime 
whereby it would no longer be just a civil wrong for someone to fish without permission but a 
criminal offence” Elaine Smith asked whether this was the case for salmon anyway. Our 
solicitor’s reply began with the word ‘no’. This part of the response was intended to indicate 
that fishing for salmon is not covered by protection orders, rather than to negate Ms Smith’s 
point that fishing for salmon without legal right or written permission is a criminal offence. To 
be clear, protection orders may apply to only freshwater fish as that term is defined in section 
69 of the Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003 (“the 2003 
Act”), which definition excludes salmon and sea trout. Fishing for salmon and sea trout in 
any waters, including any part of the sea within 1.5km of mean low water springs, without 
legal right or written permission from a person having such right is a criminal offence by 
virtue of section 6 of the 2003 Act.  

I also thought it might be helpful to offer a description of the Fish Health Inspectorate and 
how it currently operates; this is set out in Annex B.

Finally, it might aid the Committee if I take this opportunity to comment on two issues that 
have been raised during the evidence hearings to date.  
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First, concerning the comments of Drs Wooten and Stephen on movement tracing, existing 
fish health regulations require fish farmers to record movements of fish and to make them 
available to the Scottish Ministers on request. We are satisfied that farmers are complying 
with this requirement and therefore that we have adequate movement tracing capability in 
the event of an outbreak. This capability does not however assist prevention of spread of 
disease prior to an outbreak coming to our attention. That was the situation in 1998/99 when 
large and damaging losses due to Infectious Salmon Anaemia (ISA) could have been 
avoided if infected but asymptomatic fish had not been moved out of the area of the initial 
outbreak. Although the salmon farming industry has addressed this risk in its Code of Good 
Practice, and this is very welcome, such is the potential scale of the problem in the marine 
environment that we believe the voluntary approach needs statutory underpinning. We 
envisage that any consents required for fish movements between specified marine waters 
will be based upon the risk assessments already required by the industry's Code of Good 
Practice.

Concerning Dr Stephen's suggestion that there should be restrictions on all fish movements, 
we agree with him with regard to sea water to sea water movements of farmed fish and the 
introduction of fish into inland waters, hence the powers being sought in sections 27 and 28 
of the Bill. We do not share Dr Stephen’s concerns however, about movements of farmed 
fish from freshwater to seawater sites or freshwater to freshwater sites as we have no 
evidence that regulating such movements would have averted outbreaks of serious disease 
such as ISA. Rather, we believe that some sort of consenting regime in the absence of signs 
of disease would be unnecessarily burdensome to industry.  

We believe Mr Griffith's comments highlight the need for prompt action following an outbreak 
of disease and in the case of Gyrodactylus salaris support the need for the standstill powers 
being sought in section 14 of the Bill.  

Second, with regard to the evidence given by the veterinarian witnesses it is correct that 
section 6 of Part 1 of the Bill allows for “the taking of such other steps as the Scottish 
Ministers consider necessary”. However, this does not mean that those steps would involve 
inspectors prescribing POM-V prescription medications. Ministers and inspectors must 
exercise their powers in compliance with existing laws and so could not take steps that 
would otherwise be illegal, such as requiring certain medications to be used on the advice of 
a non-veterinarian. Rather, any enforcement notice would be served on a farmer such that 
they were obliged to seek veterinary advice with a view to (for example) reducing the lice 
burden. It would be up to the company vet to advise on the detail of how the requirements of 
the enforcement notice should be achieved. If a prescription is issued and the farmer does 
not act upon it we envisage that the Scottish Ministers would make arrangements for the 
administration of the treatment.  
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ANNEX A 

PROTECTION ORDERS  

1. Provision for making protection orders was made in the Freshwater and Salmon 
Fisheries (Scotland) Act 1976. The provisions were carried forward into the Salmon and 
Freshwater Fisheries (Consolidation) (Scotland) Act 2003, with an amendment proposed by 
the Scottish Law Commission to remove the potential for a hiatus that may occur at the 
time of renewal of such an order.  

2. The 1976 Act was brought into force to address the issue identified during the 1970s of 
increasing numbers of people visiting rivers and lochs in Scotland and fishing for 
freshwater fish without permission. The provisions in the Act relate only to fishing for 
freshwater fish, not to fishing for salmon or sea trout. The law makes clear that anyone 
fishing for salmon without legal right or written permission from a person having such right 
is an offence.  

3. Many anglers were of the opinion that it was not necessary to obtain permission to fish 
for trout and other freshwater fish in Scotland. This is not the case; the fish do not belong to 
anyone until caught, and then they belong to the owner, but the rights to fish belong to the 
owner of the land adjacent to the inland water.  

4. As stated below, the general situation where no protection order is in force is that fishing 
for freshwater fish without right or permission is a civil wrong. There are certain exceptions 
to this rule, however.  

• where a loch or “stank” (a pond or reservoir with no outlet or inlet through which fish 
can pass) is owned by a single person, fishing without right or permission is a 
criminal offence;  

•  In the rivers flowing into the Solway, except for the Annan, fishing for any fish without 
right or permission is an offence;  

•  There is a public right of fishing for freshwater fish where a river is both tidal and 
navigable and where there is a public right of access to the banks or fishing can be 
carried out from a boat.  

5. The problems associated with the activities practised by certain anglers were:  

•  Fishing without permission: It is necessary to obtain the permission of the riparian 
owner before fishing for freshwater fish in Scotland. But, in general, fishing without 
permission is a civil wrong, the only remedy available to the proprietor being an 
action for interdict taken through the civil courts. Where large numbers of people 
arrive at a single fishery, this is not a reasonable option for the landowner or lessee 
of the fishery;  

•  Failure to contribute to management: Where angling clubs had leased waters and 
stocked them with fish, non-members paying nothing towards the management of 
the fishery were arriving to fish without permission, catching fish paid for by the club;  

387



•  Aggression: There were complaints from landowners and club officials that when 
some visiting anglers were approached and asked to show that they had permission, 
the anglers sometimes became aggressive;  

•  Over-fishing: Landowners and club officials reported that often large numbers of fish 
were being removed, and there was concern about the ability of certain waters to 
sustain such levels of exploitation; and  

•  Collateral damage: Incidentally, but not related to fish, were reports of damage to 
property (fences, styles, trees, etc), and discarded fishing tackle presenting dangers 
to livestock and wildlife.  

6. Representatives of these visiting anglers indicated that they sometimes found it difficult 
to acquire permits. Accordingly, the provisions of the 1976 Act required that Ministers could 
only make a protection order after application to them and where they were satisfied that:  

•  There would be a significant increase in the availability of fishing for freshwater fish 
in the area to which the proposals for an order applied;  

•  Fishing should be available on terms and conditions that the Ministers felt 
reasonable; and  

•  The conservation status of any fish in the area had been taken into account.  

7. Ministers are also obliged to consult a body which is representative of persons wishing to 
fish for freshwater fish in inland waters in Scotland. The Scottish Anglers National 
Association was asked to establish an ad hoc Consultative Committee to assess 
applications. The Committee comprises representatives of:  

• The Scottish Anglers National Association;  
• The Scottish Federation for Coarse Angling;  
• Salmon and Trout Association;  
• Institute of Fisheries Management;  
• Rivers and Fisheries Trusts for Scotland;  
• Association of Salmon Fishery Boards;  
• Grayling Society  

8. The Scottish Campaign for Public Angling (SCAPA), who have lobbied against the 1976 
Act since it came into force, were invited to participate, but declined. Certain individuals 
with particular knowledge of an area or of particular fishing activities associated with the 
proposals being considered are asked to attend as appropriate.  

9. A total of 14 protection orders are in force:  

•  River Don Catchment Area (Part)  
•  River Clyde Catchment Area (Part)  
•  River Tweed and Eye  
•  River Tummel Catchment Area  
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•  River Tay Catchment Area  
•  North West Sutherland  
•  West Strathclyde  
•  Upper Spey and Associated Waters  
•  Loch Morar and River Morar  
•  River Lunan Catchment Area  
• River Earn Catchment Area  
• Loch Awe and Associated Waters  
•  River Arkaig, Loch Arkaig and Associated waters  
•  Assynt and Coigach Area  

10. Although not provided for by law, SEERAD requires that the operation of each 
protection order is monitored by a Liaison Committee, and annual reports are required. 
These reports must provide information on:  

•  Permit outlets;  
•  Permit charges;  
•  Level of uptake of permits;  
•  Any proposed changes to fishing areas, availability, species available for the coming 

year.  

11. With the exception of a small number of people who are opposed to the system in 
principle, the angling public have indicated their support for protection orders in general, 
while identifying certain shortcomings. The main complaints have been :  

•  Where riparian owners/clubs have failed to issue permits;  
•  Where owners/clubs have reduced the number of permits available either 

significantly or entirely once the order has become established.  
•  Permits no longer available when property changed hands simply because the new 

owner was unaware of the existence of the order;  
•  Difficulties in obtaining permits – location of outlets, awkward times for obtaining 

permits;  
•  Lack of availability of fishing for certain species (e.g. grayling).  

12. Failure to issue permits has been largely addressed by reminding owners of their 
obligations, and ensuring that new landowners are made aware of the existence of a 
protection order where necessary. The increasing use of website information and local 
tourist outlets has addressed to some extent the issue of permits being difficult to source. 
The proposals in the Aquaculture and Fisheries (Scotland) Bill address the issue of non-
compliance by providing that Ministers may remove a fishery from the area covered by a 
protection order if it fails to provide the agreed level of fishing availability.  

13. A map of protection order areas is attached, however it does not include the area 
covered by the Assynt-Coigach Protection Order. A new map showing the Assynt-Coigach 
Protection Order area has been commissioned by the Scottish Parliament Information 
Centre (SPICE) and should be available in due course. 
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ANNEX B  

FISH HEALTH INSPECTORATE  

1.  Purpose  

The Fisheries Research Services (FRS) Fish Health Inspectorate's mission is to support a 
healthy sustainable aquaculture industry and to safeguard the health of wild fish stocks, 
through regulation and scientific advice backed by high quality research. The Fish Health 
Inspectorate’s (FHI) main objective is to prevent the introduction and spread of serious fish 
and shellfish diseases in Scotland. The FHI does this by providing an advice and diagnostic 
service to fish and shellfish farmers, District Salmon Fishery Boards, Fishery Trusts and 
other stakeholders.  

2.  Fish Health Legislation  

Fish health inspectors are appointed by the Scottish Ministers to act as veterinary 
inspectors under the fish health legislation. They carry out inspection and testing of fish and 
shellfish farms to:  

 Maintain the status of Great Britain as an approved zone for various diseases of 
fish and shellfish  

 Fulfil the monitoring required in support of the additional guarantees afforded by 
the Commission for the importation of live aquaculture animals or products to 
prevent the introduction of salaris and other diseases  

 Continue surveillance for infectious salmon anaemia (ISA) 

As part of their national surveillance for notifiable diseases inspectors sample wild fish from 
all the major catchment areas and the islands of Scotland. 

3.  Diagnostic Service  

The FHI provide a free diagnostic service to fish farmers and other parties responsible for 
the care of fish, such as Head Keepers and ghillies, District Salmon Fishery Boards and 
Fishery Trusts and investigate reports of unexplained mortalities, take samples and 
diagnose the cause where possible.  

4. Trade in Live Aquaculture Animals and Products  

The FHI is responsible for monitoring all imports of live fish and shellfish, including non-
native species, into Scotland from outwith the UK. It carries out spot-checks on imports at 
points of entry and at destination points. The FHI also provides movement documents in 
order to meet the requirements for fish and shellfish moving to other parts of the EU.  

5. Register of Fish and Shellfish Farming Businesses  

Fish and shellfish farmers are required to keep a record of mortalities and movements of 
aquaculture animals on and off their farm. These records help inspectors trace the source 
and spread of infection in the event of an outbreak of a notifiable disease.  

391



6.  Production Surveys  

The FHI carries out annual surveys of the fish and shellfish farming industries to provide 
statistics and an evaluation of the production of aquaculture species in Scotland.  

7.  Veterinary Medicines Residues Sampling  

The FHI undertakes operations under The Animal and Animal Products (Examination for 
Residues and Maximum Residue Limits) Regulations 1997 on behalf of the Veterinary 
Medicines Directorate. This involves; inspecting fish farm medicine records, taking samples 
from farmed fish for veterinary medicines residue testing and the investigation of any 
positive results.  

8.  Accreditation 
The FRS Fish Health Inspectorate is accredited by the United Kingdom Accreditation 
Service (UKAS) to ISO 17020 standard for fish health inspection and sampling for ISA, 
VHS, IHN and BKD and to ISO 17025 standard for sampling for IPN. The standard is 
different for sampling for IPN because there is no inspection element covered.  

9.  Fish Health Inspectorate qualifications  

Fish health inspectors are recruited from the fish farming industry or have experience of 
laboratory work or fish husbandry in a research capacity. Typically, they have a degree in a 
relevant subject and some inspectors are qualified to MSc level. They are trained in-house 
by experienced inspectors as well as scientists working on disease diagnosis and research 
in the field of aquatic animal health. They shadow an experienced inspector for six months 
to one year before they are permitted to carry out field work on their own and only then 
after they have proved themselves competent to the satisfaction of a senior fish health 
inspector.

In future, inspectors will be required to achieve a formal qualification in aquatic animal 
health at Postgraduate Certificate level. The course (PGCert in Aquatic Animal Health) is 
being provided by the Institute of Aquaculture of the University of Stirling. The course will 
be part-time over three years, based on distance learning using on-line modules, case 
studies and a short residential course. 8 inspectors will commence the course in October 
2006. Additional modules can be provided to ensure continual professional development 
(CPD).  

10.  Enforcement policy 

FRS has a policy of openness and transparency. To this aim, the Fish Health Inspectorate 
Service Charter explains the role of the Inspectorate and lays down the standards fish and 
shellfish farmers can expect from inspectors. The service charter is currently being revised 
to include the details of the Enforcement Policy. A report on compliance with the service 
charter is published every year in the FRS Annual Report.  

It is envisaged that the Service Charter will be revised to take account of changes 
proposed in the Bill. In particular, guidance will be provided to fish farmers with respect to 
enforcement of the powers to regulate sea lice.  
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11.  Staffing  

The FHI currently has a total of 17 staff comprising:  

Group leader   1 x C11

Technical advisors  3 x B3  
Senior inspectors   7 x B2  
Inspectors    4 x B1  
Database manager   1 x B2  
Admin assistant   1 x A3  

12.  Budget

The Fish Health Inspectorate’s budget for 2006/7 is £1.4 Million. 

CORRESPONDENCE FROM THE SCOTTISH EXECUTIVE, 3 NOVEMBER 2006  

ANTICIPATED EXECUTIVE AMENDMENTS AT STAGE 2  

At our evidence session on 27 September, I offered to inform the Committee of the 
amendments that the Executive might wish to lodge at Stage 2, once Ministers had 
approved them. I can now provide information about the expected Executive amendments, 
which I shall set out in three sections: first, amendments to the provisions of the Bill as 
introduced; second, amendments on the enforcement of “Regulating Orders”, following on 
from provisions in the recent Police, Public Order and Criminal Justice (Scotland) Act 2006; 
and third, the only area of new policy, administrative penalties for certain sea fisheries 
offences.  

1  Amendments to the provisions of the Bill as introduced  

There are nine potential amendments in this section as follows:  

i  Payments in respect of fish destroyed 
The provisions in section 29 of the Bill apply only to fish and not to shellfish. This is an 
oversight and the Executive will therefore seek an amendment to section 29(1) such that 
payments can be made for shellfish destroyed under Scottish Ministers’ powers to do so in 
pursuit of disease control.  

ii  GS Payments 
Section 19 of the Bill includes the ability to make payments for movement controls (due to 
the reference to 2ZA and 2ZB in new section 5F(1)). This does not reflect the general 
Scottish Executive policy not to make payments for consequential losses. The Executive 
therefore intends to bring forward an amendment such that the reference to 2ZA and 2ZB is 
removed.  

1 Scottish Executive pay grades 
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iii  Closure of fish passes 
Section 16 of the Bill was intended to provide a power which, in the event of an outbreak of 
Gyrodactylus salaris would allow for the closure of fish passes in existing dams to prevent 
the upstream migration of fish. However, the mechanism chosen (an amendment to the 
Salmon and Freshwater Fisheries (Consolidation)(Scotland) Act 2003 “the 2003 Act”) meant 
that the power could be used for purposes other than tackling Gyrodactylus salaris. The 
Executive therefore intends to amend section 15 of the Bill (which inserts new section 5A 
into the Diseases of Fish Act 1937 “the 1937 Act”) on the construction of barriers to ensure 
this section applies also to the closure of fish passes. This would limit the power close fish 
passes to the purposes set out in inserted sections 5A(1)(a) and 5A(1)(b). Consequently, 
section 16 of the Bill would become redundant and the Executive plans to bring forward an 
amendment to delete section 16.  

iv  Subordinate Legislation Committee (SLC) - recommendation #1 
The SLC, in considering the delegated powers in the Bill, indicated that there might be a 
need for consequential amendments to section 9 of the 1937 Act to reflect other 
amendments made by the Bill. The Executive agrees with the Committee's views and 
intends to introduce an amendment at Stage 2 to exclude the application of section 9(b) to 
orders made under new sections 2C(1) and (3)(a) and (c)(i) and (ii) and 5F of that Act. 

v  Subordinate Legislation Committee (SLC) - recommendation #2 
The SLC also expressed concerns about section 35(1) of the Bill. The Committee observed 
that subsection (2) provides that the power in section 35(1) may be used to modify “any 
enactment” and asked the Executive if this provision could allow amendment to be made to 
the Bill itself. The Executive confirmed that it is not intended for the power to be used to 
amend the Act itself. However, the SLC has recommended to your Committee that any 
doubt should be removed and that the Bill should contain an express provision to the effect 
that that term does not include the Bill itself. The Executive will therefore bring forward an 
amendment to section 35(1) at Stage 2.  

vi  Appeals Mechanism for enforcement by Inspectors 
The salmon farming industry have raised concerns that there is no provision for appeals 
against the enforcement notices specified in Part I of the Bill, in relation to sea lice control 
and containment of fish. The Scottish Executive agrees that some form of appeals 
mechanism would be appropriate and intends to bring forward an amendment to section 6 
of the Bill to provide for this.  

Vii  Information about fish farming and shellfish farming 
Ministers have noted concerns raised by some industry stakeholders that section 31 on 
data collection appears to be a very wide power which could add to their costs in providing 
required information. It is Ministers’ intention that this measure should help the fish farming 
and shellfish farming industries by strengthening the evidence base for policy decisions, in 
particular by putting the existing voluntary annual production survey on a statutory basis 
and informing the High Level Indicators as agreed by the Ministerial Working Group on 
Aquaculture. It is their intention that any information required would as far as possible be 
derived from existing sources and not require significant extra work on the part of 
companies. However, Ministers are open to revisiting the detail of this provision with a view 
to focusing it more closely on the information required.  
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viii  Use of live vertebrates as bait 
Paragraph 50 of the Policy Memorandum states that the enabling power to specify 
particular baits and lures (at section 25(5) of the Bill) for freshwater fish would be 
“considered in the first instance to implement the Executive’s policy of prohibiting the use of 
live vertebrates as bait throughout Scotland”. Some stakeholders have commented that this 
provision would be better on the face of the Bill. Ministers have an open mind as to whether 
this policy is better served through primary or secondary legislation and would be prepared 
to consider an amendment at Stage 2 to make the prohibition on the use of live vertebrates 
as bait explicit on the face of the Bill should the Committee recommend it.  

ix  Duty to consult 
Some concerns were raised about the provision in section 27 of the Bill for Ministers to 
define “specified areas” by Statutory Instrument in relation to movement of farmed fish. 
Industry are concerned that their marine “farm management areas” be taken into account 
and seek reassurance that stakeholders will be consulted when Ministers come to draw up 
the specified areas. The Scottish Executive agrees that the existing farm management 
areas would make a logical basis for the specified areas. As a matter of good practice, the 
Scottish Ministers would anyway consult before introducing a Scottish Statutory Instrument. 
However, should the Committee recommend it, Ministers could bring forward an 
amendment to for section 27 to add explicit duty to consult, along the lines of that laid down 
in section 7(4) of the Bill (“such persons as they consider appropriate”). 

2  Amendments to inshore fisheries legislation  

Enforcement of regulating orders 
The Executive wishes to bring forward amendments at stage 2 to supplement powers for 
the enforcement of orders made under section 1 of the Sea Fisheries (Shellfish) Act 1967 
(so called “Regulating Orders”). The proposed amendments cover two particular areas: to 
raise the maximum fine level for an offence under a Regulating Order from a limit of £5,000 
to a limit of £50,000 for the most serious of offences; and to improve the process for the 
revocation of licences under a Regulating Order to allow for the revocation of a licence by a 
grantee where the licence holder is convicted of one fisheries offence as opposed to two as 
at present.  

To this end, the Executive issued a consultation paper on 23 October with a deadline for 
comments of Friday 29 December 2006. This will allow the Executive time to draft its 
amendment in advance of Stage 2, taking account of the consultation. I attach a copy of the 
current consultation letter at Annex A for the Committee’s information. 

3  Amendments to introduce administrative penalties for certain sea fisheries 
offences.  

The Executive also intends to lodge an amendment at stage 2 to enable an administrative 
fixed penalty scheme to be created for minor sea fisheries offences. The policy intent for 
this was published in July 2005 in the Executive’s document “A Sustainable Framework for 
Sea Fisheries” which set out our intention to explore the options for a wider system of 
administrative penalties as an alternative or complement to criminal prosecution. In addition, 
UK fisheries administrations contributed to “Securing the Benefits” which was published in 
June 2005. This was their joint response to the Prime Minister’s Strategy Unit report “Net 
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Benefits” which was published in March 2004. In their response the administrations stated 
that they were developing proposals for a greater use of penalties which do not 
automatically involve recourse to the courts. It also stated that any changes would need to 
take account of the different legal systems within the UK.  

Furthermore, the European Commission reported on Member States’ behaviours which 
seriously infringed the rules of the Common Fisheries Policy in 2003 (COM (2005) 207 
final). In its report the Commission recorded its view that administrative sanctions could be 
a very effective way to increase compliance with CFP rules. In February 2004, in 
responding to criticism for alleged failures in enforcement, the fisheries administrations in 
the UK informed the Commission that we were aware that responsive systems of 
administrative sanctions operated in other Member States and that we would look to see 
whether such systems might be appropriate in the UK. In doing so we were aware that 
current effort control arrangements (days at sea) on Cod recovery which link the benefit of 
additional days at sea to automatic licence suspensions were an example of this approach.  
In light of this, Executive officials have been working closely with other fisheries 
administrations to develop a system of administrative penalties for fisheries offences over 
the last year. Executive officials wrote to industry in September 2005 seeking their views on 
the preliminary proposals. A series of meetings were held between October and December 
to discuss the issues raised with industry which were very productive and helpful. A 12 
week consultation was carried out in the first quarter of 2006 on the revised proposals. A 
revised system has now been developed in light of the responses received for which we will 
require to seek a Stage 2 amendment, to grant an enabling power that gives Ministers the 
power to issue administrative penalties for minor offences. Drafting instructions have been 
developed and a draft amendment is currently being worked on. This Bill is the only 
opportunity for the foreseeable future to create an administrative penalty scheme for 
fisheries offences.  

The draft amendment is yet to be completed, but it may help the Committee if I set out a 
detailed explanation of the policy and the likely provisions at Annexes B and C. A list of 
bodies consulted in the consultation referred to above is included at Annex D.

Finally, while these are all the Stage 2 amendments that the Executive envisages at 
present, it remains possible that there will be others. Circumstances may change, or issues 
may be raised during Stage 1 that require the Executive to consider further amendments at 
Stage 2. I will, of course, keep the Committee informed as early as possible to any further 
changes that the Executive plans.  

DAVID FORD 
Aquaculture and Fisheries (Scotland) Bill Team Leader  

(Copies of this letter have been sent for information to the Clerks of the Subordinate 
Legislation Committee and the Finance Committee)  
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ANNEX A 

Minister for Environment and Rural Development 
Ross Finnie MSP 

23 October 2006 

Dear Colleague  

CONSULTATION ON PROPOSED LEGISLATION TO IMPROVE REGULATING ORDER 
ENFORCEMENT  

Effective local management through Regulating Orders is a means by which we can work 
towards a sustainable and viable inshore fishing industry. Given this, I am committed to 
ensuring that such orders are as effective as possible. Recently, I have taken steps using 
the Police, Public Order and Criminal Justice (Scotland) Act 2006 to enable the Scottish 
Fisheries Protection Agency (SFPA) to enforce Regulating Orders to provide for more 
effective enforcement of Regulating Orders. From 1 September 2006, when the Police, 
Public Order and Criminal Justice (Scotland) Act came into force either the grantee of a 
Regulating Order or the SFPA or both can enforce Regulating Orders. 

Consideration is now being given to the possibility of making two further improvements to 
Regulating Order enforcement which it was not possible to do at the same time as the 
provisions under the Police, Public Order and Criminal Justice (Scotland) Act 2006. This 
letter seeks your views on these proposed improvements.  

The attached consultation paper provides details of the proposals. They are to make it more 
straightforward for a Regulating Order grantee to revoke a licence and to increase the 
possible maximum fine which could be imposed in the case of an individual being found 
guilty of a fisheries offence in a Regulating Order area.  

Depending on the responses to this consultation, the intention is to put forward finalised 
proposals at stage 2 of the Aquaculture and Fisheries Bill which is scheduled for January 
2007.  

The consultation closes on Friday 29 December 2006. It is designed to provoke discussion 
and, if there is sufficient demand we will hold meetings locally to foster these discussions 
and to elicit comments. Details on how to submit your comments are set out in the attached 
consultation paper.  

This is your chance to tell us what you think and your views will be fully considered in 
finalising our proposals. I look forward to receiving your response. 

ROSS FINNIE 
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ANNEX A  

CONSULTATION ON PROPOSED LEGISLATION TO IMPROVE POWERS TO 
ENFORCE REGULATING ORDERS  

CONTENTS  

1. Purpose  

2. Process for Responding  

3. Background and Context  

3.1 What is a Regulating Order?  
3.2 Relationship between Regulating Orders and Inshore Fisheries Groups  
3.3 Current Regulating Orders  
3.4 Current Enforcement Position  

4. General Policy Intention  

5. Proposed Options for Change  

5.1 Increasing Maximum Fine Levels  
5.2 Improving the Licence Revocation Process  

6. Conclusions and Next Steps  

Annex A.1  The Scottish Executive Consultation Process  
Annex A.2  Respondent Information Form [stand alone sheet, not included here]
Annex A.3  List of Consultees 
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ANNEX A.1 
1. Purpose 
This document invites your comments on proposals for amending existing fisheries 
legislation to improve the enforcement of Regulating Orders (ROs) and, therefore, 
strengthen their impact and effectiveness as a local fisheries management tool. It sets out 
some background on the enforcement of ROs and explains why we are holding this 
consultation. It sets out two options for change.  

Each option for change is followed by a question seeking your views. You do not have to 
answer the questions; we are equally happy to receive your responses in the form of a letter 
or email which covers issues of particular interest to you.  

2. Process for Responding  
2.1 Responding to this consultation 
Please respond by Friday 29 December and be sure to include the Respondent Information 
Form attached at Annex B with your response.  
Comments should be sent to:  
Regulating Order Consultation  
Inshore Fisheries Team  
Scottish Executive  
Room 510  
Pentland House  
47 Robb’s Loan 
Edinburgh  
EH14 1TY  

or to:  
inshorefisheries@scotland.gsi.gov.uk  

If you have any queries please contact Josie Swan on 0131 244 6383. Further information 
about the Scottish Executive consultation process is set out in Annex A.  

2.2 Handling your response 
We need to know how you wish your response to be handled and, in particular, whether you 
are happy for your response to be made public. Please complete and return the 
Respondent Information Form attached at Annex B as this will ensure that we treat your 
response appropriately. If you ask for your response not to be published we will regard it as 
confidential, subject to the paragraph below and we will treat it accordingly.  

All respondents should be aware that the Scottish Executive is subject to the provisions of 
the Freedom of Information Act 2002 and would therefore have to consider any request 
made to it under the Act for information relating to responses made to this consultation 
exercise.  

3. Background and Context  

3.1 What is a Regulating Order?

399



Regulating Orders are made under section 1 of the Sea Fisheries (Shellfish) Act 1967 (“the 
1967 Act”) to encourage the maintenance and regulation of local, natural shellfisheries 
through permits and other management measures.  

Orders are granted to a particular person or body (referred to in this document as a 
“grantee”). They cover named species of shellfish within a specific area of inshore or tidal 
waters. ROs remain in force for a fixed period not normally exceeding 20 years. They 
enable the grantee of the RO, with the consent of Scottish Ministers, to impose restrictions 
and regulations in relation to the dredging, fishing for and taking of shellfish of specified 
kinds within the defined RO area. There should be clear linkage between stock assessment, 
the aims of the Order and the proposed regulatory measures. In effect, an RO grants 
management responsibility for a local shellfishery to the grantee and allows the grantee to 
issue licences, and/or impose the payment of tolls or royalties before fishermen may be 
granted access to the regulated fishery.  

3.2 Context - Relationship between ROs and IFGs 
The Strategic Framework for Inshore Fisheries was published in March 2005 and set out 
proposals for a network of Inshore Fisheries Groups (IFGs) around the Scottish coast and 
covering all Scottish inshore waters. The IFGs will be a new management framework that 
will place fishers at the heart of the decision-making process. They will develop local 
objectives which reflect local priorities and which are complimentary to high level national 
objectives. In developing these local objectives, where appropriate ROs will be one of the 
tools at the disposal of IFGs as a useful mechanism for regulating and managing local 
shellfisheries.  

It is envisaged that ROs may be used to further the aims of the inshore strategy as a whole 
and of the aims of local groups in particular.  

3.3 Current Regulating Orders 
The only two existing ROs in Scotland are the Shetland RO, granted in 1999, and the 
Solway Regulating Order granted in 2006.  

3.4 Current Enforcement Position 
The purpose of enforcement of a RO is to ensure compliance with a regulatory system, 
itself designed to achieve stated local fishery management purposes. The Scottish 
Executive Environment and Rural Affairs Department (SEERAD) had been aware for some 
time that, in Scotland, the 1967 Act provides insufficient enforcement powers in relation to 
ROs. To address this, improved enforcement powers have been made available to the 
SFPA and Regulating Order grantees. These new powers came into force on 1 September 
2006 as part of provisions contained in the Police, Public Order and Criminal Justice 
(Scotland)Act 2006.  

4. General Policy Intention 
The policy intention is that these new proposals to improve the enforcement of ROs would 
build on the Police, Public Order and Criminal Justice (Scotland) Act 2006 provisions to 
further discourage illegal fishing and allow grantees to concentrate on developing the 
fishery. Ensuring closer compliance with ROs would allow for the improved, sustainable 
management of fisheries covered by these arrangements.  
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5. Proposed Options for Change  
5.1 Increasing Maximum Fine Level
The first proposal is to increase the current maximum fine level for an offence under an RO 
from a maximum of £5000 to £50,000. The intention is to make the maximum fine level an 
effective deterrent to illegal fishing, particularly in Regulating Orders which have lucrative 
fisheries. The proposal reflects the potential gravity of the offences and would bring the 
maximum fine level into line with that available to breaches of quota and other fisheries 
offences.  

QUESTION 1: Is it your view that the current maximum fine level of up to £5000 
should be increased for the most serious offences under an RO to up to £50,000?  

5.2 Improving the Licence Revocation Process
The second proposal is to improve the process for the revocation of licences under a 
Regulating Order. Currently, licences can only be revoked if a licence holder is convicted of 
two offences, dies or hands the licence back or where there is a scientific case for 
reducing the number of licences.  

The view is that this “two strikes and you are out” arrangement means that some licence 
holders are more likely to take the risk of fishing illegally as, even if they are caught and 
prosecuted, they will retain their licences.  

The proposal is to amend the Sea Fisheries (Shellfish) Act 1967 to allow for the revocation 
of a licence by a grantee where the licence holder is convicted of one fisheries offence as 
opposed to two convictions required at present. 

QUESTION 2: Is it your view that a RO licence should be revoked if a licence holder is 
convicted of one offence rather than two?  

6. Conclusions and Next Steps 
We welcome your comments on the issues raised in this paper. You can respond by writing 
a letter or sending an email to us with your comments by Friday 29 December 2006 to 
either of the addresses set out at paragraph 2.1.  

Please ensure that you include the Respondent Information Form at Annex B with your 
response and thank you for taking the time to respond.  

Where you have given permission for your response to be made public (see the attached 
Respondent Information Form at Annex B), these will be made available to the public in the 
Scottish Executive Library by late January 2007. We will check all responses where 
agreement to publish has been given for any potentially defamatory material before logging 
them in the library or placing them on the website. You can make arrangements to view 
responses by contacting the SE Library on 0131 244 4552. Responses can be copied and 
sent to you, but a charge may be made for this service. 

Following the closing date, all responses will be analysed and considered. We aim to issue 
a report on this consultation process by February 2007.  
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ANNEX A.3 

LIST OF CONSULTEES (FOR REGULATING ORDER CONSULTATION) 

Aberdeen City Council  
Aberdeenshire Council  
Aberdeen Fish Curers & Merchants  
Aberdeen Fish Producers’ Organisation Ltd 
Aberdeen Fish Salesmen’s Association Ltd 
Aberdeen Inshore Fish selling co Ltd  
Anglo Scottish Shellfishermen’s Association 
Anglo-Scottish Fish Producers’ Organisation 
Anglo- Scottish Fishermen’s’ Association 
Angus Council  
Annan Fishermen’s Association 
Arbroath Fishermen’s Association Ltd 
Argyll and Bute Council  
Association of Scottish Shellfish Growers  
Austen Brown  
Berneray (North Uist) Fishermen Ltd  
Brian Anderson, Acting Superintendent, Dumfries and Galloway Police  
Caley Fisheries (Peterhead)  
Carradale Fishermen Ltd  
Clyde and South West Static Gear Association  
Clyde Estuary Forum  
Clyde Fishermen’s Association 
Community of Arran Seabed Trust (COAST)  
Cockenzie & Port Seton Fishermen’s Association 
Comhairle Nan Eilean Siar  
Convention of Scottish Local Authorities (COSLA)  
Croan Seafoods Ltd  
Crown Estate Office  
Crown Office  
DEFRA (Fisheries Directorate)  
Denholm Fishselling Ltd (Edinburgh)  
Don Fishing Company Ltd  
Dumfries and Galloway Council  
Dumfries and Galloway Police  
East Coast Licensed Small Boats Association  
East Lothian Council  
Federation of Highland & Islands Fishermen  
Fife Council  
Fife Creel Fishermen’s Association 
Fife Fish Producers’ Organisation Ltd 
Fife Fishermen’s Association 
Fishermen’s Association Ltd (FAL) 
Fishermen’s Fishselling 
Fishermen’s Mutual Association (Eyemouth) Ltd 
Food Standards Agency  
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Fraserburgh Inshore Fishermen Ltd  
Fraserburgh Trawlers  
Galloway Static Gear Fishermen’s Association 
Grampian Sea Fishing Ltd  
Hebridean Whale and Dolphin Trust  
Herring Buyers’ Association 
Highlands and Islands Enterprise (HIE)  
Highland Council  
Highland Shellfish Management Organisation  
Highlands & Islands Fishermen’s Association 
Hooktone  
Kirkcudbright Scallop Gear  
Live Shellfish Traders Association  
Loch Linnhe Fishermen’s Association 
Lochcarron Community Council  
Lunar Fishing Co  
MacKinnons (Secretaries for SFPA)  
Mallaig & North West Fishermen’s Association  
Mallaig Harbour Authority  
Marine Conservation Society  
Marine Laboratory  
Moray Seafoods Ltd  
Mousset M Michel  
Mull and Iona Community Trust  
Mull Aquaculture Fisheries Association  
Mull Fishermen’s Association 
National Federation of Fishermen’s Organisation  
North Atlantic Fisheries College  
North East of Scotland Fishermen’s Organisation Ltd 
North Sea Commission Fisheries Partnership  
Northern Producer’s Organisation Ltd 
Orkney Creel Fishermen’s Organisation 
Orkney Fish Producers’ Organisation
Orkney Islands Council  
Ross of Mull and Iona Fishermen’s Association 
Royal Society for the Protection of Birds (RSPB)  
Royal Society of Edinburgh  
Scottish Association of Fish Producers’ Organisations Ltd 
Scottish Borders Council  
Scottish Coastal Forum  
Scottish Enterprise  
Scottish Enterprise Dumfries and Galloway  
Scottish Environment Link  
Scottish Environment Protection Agency (SEPA)  
Scottish Fishermen’s’ Federation 
Scottish Fishermen’s Organisation Ltd 
Scottish Fishing Services Association  
Scottish Food and Drink Federation  
Scottish Natural Heritage  
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Scottish Pelagic Fishermen’s Association 
Scottish Scallop Fishermen’s’ Association 
Scottish Seafood Processors Federation (SSPF)  
Scottish Shellfish Marketing Group Ltd  
Scottish White Fish Producers Association  
Sea Fish Industry Authority  
Seafood Scotland  
Secretary of State’s Advisory Group on Sustainable Development 
Scottish Fisheries Protection Agency (SFPA)  
Shetland Fish Producers’ Organisation Ltd 
Shetland Fish Products Ltd  
Shetland Fishermen’s Association 
Shetland Islands Council  
Shetland Oceans Alliance  
Shetland Shellfish Management Organisation  
Skye and Lochalsh Fishermen’s Association 
Solway Firth Handgatherers & Tractor Dredgers Federation  
Solway Firth Partnership  
Solway Shellfish Association  
Solway Shellfish Hand Operators Federation  
Solway Shellfish Management Association  
Stornoway fishermen’s Co-operative Ltd  
Tarbert- Argyll Fishermen Ltd  
Ten Metre and Under Association  
Ullapool and Assynt Fishermen’s Association
West Coast Sea Products  
West of Scotland Fish Producers’ Organisation Ltd 
West of Four Fisheries Management Group  
Western Isles Fishermen’s Association 
Westray Processors Ltd (Shellfish)  
Wigtown Fishermen’s Association 
World Wildlife Fund (WWF) Scotland  
Youngs Bluecrest Seafood Ltd  

All Fishery Offices  
Scottish Parliament Information Centre (SPICe)  
Environment and Rural Development Committee  
Scottish Executive Library  
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ANNEX B 

AN ADMINISTRATIVE SYSTEM FOR DEALING WITH FISHERIES OFFENCES –
CURRENT POLICY POSITION 

Introduction 
1. Fisheries Administrations in the UK have been meeting on a regular basis for the past 
year to develop policy proposals on an administrative system for dealing with fisheries 
offences in the UK which takes into account differences within the legal systems.  

2. In the first quarter of 2006 fisheries administrations held a 12 week consultation exercise 
to seek the views of stakeholders on a proposed system of financial administrative penalties 
(FAPs). This document details the current thinking in light of responses to the consultation 
and further discussions with other administrations.  

Aims and Objectives  

3. The main objectives for introducing a system of administrative sanctions are:  

- to improve the effectiveness of sanctions and to provide greater deterrence;  
- conserve vulnerable fish stocks and promote compliance;  
- to divert fisheries offences from the court system where appropriate and so reduce 

uncertainty for fishermen and perhaps industry (legal) costs (by simplifying and 
reducing the timescales involved);  

- to increase consistency and transparency;  
- to protect those who observe the rules and hence protect the communities for whom 

fishing is an important part of the economic fabric.  

4. The following factors were key to the development of policy proposals:  

- Any system must be compliant with the European Convention of Human Rights 
(ECHR);  

- Offenders must be allowed the right of appeal;  
- the scheme should be applied as consistently as possible throughout the UK taking 

into account different legal systems within the UK;  
- the system should be designed so that any sanction can be applied equally to both 

UK and foreign vessels where possible and taking into account different legal 
systems within the UK.  
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The Revised System 

Stage A – Offence Detected 

5. British Sea Fishery Officers at sea and ashore will continue to carry out their enforcement 
tasks as they currently do. If a breach is detected they will retain the discretion to determine 
at a local level whether advice, an advisory letter or warning letter is appropriate in 
discussions with their line manager. However, if they determine that the breach is serious 
enough to be referred to Enforcement Policy & Procedures Branch within SFPA HQ and 
they can provide evidence to the criminal standard then current enforcement procedures 
should be followed including the administration of a caution.  

6. Warning letters will remain an option for British Sea Fishery Officers to use as part of 
enforcement activity. However, to deter persistent offending at the warning letter level the 
Executive proposes to introduce a limit of one warning letter a person, partnership or 
company can receive for the same type of infringement. Types of offences are listed in 
detail at Annex C but can be summarised as:  

- Net offences;  
- Undersized fish offences;  
- Recovery measure offences;  
- Control order offences;  
- Marketing standards offences.  

Repeat offending beyond that level may result in a financial penalty being offered as an 
alternative to prosecution under the procedures set out above. Warning letters may only be 
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considered for a period of 2 years from the date of the offence for the purposes of this 
scheme.  

Stage B – Consider Offering Non-Court Disposal 

7. On reviewing the evidence the SFPA’s Enforcement Policy & Procedures Branch may 
take into account the following factors:  

- Is there sufficient corroborated evidence to meet the criminal standard?  
- Is there evidence of motive e.g. was this a technical breach or a suspected black 

landing?  
- Does the proportion of the catch under suspicion/investigation include stocks judged 

to be at risk by the European Commission?  
- What is the value of the proportion of the catch under suspicion/investigation?  
- What is the potential financial gain?  
- What is the volume of the catch?  
- Were other breaches detected at the same time and are they of a similar type as laid 

out in Annex B?  
- How many previous administrative penalties have been offered in the last 2 years for 

the same type of offence?  

8. However, offences such as the failure to carry out an instruction from a BSFO, any form 
of obstructing a BSFO and physical or verbal assault of a BSFO will always be referred to 
the Crown Office and Procurator Fiscal Service for criminal prosecution. Equally, offences 
under a recovery plan which attracted an automatic licence suspension would not be 
considered again under this scheme.  

9. When calculating the value of any part of the catch, the value will be determined by the 
previous week’s average prices at the most appropriate market. This can include markets 
outside the UK if the vessel concerned routinely lands abroad.  

10. UK domiciled person, partnership or company charged will be offered a financial 
administrative penalty for minor offences and given 28 days to decide whether to accept the 
penalty and pay or the case will be referred to the Crown Office and Procurator Fiscal 
Service (COPFS) for possible prosecution. However, summons cannot be served on the 
person, partnership or company charged if they are domiciled outside the UK. Therefore, 
we propose to give foreign domiciled person, partnership or company charged 7 days to 
consider whether to accept the offer of an administrative penalty and detain the vessel for 
that period. If they decide not to accept the offer of an administrative penalty then the case 
will be fast tracked through the criminal courts as at present. The option to refuse the offer 
and plead not guilty will still be available. We believe this difference in treatment is 
objectively necessary due to differing circumstances compared to UK domicile persons and 
the difference in treatment is justified, reasonable and proportionate. Other administrations 
do not believe it is necessary in light of their legal advice to differentiate between UK and 
foreign domiciled person, partnership or company charged and will have not treat them 
differently.  

11. The initial thinking was to develop a matrix for each individual offence which took into 
account the following factors:  
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- What is the value of the proportion of the catch under suspicion/investigation?  
- What is the potential financial gain?  
- What is the volume of the catch?  
- How many previous administrative penalties have been offered in the last 2 years for 

the same type of offence?  

However, when we examined the technical rules such as mesh size, twine thickness we 
found it difficult to place a financial value for the breach. We also believe that in order to 
achieve a consistency of approach for example, that two people in two different rooms 
reach the same decision then some form of a matrix would need to be developed for each 
offence in statute. Offences have been grouped into the following categories which are still 
to be rated according to their seriousness following further discussion with industry as 
described in paragraph 15:  

- Net Offences  
- Undersized Fish  
- Control Order  
- Marketing Standards  
- Recovery Measures  

12. Therefore, we propose that each category of offence should be rated according to the 
seriousness of them as a whole. There would be 3 levels of administrative penalty available 
but the starting level for each category would differ according to its rating. The list of 
categories and starting level of administrative penalty is shown below. 

Category Level  First Administrative 
Penalty  

Second
Administrative 
Penalty  

Third Administrative 
Penalty 

4 Case will be referred to 
COPFS for consideration 
of fiscal fine  

£500 Referred to COPFS  

3 £500 £1000  Referred to COPFS  

2 £1000  £2000  Referred to COPFS  

1 £2000  Referred to 
COPFS 

Referred to COPFS  

13. For any offence an individual will receive a maximum of 2 administrative penalties with 
the starting level dependant on the category of the offence. A second offence within the 
same category would lead to a doubling up in value of the initial administrative penalty 
except for category 1 offences which will be referred to the Crown Office and Procurator 
Fiscal Service. A third breach within a consecutive two year period would mean the case 
was referred to the Crown Office and Procurator Fiscal Service.  

14. An individual will only be able to receive one warning letter in any consecutive two year 
period for each of the categories listed at paragraph 15. If a second offence is detected 
within the two year period than an administrative penalty may be offered.  
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15. Multiple offences may be broken down, categorised and given individual administrative 
penalties at the discretion of staff within Enforcement Policy and Procedures Branch of the 
Scottish Fisheries Protection Agency.  

Administration of Scheme 
16. Once the decision has been made to offer an administrative penalty a penalty notice will 
be sent to the person, partnership or company charged which will detail the circumstances 
of the offence and the level of administrative penalty being offered. The person, partnership 
or company charged will have 28 days from the date of the penalty notice to decide whether 
to accept the offer of an administrative penalty and pay. We are currently looking at 
methods of payment but cash will be excluded and all monies will be collected at SFPA HQ.  

17. If the administrative penalty is paid within the 28 days no criminal proceedings will be 
taken and no criminal conviction will be recorded in respect of the offence. If the penalty is 
not paid then the case will be referred to the Crown Office and Procurator Fiscal Service.  

18. Associated IT developments will include a database of offences detected and sanctions 
applied which can be updated instantly on a UK basis. It will be accessed by British Sea 
Fishery Officers. If an individual is found not guilty in court then records of that particular 
case would be wiped from the database and would not count as a previous offence in future 
administrative penalty decisions. However, we intend to bring to the Sheriffs’ attention the 
existence of the scheme so they can make an informed decision over whether to bear it in 
mind when sentencing. it would be preferable that fines given in court were above those of 
administrative penalties so as not to undermine the scheme.  

Implementation  

19. The proposed implementation date is 1 January 2008. Further discussion with other 
fisheries administrations, law colleagues and industry is required to ensure the smooth 
implementation of the scheme. A letter will be issued to industry to update them on the 
revised proposals and to invite them to join an advisory group to assist with the 
implementation of the scheme. A further round of consultation will be carried out on the draft 
Scottish Statutory Instrument by summer 2007. 

20 Previous offences prior to 1 April 2007 will not be considered when deciding on a rolling 
two year basis following implementation whether to offer an administrative penalty.  

21. We propose to implement this scheme by an amendment to the Aquaculture and 
Fisheries (Scotland) Bill to introduce an enabling power to give the Scottish Ministers the 
power to issue fixed penalties for minor sea fisheries offences.  

22. We will carry out a review of the scheme to ensure it is operating in a reasonable and 
proportionate manner to be completed within three years of the scheme being implemented. 
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Annex D 

BODIES CONSULTED DURING ADMINISTRATIVE PENALTIES CONSULTATION
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SUPPLEMENTARY EVIDENCE FROM THE DEPUTY MINSTER FOR ENVIRONMENT 
AND RURAL DEVELOPMENT  

FOLLOW UP TO 8 NOVEMBER COMMITTEE SESSION 

I thought it would assist the Committee if I clarified a number of issues in the light of 
comments made by MSPs on 8 November.  

Gyrodactylus salaris: contingency plans  

A concern was raised about how well the Committee could consider the Bill’s Gyrodactylus 
salaris provisions before the Executive has taken a dry run through its contingency plan. 
The Executive has satisfied itself that there are only two principal effective means to deal 
with Gyrodactylus salaris: chemical treatments and barrier systems. If more become 
available in future there is power to take other measures under new section 5E inserted by 
section 18 of the Bill. The Bill therefore provides all the powers that Ministers believe that 
they need to tackle any outbreak of Gyrodactylus salaris.

The purpose of the contingency plan dry run is not therefore to ascertain whether there are 
other powers Ministers might need, but rather it is an exercise to see how all relevant 
agencies, stakeholders, civil servants and so forth operate together and to learn from that.  

The Contingency Plan is a well honed document which has been drawn up by an 
acknowledged expert with the close support of highly knowledgeable stakeholders. It should 
also be viewed as a living document. As I said when I met the Committee, the Plan will be 
subject to annual review with stakeholders, with a view to continuous improvement of the 
plans in place. Should the Committee so desire, I would be happy to arrange for my officials 
to present a detailed briefing to the Committee on the GS contingency plan and how it 
compares with planning for other diseases such as Foot & Mouth Disease and Avian 
Influenza.  

Gyrodactylus salaris: risk assessment  

A number of Members expressed concerns about the possibility of importing GS on angling 
and canoeing equipment. The Committee may find it helpful to note from the bottom of page 
108 of the attached scientific paper “Qualitative analysis of the risk of introducing 
Gyrodactylus salaris into the United Kingdom” that: 

“The risk presented by canoes and angling equipment (e.g. which have been in 
direct contact with infected fish) is extremely low because the volume of water 
transported is minimal (therefore unlikely to contain a parasite) and the parasite is 
likely to be desiccated during transit. Canoes, boats, angling equipment etc. have 
not been implicated in the transmission of the parasite between rivers in Norway”. 

Gyrodactylus salaris: freshwater pearl mussel  

The Committee expressed concern about the effects of chemical treatments on stocks of 
freshwater pearl mussels. I am able to assure the Committee that field and laboratory 
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studies in Norway have demonstrated that this species is highly resistant to rotenone at 
concentrations used to treat for Gyrodactylus salaris infestation.  

Gyrodactylus salaris: disinfection of equipment at points of entry to UK  

The Committee was keen to know what more could be done to keep Gyrodactylus salaris 
from entering Scotland in the first place and placed particular emphasis on what could be 
done at ports of entry.  

It is important to bear in mind that any action at ports of entry, whether by sea or air, would 
have to be done at GB level to be effective, which could not be done solely by an Act of the 
Scottish Parliament. This issue was looked at in some depth by the GS Prevention Sub-
group which concluded that there was nothing practical that could be done in legislation with 
regard to mandatory disinfection. While Iceland is an oft-quoted example, Great Britain is 
not comparable with this small island which has extremely limited points of entry. The Sub-
group made 46 recommendations concerning voluntary measures to prevent the 
introduction and spread of GS. These are currently being prioritised by my officials and I 
hope to receive advice by early next month on how these recommendations might be 
implemented and funded.  

My officials will also hold further discussions with the relevant airport operators, port 
authorities and ferry companies with a view to improving education and awareness at points 
of entry.  

discretionary nature of payments for fish destroyed  

The Committee also asked why fish diseases are treated differently from land-based farm 
animals in terms of the provision in the Bill for payments for fish destroyed is discretionary 
whereas those for farm animals are mandatory.  

The reasons for this difference is historical and legal. The Executive is under neither a legal 
nor a moral obligation to offer any payments for fish destroyed, which was made clear in a 
ruling in the European Court of Justice. The Scottish Ministers have come to a settled view 
in Cabinet that there is no case for making payments for fish diseases mandatory; the 
agreed policy is for a discretionary power to make payments. 

public awareness of protection orders and costs of fishing  

A question was raised about whether there is sufficient public awareness of protection 
orders and whether opportunities for angling were available at prices those on low incomes 
could afford. In particular, I offered to give the Committee more information on access to 
cheap or free angling and about what is being done to encourage children into angling. A 
rough and ready search by my officials indicates that there are many hundreds of cheap 
angling permits, from as little as £3 per day, or with children free on a family ticket (an 
important consideration given the potential dangers of unsupervised children on riverbanks). 
There are too many to list in this letter, but I am content that the price of permits is not a 
barrier to fishing. As I have previously said, the Executive is working to improve information 
about where and how to get fishing permits in protection order areas.  
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As regards encouraging children into angling, I would like inform the Committee about the 
Scottish National Angling Programme (SNAP), a scheme set up under the aegis of the 
Scottish Countryside Alliance Educational Trust. SNAP has the goal of introducing 50,000 
new anglers to the sport over the next 10 years throughout Scotland, with an emphasis on 
youth. More information is available at:  
http://www.scaet.org.uk/News/News/_A_new_champion_for_Scottish_Angling/ 

Finally, I would like to correct a two comments that were made on the day. I indicated that 
the consultation on an administrative system for dealing with sea fisheries offences was 
currently still underway. In fact, it is the consultation on improved powers to enforce 
regulating orders that is still underway, with a closing date of 29 December 2006. The 
consultation on administrative penalties for sea fisheries took place between 10 February 
and 09 May 2006.  

Also, reference was made on several occasions to the Executive’s intention to introduce a 
‘prohibition on the use of live bait’. For accurancy these references should have been to a 
prohibition on the use of live vertebrates as bait.  

RHONA BRANKIN  

(The letter refers to the scientific article, 'Qualitative analysis of the risk of introducing 
Gyrodactylus salaris into the United Kingdom', E J Peeler and M A Thrush, 'Disease of 
Aquatic Organisms' journal, Volume 62, pages 103 - 113, published 23 November 2004.)

LETTER FROM THE SCOTTISH EXECUTIVE REGARDING PROPOSED 
AMENDMENTS AT STAGE 2  

I refer to my letter of 3 November 2006 providing information about expected Executive 
amendments. Point 1 v of that letter stated that the Executive would bring forward an 
amendment to implement the recommendation of the Subordinate Legislation Committee 
that section 35 of the Bill be amended explicitly to provide that the power conferred by that 
section could not be used to modify the Bill itself. I reiterate that the Executive does not 
intend the power to be used in this way, but must inform the Committee that (contrary to 
what was said in my letter of 3 November) we do not propose to bring forward an 
amendment to this section given its implications beyond this Bill.  

Of course, as a matter of general statutory interpretation every Act must be considered on 
its own terms and context. The form of words presently used in section 35 is used in a 
number of existing Acts of the Scottish Parliament. Some other Acts have stated explicitly 
that the ancillary power is capable of amending the parent Act, as has been done, for 
example, in section 26(2) of the Criminal Procedure (Amendment) (Scotland) Act 2004 and 
section 102(2) of the Police, Public Order and Criminal Procedure (Scotland) Act 2006.  

We are not aware of any instances of the converse, as suggested by the Subordinate 
Legislation Committee, which would be a novel approach that would introduce an element 
of confusion beyond the Bill. To amend section 35 by explicitly stating that the power does 
not extend to amending the parent Act would cast doubt upon the meaning of the numerous 
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provisions in existing ASPs which contain similar wording to that which presently appears in 
section 35.  

DAVID FORD 
Aquaculture and Fisheries (Scotland) Bill Team Leader  

(Copies of this letter also sent for information to the clerks of the Subordinate Legislation 
Committee and the Finance Committee)
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OTHER WRITTEN EVIDENCE 

Aberdeenshire Council's Gordon Fishings Management Committee  
  Association of Salmon Fisheries Boards and River & Fisheries Trusts of Scotland 
  British Marine Finfish Association 
  British Trout Association 
  Consultative Committee on Protection Orders 
  East Ayrshire Council 
  Fisheries (Electricity) Committee 
  Fothringham, Patrick (on behalf of various organisations)  
  Highlands & Islands Enterprise 
  Loch Lomond and The Trossachs National Park Authority 
  Lowland Canal Angling Partnership, Scotland 
  National Association of Fishing and Angling Consultatives 
  Pan Fish Scotland Ltd  
  Pike Anglers Alliance for Scotland 

Pike Anglers’ Club of Great Britain
  RSPB 
  Scotch Whisky Association 
  Scottish Anglers National Association 
  Scottish Campaign for Public Angling  
  Scottish Federation for Coarse Angling 
  Scottish Environment LINK Marine Task Force  
  Scottish Salmon Producers' Organisation 
  Scottish SPCA 
  Sea Fish Industry Authority 
  Shetland Aquaculture 
  Shetland Islands Council  
  Solway Shellfish Management Association 
  Tay District Salmon Fisheries Board 
  Thames Fisheries Consultative Council  
  United Clyde Angling Protective Association Ltd  
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SUBMISSION FROM ABERDEENSHIRE COUNCIL’S GORDON FISHINGS 

MANAGEMENT COMMITTEE

I understand that Aberdeenshire Council has been invited, at the suggestion 
of Nora Radcliffe, MSP, to comment on the proposals contained in the 
abovenoted Bill.  As Clerk to the Council’s Gordon Fishings Management 
Committee, the papers have been forwarded to this office for response.  
Given the timescale available to submit a response, it has not been possible 
to call a meeting of that Committee and the undernoted comments are 
submitted on behalf of the Committee following discussion with its Chairman. 

The Gordon Fishings Management Committee was established in 1981 by the 
former Gordon District Council to “promote a closer liaison between Anglers 
and the Authority with a view to making the best possible use of the Council’s 
waters, on the River Don at Alford, Kintore and Inverurie, thereby imparting 
the fullest benefit to the Council and the inhabitants of the area”. 

The Gordon Fishings Management Committee comprises Members of the 
Authority, representing the Council Wards within which the fishing beats are 
located, and representatives of the local Angling Clubs. 

The Committee meets regularly throughout the year and is responsible for (a) 
making and amending conditions relative to fishing permits, (b) the approval 
of sales permit outlets and arrangements for all monies to be remitted to the 
Authority, (c) ensuring that all anglers follow the country code, and (d) the day 
to day control of the fishings. All Members of the Gordon Fishings 
Management Committee also act as Honorary River Watchers.  
Aberdeenshire Council is very supportive of partnership working and has 
continued the Management Committee arrangement for that purpose.  The 
Council also appoints representatives to the Don & District Salmon Fishery 
Board and the River Don Brown Trout Improvement Association to facilitate 
joint working arrangements. 

In terms of the proposals in the Bill relating to Protection Orders, the Gordon 
Fishings Management Committee was involved in setting up the Brown Trout 
Protection Order on the River Don in 1990 and is responsible for ensuring that 
the Council’s requirements in that regard are fulfilled.  In this connection, the 
Gordon Fishings Management Committee submitted a response to proposals 
to review the system of Protection Orders to the Scottish Executive on 
30 June 2003, the contents of which are relevant to the current proposals, and 
a copy of that response is attached for your consideration. As indicated in the 
response letter, the preservation and enhancement of the current protection 
system is supported and its retention is considered essential for the 
maintenance and conservation of the Brown Trout population. 

On the Close times for freshwater fish (Section 23) of the Bill, it is proposed 
that consultations should be with the appropriate fishery management 
board(s).  It is considered that due to the differing nature of salmonid fisheries 
throughout Scotland, the appropriate fishery management board(s) should be 
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consulted and that any order proposed under this section should not come 
into force without a notice period of at least six months. 

On the Freshwater fish conservation measures (Section 25) it is 
recommended that the appropriate fishery management board(s) should be 
specified in the list of consultees and there should be an additional condition 
(4c) that different provisions may be made for different rivers.  The proposal in 
subsection 7b, which would indicate the general application of the regulations, 
would not be welcomed.  The condition that regulations under this section 
may make provision in relation to different parts of a river is supported. 

I would be grateful if you could ensure that the above-noted comments are 
taken into consideration at the appropriate time. 
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THE FRESHWATER AND SALMON FISHERIES (SCOTLAND) ACT 1976 -

REVIEW OF THE SYSTEM OF PROTECTION ORDERS

With reference to the above consultation paper, I write on behalf of 
Aberdeenshire Council’s Gordon Fishings Management Committee, 
comprising elected Councillors and Angling Club representatives, the Don and 
District Salmon Fishery Board and the River Don Brown Trout Improvement 
Association to inform you of the views of those bodies on the proposal to 
replace the existing Protection Order system. 

Since the Protection Order on the River Don was granted in 1990, a 
considerable amount of improvement and environmental work has been 
carried out on various parts of the river and it is considered that the 
undertakings given in the application for the Don Protection Order have been 
honoured and improved.  A detailed study of the river and its burns was 
undertaken involving sampling and analysis to provide scientific information 
on which to base improvement works.  This information enabled the Brown 
Trout Improvement Association to direct habitat improvement works on 
various burns. 

Access to fishings has improved and permits are freely available and held by 
most tackle and sport shops in the area. Indeed, Aberdeenshire Council has 
expanded the number of permits available and has introduced a roving fishing 
ticket permitting fishing on all three stretches of its fishings at Alford, Inverurie 
and Kintore which has been well received by locals and visitors.  Although 
there is no evidence to indicate that Members of the public are unhappy with 
the current system, the need to develop a more comprehensive website 
providing detailed information on Fishings available in the Area is recognised. 

The quality of the river has improved and brown trout stocks on the Don are at 
their highest level for a number of years.  Prior to the introduction of the Order 
and during the early years following its introduction, brown trout populations 
were very low.  It is only in the past 2 years that population of healthy stocks 
of brown trout is now present.  It is believed that this is a direct result of the 
Protection Order, which has worked to conserve a good breeding stock of wild 
brown trout. 

In addition, the Brown Trout Improvement Association purchased a rearing 
trough, for use by the Don and District Salmon Fishery Board at the hatchery 
at Strathdon, to allow brown trout eggs to be reared as fry.  This has enabled 
approximately 85,000 wild brown trout fry to be transplanted over the past 5 
years out to the middle and top reaches of the Don and has contributed to the 
restocking of the river. 

The Don and District Salmon Fishery Board also provides statistical 
information on fish stocks in the River and the Hatchery at Strathdon has 
been developed as an educational tool encouraging visits from schools, 
universities, anglers and senior citizens as part of the educational process. 
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The responsibility for co-ordinating the implementation, monitoring and 
operation of the Protection Order currently lies with a Liaison Committee of 
the River Don Brown Trout Improvement Association which comprises 
riparian owners. 

It is appreciated that further improvements might be made to the existing 
system by expanding the membership of the Liaison Committee to include 
representatives of the local authority, Scottish Natural Heritage, the Scottish 
Environment Protection Agency, the Don and District Salmon Fishery Board, 
local angling clubs, the Tourist Board and the Cairngorms National Park 
Authority.

This would provide a more co-ordinated approach to the management of the 
river system.  In addition, strengthening the Liaison Committee’s powers to 
require owners/proprietors on the river to provide information and to require 
landowners to take appropriate action in relation to deterioration of riverbanks 
would also be seen as beneficial. 

In the longer term, the establishment of a Trust for the River Don 
incorporating all fishing interests to look at management of the river system as 
a whole would be supported. 

In conclusion, it is considered that the current protection system for the River 
Don has achieved its aims and, although not perfect, it is considered to be 
worthy of preserving and enhancing.  Evidence is available to prove that the 
River Don is now experiencing the best brown trout fishing for many years 
and a return to indiscriminate fishing would not be welcome.  I attach a 
photograph detailing a catch of Brown Trout taken by a coach load of anglers.  
The Protection Order was in place at that time.  The anglers did not have 
Trout Permits and they should all have been charged with a breach of the 
Protection Order.  Unfortunately, on this occasion, the Procurator Fiscal made 
a mistake and charged the men under the Salmon Act resulting in no 
proceedings.  The photograph shows 114 brown trout weighing a total of 
100lbs.

As previously indicated, it is appreciated that some improvements might be 
made to the current arrangements and it is suggested that this be done by 
building on the success of the Protection Order system and widening the 
membership and powers of the current Liaison Committee not by replacing it 
with an alternative system. 

CLERK TO THE GORDON FISHINGS MANAGEMENT COMMITTEE &
AREA MANAGER (MARR) 
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SUBMISSION FROM THE ASSOCIATION OF SALMON FISHERY BOARDS 
and RIVERS & FISHERIES TRUST 

The Association of Salmon Fishery Boards (ASFB) and Rivers & Fisheries 
Trusts of Scotland (RAFTS) wish to take the opportunity to comment on the 
above case. The ASFB represents the network of 44 Scottish District Salmon 
Fishery Boards (DSFBs) which are charged under the 1986 and previous 
Salmon Acts with the statutory responsibility to ‘protect and improve’ wild 
salmon fisheries (inc. sea-trout). RAFTS represents the national network of 18 
fisheries research trusts which are charitable organisations whose work is 
focused on freshwater, river habitat restoration, fish and fisheries monitoring, 
research and education programmes.

Part 1: Aquaculture

The ASFB & RAFTS welcome the Bill. For many years we have been 
pressing for tighter regulation of the aquaculture industry. It is now widely 
recognised by both the industry itself and by the Scottish Executive that 
marine cage aquaculture has had a marked adverse impact on stocks of wild 
salmon and sea trout in Scotland. Evidence for this comes in the following 
forms:

 A considerable amount of research on this subject by both Fisheries 
Research Services, Fisheries Trusts and Boards and a remarkable 
degree of consistency of conclusion both in this country and in other 
countries where there are wild farmed salmon interactions – Ireland, 
Canada, Norway etc. 

 A marked shift in policy by the Scottish Executive leading to 
considerable support of endeavours to resolve these conflicts. The 
most notable of these has been the work of the Tripartite Working 
Group (TWG) in which the Aquaculture Industry, the Scottish Executive 
and wild fish interests have spent a large amount of time and money in 
attempting to resolve these issues.  The TWG’s activities have resulted 
in a series of Area Management Agreements (AMAs) between wild fish 
interests and the aquaculture industry. The strength of this part of the 
Bill is that it will allow a regulatory underpinning of these agreements 
and of the new and largely welcomed industry CoGP both of which are 
currently voluntary processes exposed to the whim of free-rider 
problems.

Section 1: 1 -2 

We welcome the proposal to free up the availability of information pertaining 
to both the prevention, control and reduction of parasites, and to issues 
surrounding the containment of fish and fish farm escapes: For too long 
issues of supposed “commercial confidentiality” have surrounded data of this 
kind. Indeed one of the most pointed criticisms of the Area Management 
Agreement process is that it is essentially a secretive one, in that all 
signatories to the agreements must sign a confidentiality clause. Neither the 
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public, nor Government can have confidence in a system that relies on 
confidential agreements. It is high time that openness and transparency 
prevailed and that the freedom of information proposed in this legislation 
came into force. We cannot stress strongly enough how important we believe 
this to be to the future of the TWG and AMA process which has started to 
demonstrate such promising potential. 

Section 1: 3 & 5-6 

It is critical that the inspectorate outlined in the Bill maintains not only an 
advisory but also an enforcement role and we welcome the elements of the 
Bill that deal with this issue. We remain concerned that the inspector should 
be armed with sufficient teeth to carry out his/her regulatory function and in 
particular welcome the proposals in Section 6 that grant the inspectorate 
enforcement powers through the imposition of enforcement notices. However, 
we remain concerned that the penalties associated with breaches of 
enforcement notices may not provide a sufficient deterrent. In particular, we 
would recommend resisting any pressure that may come from the industry to 
“water down” this part of the Bill, as we believe that it is on this element and 
on the associated proposals in Section 1:7 that much of the value of the 
aquaculture section lies. 

Section 1: 4 

We welcome the proposals in Section 1:4 to include both Caligus elongatus
and Lepeophtheirus salmonis within the definition of “parasite”. Some of us 
were disappointed that the definition did not include all parasites; though we 
are prepared to accept that there are good reasons for being specific when 
forming legislation. However, we feel strongly that species of freshwater louse 
of the genus Argulus should be included. They present a significant problem 
within freshwater fisheries. Indeed there are cases where commercial 
freshwater trout fisheries have been closed as a result of their damaging 
impact. Furthermore, there is recent evidence that the lice may be impacting 
on salmon and sea trout populations within the fresh water environment. We 
believe that it would be a simple matter to include Argulus species within the 
definition of “parasite” as set out in section four. 

Section 1:7-8 

We welcome the proposals in these sections to enable an enforced code of 
practice to be put in place to deal with problems associated with both 
parasites and fish farm escapes. It goes without saying that, at the present 
time, we do not know what a future code of practice might contain. This 
means that this measure will only be as effective as the strength of a future 
Minister’s resolve, in terms of including the necessary elements within a code 
in order to “do the job”. Doubtless this will lead to intense debate in the future 
as to how such a code will be constructed. However, we do believe that this 
legislation has the potential to be used to deal with the problem effectively. 
However, we must point out that any penalty for a breach of such a code must 
be made to represent a significant deterrent. The question must arise as to 
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whether a fine of £2500 (Level 4 on the Standard Scale) represents a 
sufficient penalty where compliance costs with elements within a code might 
exceed this level by an order of magnitude. 

Section 1: 9-11 

Clearly, it is necessary for inspectors to have the powers outlined in these 
sections within the Bill and we are prepared to accept that these powers will 
be effective in achieving their objective. 

Issues Arising out of the Executive’s Response to their Consultation on 
the Bill

Whilst a number of the issues which the Executive examined in their 
consultation are being addressed on the face of the Bill, there are a number 
that are not. These fall into two groups: Those that are being addressed 
through other subordinate legislation and those that are not currently being 
addressed at all. We believe that there is a key role for the Environment and 
Rural Development Committee to play. Firstly, in holding the Executive to its 
commitments where it has suggested that it will put in place measures other 
than those on the face of the Bill; and secondly, to put pressure on the 
Executive to resolve issues that are not currently being addressed. 

A) Measures the Executive are Committed to Achieving Through 
Sub-ordinate Legislation or in Other Ways: 

i) In their consultation the Executive has proposed the tightening of 
regulations concerning the notification of fish farm escapes. They have 
argued that this is a technical matter and that it will be brought in through sub-
ordinate legislation. We understand that they aim to have such measures in 
force by spring 2007 when the current Bill is likely to come into force. 

ii) With regard to fish movements the Executive intends to regulate seawater 
to seawater transfers of fish by statutory instrument. This is to be welcomed 
enthusiastically. However, movements of fish from fresh to fresh and fresh to 
salt are not to be regulated in this way (see B.v. below). 

iii) We believe it to be critical that the use of well-boats should be licensed in 
Scotland. We understand that this is to be drawn-up under a European 
framework to come into force by 2008. We would urge the Committee to 
pursue this matter to ensure that it is dealt with. 

B)  Issues that the Executive has so Far not Committed to Resolving: 

i) As mentioned above we believe that Argulus species should be included 
within the definition of “Parasite” in the current Bill. 
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ii) The Executive has argued that rather than bring in powers to direct 
treatment for notifiable diseases it will rely on existing powers to slaughter fish 
instead. Whilst this is clearly a very effective way of dealing with the problem, 
it will only work if this policy is always followed. Additionally, we believe that 
the financial considerations associated with the slaughtering out of fish may 
increase pressure for a disease to be “de-notified”. An example of a disease 
that has been “de-notified” is that of Infectious Pancreatic Necrosis (IPN). We 
would ask the Committee to seek a commitment from the Executive that they 
will resist such pressure and ensure that such a slaughter policy is carried out 
effectively.

iii) The entire wild fish lobby is deeply disappointed that the Executive has 
missed the opportunity of making the escape of fish from a fish farm a strict 
liability offence. Escapes from fish farms remain one of the industry’s weakest 
areas of operation and there is little evidence that the situation is improving. 
Escapes have the potential to: 

 spread disease 
 contaminate the genetics of discrete populations of wild stocks 
 out-compete and displace wild stocks at certain stages of the life cycle 
 attract illegal fisheries at sensitive times of the wild salmon life-cycle 
 interfere with expensive research  

We believe that the seriousness of the 
problem (as demonstrated in the 
enclosed graph, SEERAD figures to July 
2006) warrants serious action and that 
had measures such as those suggested 
been put in place it would not only have 
sent the right message to the 
aquaculture industry but also would have 
provided an incentive to keep fish in their 
cages. We believe that the Executive 
should reconsider their position on this 

one.
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iv) We are disappointed that the Executive has chosen not to address the 
problem of fish farm relocation in the Bill. The Executive can already provide 
financial assistance for relocation under the 1981 Fisheries Act. However, 
they are not taking the opportunity of providing powers to close or relocate 
farms that are poorly sited etc. They claim that this is because the “public 
interest” is very difficult to determine in such a case. We acknowledge the 
progress being made by the relocation working group and the difficulties 
associated with compulsory relocation and closure, but would ask the 
committee to examine this point in further detail. 

v) We would ask the committee to examine the whole area of fish movements. 
As described above, seawater to seawater transfers are to be regulated under 
statutory instrument. However, we remain extremely concerned that 
freshwater to freshwater and freshwater to seawater transfers should also be 
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regulated. We would urge the Committee to question the Executive on their 
intentions in dealing with what we believe to be an absolutely vital area for 
regulation. 

Part 2 Gyrodactylus salaris: Containment & Treatment

General Comments: 

We welcome the proposals the Executive are proposing for the control, 
containment and eradication of G.salaris. We believe that the first priority 
must be to ensure that the disease does not enter the country in the first place 
and therefore we believe that particular importance must be paid to the 
recommendations in the GS task Force Report (shortly to be published). 
Resources (for which this Bill makes provision) will be required to ensure 
adequate protection from the import of the disease but these would be 
dwarfed by the costs associated with the containment and/or eradication of 
the disease if it entered Scotland and indeed the impact on capital values, 
revenue generation from freshwater fisheries and rural employment. 

Specific comments: 

Section 13 – 2ZA (b) – We assume that powers to prohibit or regulate the 
taking into or out of the designated area of live fish is covered by the 1937 Act 
under such circumstances or is dealt with later on in the Bill. 

Section 14 – 2ZB (5) – Is there a need to specify the nature of that offence 
and any fine that may attach to it? 

Section 16 (Further Powers..) - Section 16 is unique in Part 2 in not 
specifying any reason or purpose for the section. A reason is given in the 
papers accompanying the Bill, and could be deduced from the title of Part 2, 
but once enacted the provision is just a paragraph of subsection 31(1) 
(Salmon fishing: general regulations) of the 2003 Act. That seems not to be 
right, it gives Ministers a sweeping power to make regulations for purposes 
other than in relation to the control of Gyrodactylus. It also seems odd that 
implementation of this power requires a more rigorous process (including a 
further parliamentary process) than the arguably more severe power given by 
the proposed new section 5(A) of the 1937 Act. 

Further, the proposed new section 5A of the 1937 Act, in section 15 of the Bill, 
appears already to cover the situation on its own because any fish-pass for 
salmon in a stream river or loch is, undoubtedly, in "inland waters" in which, 
under section 5A, barriers to the movement of fish could be constructed on 
the Scottish Ministers say so.  The provision in section 16 of the Bill therefore 
appears to be unnecessary and might even be awkward as it could be used 
by some perverse person to argue that its presence indicates that the waters 
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in salmon fish-passes are not within the meaning of "inland waters".  If there is 
any problem with the wording as between the works considered appropriate 
for a fish-pass as against works thought necessary in any other inland waters 
(ie in a different sort of artificial channel or a natural watercourse), then  a 
better solution would be to provide any necessary additional words in the new 
section 5A (taking care to recognise that the fish-passes are part of inland 
waters).

The advertised intention for the provision in section 16 is in relation to control 
of Gyrodactylus - its proper place would therefore be in the Diseases of Fish 
legislation and this would be so even if the drafters have reasons why the 
proposed 5A of 1937 is not the best section for it. 

Section 17 – (5C) (3) (c) – If Ministers were sufficiently persuaded of the 
presence of Gs to have taken action this part of the Bill restricts their actions 
to the destruction of all dead fish, live fish with clinical signs of gyrodactylosis 
and live fish which show signs of the presence of the parasite but not to all 
fish in the site under suspicion. Given the nature of the parasite and the 
implications of its spread would not the suspicion of GS demand the power to 
destroy all stock at that site? 

Part 3 Fisheries

General Comments: 

We welcome the proposals in this part of the Bill. However we regret to see 
that there is no reference to a ban on the sale or purchase of monofilament 
gill nets which currently have no legitimate use in fisheries in this country. The 
ban on their use is insufficient for effective enforcement given that that there 
are known suppliers of these nets who openly advertise their sale. A ban on 
the purchase or sale of such nets (which are often implicated in serious 
wildlife crime as well as illegal fishing activity with by-catches of seals, otters, 
and dolphins) would assist in the enforcement of their use making it much 
easier to apprehend those engaging in such illegal activity. We understand 
that one of the reasons given for not banning their sale or purchase was that 
EU trade rules required Government to enable Scottish net manufacturers 
and producers to trade freely with other EU countries, despite the fact that 
such nets have no legal use in Scottish waters. We will leave the Committee 
to draw their own conclusions as to the wisdom of such a requirement. 

A further issue of concern is over the ambiguities that will inevitably be 
created by the legitimising of multiple rod use. We appreciate and understand 
the reasons given for legitimising such practice. However we would draw the 
Committee’s attention to the fact that this will lead to confusion and ambiguity 
on matters of enforcement and this practice will inevitably be abused by some 
who claim they are fishing for coarse species when they are, in fact, fishing for 
game species. We wish to stress that matters of enforcement fall largely on a 
small group of Bailiffs paid for by District Salmon Fishery Boards, for which 
there is currently no financial assistance from the public sector. Many of these 
people are volunteers. This Bailiff force which, over recent years, is now 
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largely trained to fully accredited SVQ standards represents the front line of 
almost all fisheries enforcement matters in Scotland. It must be appreciated 
that any legislation that either increases their responsibility or powers, whilst it 
may be welcome, will almost certainly not increase the resources available to 
conduct this work. This same issue applies to the control of fish movements 
which again is a welcome development but comes without any suggestion of 
how such activity is to be properly enforced. Given that control of fish 
movements is a matter of general ecological concern and has implications for 
biodiversity, fish health, genetic integrity etc, it should be recognised that 
much of this responsibility will fall on staff paid for by the salmon fisheries 
economy. Whilst, in many cases, this will be done willingly it needs to be both 
recognised and appreciated and provisions may need to be made by the 
public sector in the future to support some of this work. 

Specific Comments: 

Section 23 (Close times for freshwater fish) - The section 17B to be 
inserted into the 2003 Act will produce an anomaly: of the fish covered by the 
2003 Act, brown trout will be the only one for which the annual close time 
would be fixed in the primary legislation, unchangeable except by further 
primary legislation.

For salmon and all freshwater fish other than brown trout, the annual close 
times are settable, and changeable, by powers given to Scottish Ministers. I 
also note that the one-witness provision will apply to the non-trout but does 
not apply to trout. And the Bill provides that, for the weekly close times, the 
seasons for all species - salmon and freshwater fish including brown trout - 
can be fixed by Scottish Ministers.  Why is the annual close time for brown 
trout to be singled-out in these seemingly anomalous ways? 

The anomaly could be resolved if the wording in the proposed 17B was 
altered to include trout and the provision be inserted in place of the present 
section 17 of 2003 rather than having two more-or-les parallel, but oddly 
different, provisions. 

Section 25 (1) (51A) – We would like some clarification as to why this section 
has been inserted in this part of the Bill and would seek reassurance that 
there is no conflict between these proposals and those that govern the 
conservation of migratory salmonids under Section 38 of the existing 
legislation.  

Part 4  Miscellaneous

General Comments: 

Finally, we would wish to draw attention to the issue of freshwater fish 
conservation. We appreciate the reasons behind this aspect of the legislation 
however we wish to be reassured that where there is a legitimate case for a 
quick and effective response to the introduction of a non-native species, or 
indeed the removal of a population of non native species from existing waters, 
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that this process will not be obstructed by excessive bureaucracy and delay. 
There are clearly legitimate reasons for control of non native species in 
certain areas despite the fact that they may attract fisheries that are enjoyed 
by some. Scotland’s native fish fauna is currently relatively simple and, whilst 
we accept there are established populations of non native fish in some 
systems, that should not be a signal that such species will be tolerated in 
other systems where they are either not present or have been recently 
introduced. 

Part 5 General

No comments 

Schedule – Minor and Consequential amendments

General Comments: 

We welcome the amendment to the PO legislation but believe it is premature 
to be talking about revoking the legislation in the future. First, it is important to 
protect the strengths of the current PO legislation. The exchange of the right 
of sanction of the criminal law to protect fisheries, for greater access, is 
essentially a sound compromise. Where it has failed – and the instances of it 
having done so are a lot less than is widely reported – then we fully agree that 
provisions need to be made to ensure that the system is not abused. 
However, during the discussions within the Fisheries Forum it has become 
clear that much of the criticism of the current system was unfounded and the 
PO system was actually widely supported, particularly by those who live in the 
area and use the fisheries. Talk of revoking the PO system, particularly given 
that the current proposals may address one of the key weaknesses of the 
existing system, are therefore premature and we would like to see an 
evidence based approach to reviewing the PO system in the future. It also 
needs to be appreciated that some catchments in Scotland already have more 
than adequate access arrangements without resort to the PO system at all. 
These are through tried and tested local arrangements with local angling 
clubs etc and which seem to accommodate the different demands of salmon, 
trout and other fisheries of different qualities, remarkably well. We therefore 
would wish to see how these amendments affect the management of the PO 
system before making any assumptions about the future of a system that it 
may be hard to improve on. 

We would be grateful for any response to the points raised in this letter and 
would be pleased to submit oral evidence on the Bill in due course. 
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SUBMISSION FROM THE BRITISH MARINE FINFISH ASSOCIATION 

INTRODUCTION

1.The British Marine Finfish Association (BMFA) represents the interests of members 
developing the cultivation of ‘new’ marine species, e.g. halibut and cod. 

OPENING GENERAL STATEMENT 

2.The BMFA understands that the aquaculture section of the Bill contains some 
positive initiatives with respect to compensation and movement controls into 
freshwater. The BMFA also understands the background to the backstopping 
‘regulatory’ aspects of the proposals in the Bill, and has been involved in discussions 
with officials who have sought to reassure on these provisions. There is no doubt that, 
from an aquaculture perspective, the main purpose of the Bill is to ensure that salmon
sea lice and fish containment are covered by more than just the industry’s 
comprehensive Code of Good Practice.

3.However, the BMFA’s directors believe that in some instances the Bill goes too far 
beyond these understandable requirements (sea lice and escapes), and strays into 
other areas that present an additional and unreasonable regulatory burden on the 
‘new’ marine species aquaculture sector. This is in direct contravention of the 
undertakings that lie behind Partnership for Government Agreement 328.

OVERALL COMMENT ABOUT THE BILL 

4.There appears to be a large element of ‘enabling’ power within the Bill, covering a 
variety of areas. The need for this approach is understood, but the Executive is 
effectively asking us to trust it that all the detailed secondary legislation and regulation 
will be fit-for-purpose. We would wish to see an undertaking that stakeholders will be 
fully involved as these are developed. 

DETAILED CONSIDERATION OF SECTIONS OF THE BILL 

1  Information about fish farms and shellfish farms

This section relates to technical and biological information. As long as its gathering 
does not impose significant additional work for our members, we have no major 
objection.

4 Meaning of parasite in Part 1

No marine finfish species can host the parasite Lepeophtheirus salmonis. It appears 
that farmed cod are also not affected by Caligus elongatus, although more experience 
might be valuable in this regard. However, farmed halibut can briefly and seasonally 
be host to some Caligus. The parasite is naturally occurring on various species of wild 
fish, and these are the source of the infestation. Fortunately the skin of halibut is in no 
way damaged by these brief infestations, and after a short period of time the Caligus
disappears.
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The provisions in the Bill, taken to their extreme, might cause a situation where the 
Regulator visits a halibut farm during one of these periods, and ‘instructs’ the farm 
operator to undertake a treatment to kill the Caligus. The operator would not normally 
be so inclined (nor would their veterinary adviser) because the Caligus is causing no 
problem, and is known to be a natural and temporary situation. The chemicals used to 
treat sea lice (of whichever species) are highly toxic, and the industry uses them very 
cautiously, with SEPA’s detailed oversight. The Dangerous Substances Directive is 
very clear about its desire to see the use of such substances decline, rather than 
increase. Any unnecessary use might be grounds for infraction proceedings. 

Specific recommendation: Remove Caligus elongatus from the face of the Bill – it is 
not the main issue, and is an unwelcome distraction. 

7 Code of practice 
(1) The Scottish Ministers may by order approve, whether in whole or in part, any code 
of
practice issued (whether by them or by another person) for any of the purposes of— 
30

The proposition of Scottish Ministers formally ‘approving’ part of any Code of Practice 
is, in our view, a bold step. BMFA does not recollect this suggestion in the Bill 
Consultation, nor do we recall the discussion about the consequences of this in the 
Regulatory Impact Assessment. That it would have financial and manpower-resource 
implications is very clear. We are aware that there is a lengthy Cabinet Office paper 
that discusses circumstances under which government should become involved in 
voluntary industry codes of practice. It can and does happen, but the overall tone of 
the paper is rather cautious. Whilst not rejecting this suggestion out of hand, we 
wonder why it is necessary in this case? The suggested matters for ‘approval’ are all 
the main aspects of the industry that are already covered by the other provisions in the 
Bill. Why have both?

12 Interpretation: Part 1
“fish farm” means any place used for the purposes of fish farming; 

We are very concerned to ensure that all restocking hatcheries are included in the 
definition of ‘fish farm’. They conduct exactly the same activities as food-production 
fish farms and hatcheries, and they are categorically part of water catchments – which 
drain into the sea. Any problems that we perceive might occur (in environmental or 
fish health terms) from ‘fish farms’ could occur from restocking hatcheries. Perhaps 
this is covered by the definition of ‘fish farming’ above, but we are concerned that it is 
not.

14 Preliminary designation of area by order 
After section 2ZA of the 1937 Act (as inserted by section 13 above), insert— 
“2ZB Preliminary designation of area: Gyrodactylus salaris 
(1) If at any time the Scottish Ministers have reasonable grounds for suspecting 35
that any of the inland waters of the United Kingdom or the marine waters 
adjacent to the United Kingdom are infected waters by reason of the presence 
of the parasite Gyrodactylus salaris,……
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BMFA fully understands the desire to have powers to control, and specifically 
eradicate, GS (should it ever appear in our waters). The worrying aspect of this part of 
the Bill is the inclusion of ‘marine waters adjacent to…’. These are the areas where 
our members are conducting their businesses, in fully saline marine conditions. BMFA 
had believed that GS could not live on a host in the marine environment, although now 
we recognise the potential for an infected brackish water fish to pass quickly through 
coastal waters from one estuary to an adjacent one. 

If this provision is scientifically justified, BMFA can have no objection. However, the 
issue of compensation (see later) becomes paramount. 

17 Clearance of certain fish farms 
After section 5B of the 1937 Act (as inserted by section 15 above), insert— 
“5C Clearance of certain fish farms

BMFA would again stress the importance of full compensation for any clearance of 
fish farms because of GS.

19 Gyrodactylus salaris: Scottish Ministers’ power to make payments 
After section 5E of the 1937 Act (as inserted by section 18 above), insert— 
“5F Gyrodactylus salaris: Scottish Ministers’ power to make payments 5
(1) The Scottish Ministers may, in accordance with a scheme made by them by 
order, make payments in respect of such matters, as may be specified by them 
by order, in connection with the exercise of their powers under section 2ZA, 
2ZB, 5A, 5B, 5C or 5E. 

BMFA welcomes this provision, since it recognises that more business damage 
might be caused by movement restrictions than by the clearing of actual 
infected farms.

27 Unauthorised introduction of fish into certain marine waters 
After section 2B of the 1937 Act (designated areas: authority to remove fish), insert— 
“2C Unauthorised introduction of fish into certain marine waters

This is a major issue for fully marine species aquaculture, where fish do need to be 
regularly moved from marine hatcheries in one part of the country to marine 
ongrowing farms in other parts. Keeping these parts of the industry geographically 
separate is best practice in terms of biosecurity and disease control, and this provision 
in the Bill potentially penalises marine farmers. (Salmon farmers can move their 
smolts to ongrowing farms without this burden). There is already ample provision in 
law for the prevention of such movements if any notifiable disease incident occurs. 
We suggest: 
 Either a rewording of the Bill to make it clear that marine hatcheries are not 

‘designated marine areas’ 
 Or a guarantee that a blanket ‘consent to move’ will be given to all operators 

We also have the prospect of moving marine species from sheltered nursery cage
sites to more exposed ongrowing cage sites at some point in the life cycle. This is 
also ‘routine business’, and a procedure dictated by the biology and welfare needs of 
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the species (not out of some sort of economic imperative to keep sites full to capacity). 
We need a very light touch in this area as well – possibly an annual blanket permit to 
undertake movements. 

In either case we have absolutely no objection to the Executive having access to our 
movement records. What we cannot have is applications for individual permissions to 
move fish, with all the delay and red tape involved – for no obvious benefit to anyone. 

28 Unauthorised introduction of fish into inland waters 
(1) Section 24 of the 2003 Act is repealed. 
(2) After section 33 of that Act (salmon fishing: regulations as to baits and lures), 
insert—
“Unauthorised introduction of fish into inland waters 
33A Unauthorised introduction of fish into inland waters 10

BMFA is actually very supportive of this provision in the Bill, subject to a sensible 
approach to managing the provision. 

4) Where— 
(a) the fish concerned are salmon or the spawn concerned are salmon spawn, 
and 20
(b) the inland waters concerned are in a salmon fishery district for which 
there is a district salmon fishery board, 
the district salmon fishery board are the appropriate authority. 
In any other case the Scottish Ministers are the appropriate authority.

The appropriate authority is Scottish Ministers, i.e. SEERAD, i.e. FFA2. There needs 
to be an enforcement arm, and since we believe fish health is the main driver for this 
provision, the FRS Fish Health Inspectorate should be the responsible body. 

29 Payments in respect of fish destroyed

This is a welcome inclusion in the Bill, and BMFA is broadly supportive. However the 
word compensation is not used, and this is a concern. 'Payments' imply one-off 
schemes that come under State-Aids rules, and there could be considerable delay in 
putting these in place (ISA took almost 2 years). The recent outbreak of VHS in 
Yorkshire has illustrated once again just how important it is to give businesses prompt 
reassurance. If this is the route chosen, we suggest that the Executive puts a generic 
‘emergency state aids for aquaculture’ model into place, and have it pre-approved by 
the Commission. Then, if a crisis occurs, emergency aid can be given almost 
immediately (when it is most needed, for our smaller companies). 

The main omission here is payment as compensation for businesses damaged or 
destroyed because of movement restrictions whilst attempting to eradicate disease. 
This provision is contemplated for GS outbreaks (reference section 19), but must 
apply to all diseases. In the Yorkshire VHS situation, the fish destroyed on the 
affected farm were worth some £100,000, but 33 other farms were financially 
damaged by the movement restrictions. Anecdotally, just one of these farms has lost 
£200,000 + because of this. 
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31 Information about fish farming and shellfish farming: economic, social and 
environmental aspects

BMFA remains very uncomfortable about some aspects of this intrusion into business 
details, from government departments that are not mainstream ‘financial regulators’ 
(i.e. Revenue & Customs). We understand the need to have information upon which to 
develop ‘evidence-based’ policies within government, but would urge Scottish 
Ministers to find some other way to achieve this, short of yet more mandatory form-
filling for our small businesses. 
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SUBMISSION FROM THE BRITISH TROUT ASSOCIATION 

Aquaculture and Fisheries Bill (2006): Evidence to the Environment and Rural 
Development Committee 

Please find below a submission to the Environment and Rural Development Committee on 
behalf of the British Trout Association regarding the Aquaculture and Fisheries (Scotland) 
Bill 2006. 

British Trout Association 
The British Trout Association (BTA) is the representative trade association for the UK trout 
aquaculture industry with a membership accounting for some 80% of UK trout production.  
The majority of production is rainbow trout for human consumption but there is also 
significant production of both brown and rainbow trout for restocking rivers and fisheries.  
The geographical distribution of production in Scotland ranges from Dumfries and 
Galloway and the Scottish Borders through the Lothians, Central Scotland and Argyll to 
Badenoch, Strathspey, Inverness and Shetland. The majority of production is freshwater 
(loch and river based sites) although there is marine farming of large trout in Argyll and in 
Shetland.

General Principles 
The BTA support and welcome the Aquaculture and Fisheries (Scotland) Bill 2006.   

 We acknowledge the requirement for legislation and regulation of the expanding 
aquaculture industry and support the principle that legislation affecting the 
aquaculture industry will primarily serve as a backstop to the voluntary codes of 
practice already operated by industry. 

 The inspection of marine fish farms with respect to sea lice control will not impact 
directly upon the membership of the British Trout Association in relation to 
freshwater trout aquaculture although the potential impact on the marine production 
of large rainbow trout is an area that requires further consultation between industry 
and the Scottish Executive 

 We welcome statements that the Bill should not impose any additional costs on 
industry and look for a commitment from the Executive to monitor any costs derived 
from additional inspection which may be passed on to industry in the future.  We 
would encourage any additional inspection to be amalgamated with such 
inspections as already take place in order to minimise costs and/or any further 
burden on the resources of fish farms. 

Secondary Legislation and Enabling Powers 
BTA appreciate that for practical reasons it is necessary for the Bill to contain enabling 
powers and that consequently there may be a need for secondary legislation.
There is concern that secondary legislation, not subject to consultation and the detailed 
scrutiny of Parliament, may fail to take into consideration all aspects of the aquaculture 
industry, especially minority species. 
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econdary legislation. 
ry legislation relating to this Bill be considered by 

t
knowledging the economic dominance of the salmon sector BTA urge government not to 

conomic modeling solely on this species to the detriment of other 
 and species.  Areas of specific cause for concern are set out below. 

Detail
Part 1 
12:

r the 
urposes of fish farming”, ought to cover hatchery sites, including those private 

es of restocking those river systems.  
 are currently not regulated.

 2

the Bill to enable Scottish Ministers to make payments 
in r
relatio
outbre

ffected by any other exotic or 
inconsistency of approach, whilst perhaps supportable on 

ce, would appear difficult to justify in any other way.  We would suggest 

 4
Misce
27:
28:

  We would expect all authorisations to be exercised on a risk 
ment basis.  We welcome the statement in section 134 of the Financial 

We would expect the Scottish Executive to ensure continued consultation between 
representatives of the entire aquaculture industry during the consideration of any
s
BTA would urge that seconda
government as a matter of priority, especially in those specific instances as set out below. 

Scottish aquaculture industry 
The Scottish aquaculture industry is dominated by the salmon sector.  Whils
ac
base legislation or e
sectors

ed Comment 

Interpretation: Part 1 
We would request that the definition “fish farm”, classified as “any place used fo
p
hatchery sites on river systems for the purpos
Such hatcheries do create an element of risk and

Part  
Gyrodactylus Salaris : Containment and Treatment 
17: Clearance of Certain Fish Farms, 
18: Gyrodactylus Salaris: Scottish Ministers’ powers to take other measures & 
19: Gyrodactylus Salaris: Scottish Ministers’ powers to make payments 
BTA welcome the provision within 

elation to the destruction of fish due to the presence of Gyrodactylus salaris and also in 
n to the economic losses sustained due to movement controls in relation to an 
ak of Gyrodactylus salaris.  
BTA are aware of legal advice received by the Scottish Executive with regard to 
payments in the eventuality of an outbreak of Gyrodactylus salaris and highlight the 
differing treatment of those parties affected by this disease compared to the 
treatment of those same parties were they to be a
notifiable disease.  Such 
legal advi
the Committee seek clarification of this legal advice. 

Part  
llaneous
Unauthorised introduction of fish into certain marine waters & 
Unauthorised introduction of fish into inland waters 
BTA welcome the regulation of the introduction and movement of fish into both 
marine and inland waters subject to appropriate consultation between government 
and industry.
assess
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29:
 power within the Bill such that 

r overseas 

ols and restrictions are as integral a part of disease control and 

t is our understanding that the Scottish Executive 

tained by business due to movement controls and/or restrictions 

We
Min
sug

Memorandum that there are no plans to charge for the processing of movement 
application

Payments in respect of fish destroyed 
BTA strongly supports the proposals for an enabling
Scottish Ministers may set up a scheme to make payments in respect of fish 
destroyed as a result of the exercise of fish disease control measures.  We would 
note that: 

 The issue of compensation for fish losses due to government disease controls has 
a much wider impact than simply investor confidence in the fish farming industry, as 
stated in section 123 of the Financial Memorandum. 
The trout aquaculture industry is a self-financing industry.  Companies are privately 
owned and do not belong to multi-national organisations attracting eithe
investment or speculative investor backing.
Payments in respect of fish destroyed may play a vital role in allowing small to 
medium sized businesses to remain financially viable.  To the trout sector such 
payments are not a means of bolstering investor confidence, as suggested in the 
Financial Memorandum, but provide necessary recompense for the value, or part 
value, of destroyed stock that will assist a business to continue to trade. 

 The absence of payments in respect of fish destroyed in the event of disease 
outbreaks provides a major disincentive to independent fish farmers, without wider 
financial backing, to report the possible outbreak of an exotic or notifiable disease, 
where the positive testing for such a disease may result in compulsory slaughter of 
stock, suspension of trade and result in bankruptcy for the farm in question.  This is 
a major potential weakness in the current defenses of UK fish health status. 
We are dismayed to learn that under section 29 no provision is to be made for 
payments with respect to loss of business through the enforcement of movement 
restrictions in order to control the spread or risk of spread of exotic disease.  
Movement contr
prevention as the destruction of infected fish stocks. Such movement restrictions 
may well impact upon fish health and welfare and require what would have been 
otherwise healthy stocks to be destroyed. The prevention of trade and movement 
of fish during an exotic disease outbreak may be of much greater economic impact 
and to a wider number of businesses than the actual destruction of any disease 
positive stocks. 
As stated under section 19 above i
have received legal advice with regard to payments in the eventuality of an 
outbreak of Gyrodactylus salaris such that payment may be made with regard to 
losses sus
designed to  control the spread of Gyrodactylus salaris.  The inconsistency of 
approach with regard to payments for this disease compared to any other exotic 
disease appears difficult to justify. 
 understand that payments will depend on the scope of any scheme introduced by 
isters as well as the severity of any individual outbreak of disease.  We would 
gest that:
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or example under Block Exemptions or by the EC 

s / assessment of the severity of the disease outbreak to be considered 

30:

eries.

primary, secondary and tertiary sector employment and 

nd appreciated. 
31:

uld note: 
 The trout aquaculture industry mainly comprises small to medium sized businesses, 

the majority being farmer/owner or family concerns.  Provision of resources for 
administration and information provision may not always prove as easy as for those 
larger companies with dedicated office staff and resources 

 We would urge that the provision of further information be kept to the very minimum 
level necessary for the provision of the High Level Indicators desired by government 
and that the provision of any information should not require the payment of fees to, 
or services of, any third parties such as company auditors or accountants 

The provision of payments for destroyed fish would appear to fall under State Aid 
Regulations as regulated by the European Commission under Articles 87 to 89 of 
the EC Treaty.  State aid is illegal unless the EC has approved it and, as was 
apparent during the ISA outbreak of 1998/1999 approval for provision of payments 
may take some time, between 18 and 20 months in the case of ISA.  The small 
scale nature of trout aquaculture means that businesses would find such delays 
financially insupportable were they to be repeated following the outbreak
disease affecting trout (e.g. VHS).
We urge government to consider any mechanism for the provision of payments for 
destroyed fish permitted by the enabling legislation contained within the Bill now in 
order that future payments, if so willed by Ministers, need not be subject to 
unnecessary delays at a European level.  We would suggest a framework or 
mechanism fo
considerations are resolved now (f
scheme, “Local Authorities – Assistance for SMEs” – State Aid No N342/99). 
We note that any statutory instrument introducing a scheme for payment in respect 
of fish disease would be subject to scrutiny by the Scottish Parliament and urge that 
in order to minimise time delays were a disease outbreak to occur the mechanism 
for such a payment must be considered as a matter of priority leaving only the level 
of payment
by Ministers. 
Payments for certain purposes 
BTA strongly endorse any government financial support of work consistent with 
Scottish Executive policy towards aquaculture, sea fishing and freshwater fish

 The growing, market led, Scottish trout aquaculture sector, while providing a 
sustainable food source, 
significant opportunities for rural diversification across Scotland, is still an emerging 
industry.

 It is unable to provide the necessary funding for research, development and 
infrastructure improvement that the trout industry may require.
Government support, in terms of partnership working, pragmatic regulation and 
industry investment is much needed and is both welcomed a

 Information about fish farming and shellfish farming: economic, social and 
environmental aspects
BTA acknowledge the desire on the part of Ministers to obtain information relating 
to the economic, social and environmental aspects of fish farming.  We wo
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SUBMISSION FROM THE CONSULTATIVE COMMITTEE ON PROTECTION ORDERS 

This response is based on the following documents: - 
Consultation Paper and Draft Regulatory Impact Assessment, December 2005  (CP) 
Scottish Executive Response to Consultation June 2006 (SER) 

3.2 Amendment to rules on access 

Liaison Committees (Question 35) 
The first Liaison Committee (LC) was set up on the recommendation of the Reporter to 
the Public Enquiry on the proposals for the rivers Tweed and Eye.   Its terms of reference 
“would include monitoring the operation of the Order and the advocacy of such steps as 
appeared desirable and practical to better secure the objectives of the Order”.   The LC 
was to contain “appropriate representation”.  The name “Liaison Committee” implies an 
interaction  -  in the case of that first Protection Order (P.O.) between those operating the 
Tweed and Eye Order and anglers from elsewhere, in particular from Central Scotland. 

The 1976 Act does not contain any reference to such committees.  However, it has been 
the practice of the Executive to give a strong recommendation that such committees 
should be formed.  Unfortunately the operation of some LCs has not always been 
satisfactory, partly because of a lack of a clear mandate for the LCs. 

It is noted that “the Scottish Executive does not intend to implement this proposal” (“to 
make it a requirement for Protection Order applicants to establish a liaison committee”) 
and that “it would be best to consider the future of liaison committees within the context of 
the wider debate about the future of freshwater fisheries management”.  It is hoped that it 
is not intended allow future management bodies simply to assume this role.  It is 
extremely important to attempt to ensure that the composition of the committees allows for 
strong and effective liaison.

In addition, there is a case for making the formation of LCs compulsory at this stage, and 
to give them firm remits, and to provide funding.    What is currently being proposed could 
result in several more years of less-than-adequate performance by some LCs.  It should 
be possible to design a system that could fit into the a future bill with relatively minor 
modifications.

Advertising (Questions 36 and 37) 
It is pleasing to note that the Scottish Executive intends to remove the requirement for 
applicants to advertise in the Edinburgh Gazette.   However it appears that there will 
remain a requirement to advertise in local and national newspapers.  Even this has, in the 
past, placed significant financial strain on the resources of the proposers.   In addition it 
has proved to be almost totally ineffective.  Use should be made of press releases 
circulated to angling magazines in addition to newspapers etc.

It is not sufficient to write “The most popular suggestions were local and national 
newspapers and online” (SER para 73). There should be a requirement for the executive 
to produce and publish a firm and effective strategy for circulating the information online.    
E.g. SEERAD should compile an “address book” listing e-mail addresses of national 
angling bodies, angling clubs and associations, tackle shops and interested individuals.  
Annexe C of the Consultation Paper lists several hundred consultees.  That would be a 
good starting point for such an address book.
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For each PO the address of a web site where details of the proposals may be found 
should be widely circulated, including to those in the “address book”,  by the applicants,

In addition, it should be possible for those without access to the Internet to obtain printed 
copies of the proposals by sending a request, together with payment of copying plus 
postage to the proposer. 

Excluding Fisheries from the Protection Order (Question 38)
A P.O. makes it a criminal offence to fish without written permission.  This is a relatively 
recent and very significant change in the Law of Scotland.   Owners who choose not to 
participate in the access and management arrangements of a particular P.O. should not 
qualify for the benefits. 

Some have stated that the resultant fragmentation could result in confusion.   In effect it 
would not be any more confusing than the present system.    At present in some P.O.s the 
waters are divided into a large number of, sometimes small, stretches each with its own 
permit.   Anglers regularly have difficulty in finding the sources of the permits and 
identifying those stretches where the owners do not provide access. 

Removing fisheries from the area covered by the PO (Question 39)
In existing P.O.s some owners have retained the benefits despite that fact that they have 
withdrawn access that was promised when the P.O. was being set up.    For example 
when the Tay P.O. was being set up there were 19 stretches between Aberfeldy and the 
confluence with the Tummel where access to fish for grayling was promised.  Some years 
ago there was access on only one of those stretches.   It was only when Lord Sewel 
threatened to revoke the whole Order that things improved.  There exist similar problems 
in other areas.    The revocation of a complete Order is a very blunt and unfair method of 
dealing with problems of that sort.  The removal of Protection from individual fisheries 
causing problems would be a far more satisfactory strategy. 

Making the existence of a Protection Order known to property buyers (Question 40)
It is a fact that “the existing conveyancing system should be sufficient to capture 
information about Protection Orders”.   However, the fact remains that it has not always 
done so.   A strategy must be developed to ensure that the relevant information is passed 
to prospective purchasers.  This should include, in addition to notification of the existence 
of a P.O., a written summary of the implications (prepared by the Executive). 
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SUBMISSION FROM EAST AYRSHIRE COUNCIL 

Having perused the contents of the Bill and the Scottish Executive’s response to 
the original consultation paper, I am generally in consensus with the conclusions 
presented.

I can confirm that these comments were prepared following consultation with 
Councillor Jim O’Neill, Chair of Community Services Committee.

Accordingly, with respect to your latest invitation to comment on the issues 
raised, I would restrict my comments offered on behalf of East Ayrshire Council 
to the following brief observations, viz:- 

1. Although the definition of parasites in the Bill will be restricted to the 
species Caligus elongatus and Lepeophtheirus salmonis for the present, I 
would agree that it is a sensible precaution to build in provision to 
supplement this by means of order at any subsequent date should this 
prove necessary. 

2. The adoption of an Approved Code of Practice should serve the purpose 
of alleviating to a degree any regulatory enforcement burden on 
individuals and business concerns whilst at the same time providing a 
yardstick to work to.  In order to ensure satisfactory compliance with these 
standards, however, I would consider it appropriate that inspectors 
ultimately have the option of enforcement action to deal with the 
eventuality of any serious shortcomings or malpractices by operators.  
Accordingly, I believe that the powers of inspectors are appropriate in the 
circumstances.

3. The proposal NOT to adopt any routine charging system for general 
inspections, etc., but to restrict charges to the introduction of limited cost 
recovery powers in the eventuality of action being required where an 
enforcement notice has not been complied is, in my opinion, a reasoned 
response to the aquaculture industry’s concerns over the possible 
introduction of charges promulgated in the original consultation. 

I hope the above comments are of some interest to you. 
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SUBMISSION FROM THE FISHERIES (ELECTRICITY) COMMITTEE 

The Fisheries Committee was constituted by Ministers in 1943 and its statutory 
functions are set out in Schedule 9 of the Electricity Act 1989. In brief, the role of the 
Committee is to advise and assist Scottish Ministers and developers and operators 
of schemes that generate hydropower on matters relating to the impact of hydro - 
works on fish and fisheries. Ministers can refuse consent for the scheme under 
section 36 if developers do not undertake to implement the Committee’s 
recommendations. The Committee’s advice may relate to both proposed and existing 
schemes. A copy of the Committee’s Annual Report, that provides more information 
about its work, is available on the Scottish Executive website at 
http://www.scotland.gov.uk/Topics/Fisheries/Salmon-Trout-Coarse/17604/9140

The Committee is pleased to have the opportunity to comment on the proposals in 
the Aquaculture and Fisheries Bill and has used the opportunity, also, to highlight 
some concerns about certain other issues relating to the conservation of wild fish 
stocks that are relevant to its remit. These are set out below:- 

Gyrodactylus salaris (GS). 

The Committee has grave concerns about the threat of Gyrodactylus salaris (GS) to 
fish and fisheries in Scotland. Clearly an important element of hydro schemes is the 
movement of water within or between catchments. Should GS arrive in Scotland, 
there are likely to be restrictions upon access to sites and on water transfers 
between catchments and these could have serious repercussions for hydro-electric 
generators and also for the Fisheries Committee in carrying out its statutory duties 
vis-à-vis the generators. A worrying feature of the Bill is that there is considerable 
emphasis on what will be done when this disease arrives here; whereas the 
measures outlined to prevent its arrival seem very sketchy. It is worth noting that 
should this parasite appear in Scotland, then it will be a problem for the whole United 
Kingdom. Since measures which would be put in place to control a GS outbreak are 
likely to have very significant implications for hydro schemes and their impact on fish 
and fisheries, the Committee is anxious that every opportunity is taken through the 
Aquaculture and Freshwater Fisheries Bill to reduce the risk of the import of the 
parasite from countries where it exists. The containment measures are to be 
welcomed should the parasite enter Scotland, but it is imperative that greater 
emphasis be placed on avoiding its introduction. This should include measures such 
as banning the import of live fish from countries impacted by the disease. This 
precautionary approach must be taken otherwise there is the potential for import to 
take place before an outbreak is confirmed. We therefore suggest that all live fish 
species should be banned from countries affected by GS.  

There should be robust quarantine arrangements regarding the transfer of fish from 
other countries and mandatory procedures for the disinfection of clothing and 
equipment used by anglers in Scotland who may have visited another country 
outside the UK. This should be the case whether or not GS is present. It is good 
practice to ensure that this and other exotic parasites and diseases do not enter 
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Scotland. Whilst such measures may be difficult to regulate a Code of Good practice 
could be developed associated with an education campaign to assist compliance. 

We strongly support having a statutory duty on Ministers to produce a detailed 
contingency plan which should be updated, as required, in order that Ministers can 
respond promptly to a GS or other parasite or disease threat.

Other conservation concerns 

The Fisheries Committee has, for some time, been concerned about the comparative 
lack of regulation of small hydro schemes – those which <1MW that fall outwith S36 
of the Electricity Act. These schemes are only consented under development control 
procedures of planning authorities and are consequently being initially assessed and 
consented by bodies with no experience of fisheries and secondly once erected, 
there appears no system of further checks on their future operation leading to a 
potential risk of fish and fisheries. The Committee through its work has become 
aware of a number of such schemes, but is concerned that there may be many 
others of which it is unaware. A further issue is cumulative impact, since planning 
authorities look at such schemes on a site by site basis. Taken individually these 
schemes may be thought to have little impact, but when one looks at the impact of 
several such schemes in the headwaters of a catchment even big as the Tay, there 
may be a serious cumulative impact. Whilst in theory cumulative impact is a “material 
consideration” in planning terms, in practice it does not appear to be ordinarily taken 
into account. 

Neither planning authorities nor SEPA have staff with the necessary fisheries related 
skills to undertake this work regarding small schemes. Hence there is no confidence 
that such matters will be addressed adequately through either development control 
procedures or the recently introduced Controlled Activities Regulations (CAR).

It is essential that processes be put in place to address these issues. In the short 
term, the situation would be greatly helped if Planning Guidance could be issued 
which would presume against any turbine house being situated further downstream 
than the foot of a barrier which marks the limit of the upstream migration of migratory 
fish.

The Committee hopes these comments will assist Parliament’s scrutiny of the Bill 
and would be willing to explain its concerns further if that would be helpful. 
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SUBMISSION FROM PATRICK FOTHRINGHAM 

This document is only concerned with the issues contained in section one of 
the Bill (Fish Farms and Shellfish Farms). 

This “evidence” contains the combined views of the majority of organisations 
whose principle remit involves issues surrounding stocks of wild salmon and 
sea trout in Scotland. They include those organisations that are directly 
concerned with the management of salmon stocks in Scotland; those that are 
concerned with angling interests and also include those organisations that are 
specifically concerned with the interests of the fish themselves. 

We are unanimous in welcoming the Bill. For many years all its constituent 
organisations have been pressing for tighter regulation of the aquaculture 
industry. It is now widely recognised by both the industry itself and by the 
Scottish Executive that marine cage aquaculture has had a marked adverse 
impact on stocks of wild salmon and sea trout in Scotland. The forthcoming 
legislation should be viewed as stemming from the work of the Tripartite 
Working Group (TWG) in which the Aquaculture Industry, the Scottish 
Executive and wild fish interests have spent a large amount of time and 
money in attempting to resolve the issues.  The TWG’s activities spawned a 
series of Area Management Agreements (AMAs) between wild fish interests 
and the aquaculture industry, and it is now abundantly clear that those 
agreements need to be backed up and underpinned with firm legislative action 
if the Industry is to have a bright and environmentally sustainable future in 
Scotland.

1: The Bill as Drafted
Section 1: 1 -2 

We welcome the proposal to free up the availability of information pertaining 
to both the prevention, control and reduction of parasites, and to issues 
surrounding the containment of fish and fish farm escapes: For too long 
issues of supposed “commercial confidentiality” have surrounded data of this 
kind. Indeed one of the most pointed criticisms of the Area Management 
Agreement (AMA) process is that it is essentially a secretive one, in that all 
signatories to the agreements must sign a confidentiality clause. Neither the 
public, nor Government can be confident in a pseudo-regulatory system that 
relies on confidential agreements. It is high time that openness and 
transparency prevailed and that the freedom of information proposed in this 
legislation came into force. We cannot stress strongly enough how important 
we believe this to be. 

Section 1: 3 & 5-6 

It is critical that the inspectorate outlined in the Bill maintains not only an 
advisory but also an enforcement role and we welcome the elements of the 
Bill that deal with this issue. We remain concerned that the inspector should 
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be armed with sufficient teeth to carry out his/her regulatory function and in 
particular welcome the proposals in Section 6 that grant the inspectorate 
enforcement powers through the imposition of enforcement notices. However, 
we remain concerned that the penalties associated with breaches of 
enforcement notices may not provide a sufficient deterrent. In particular, we 
would recommend resisting any pressure that may come from the industry to 
“water down” this part of the Bill, as we believe that it is on this element and 
on the associated proposals in Section 1:7 that much of the value of the 
aquaculture section lies. 

Section 1: 4 

We welcome the proposals in Section 1:4 to include both Caligus elongatus
and Lepeophtheirus salmonis within the definition of “parasite”. Some of us 
were disappointed that the definition did not include all parasites; though we 
are prepared to accept that there are good reasons for being specific when 
forming legislation. However, we feel strongly that species of freshwater louse 
of the genus Argulus should be included. They present a significant problem 
within freshwater fisheries; indeed there are cases where commercial 
freshwater trout fisheries have been closed as a result of their damaging 
impact. Furthermore, there is recent evidence that the lice may be impacting 
on salmon and sea trout populations within the fresh water environment. We 
believe that it would be a simple matter to include Argulus species within the 
definition of “parasite” as set out in section four. 

Section 1:7-8 

We welcome the proposals in these sections to enable an enforced code of 
practice to be put in place to deal with problems associated with both 
parasites and fish farm escapes. It goes without saying that at the present 
time we do not know what a future code of practice might contain (though we 
have a good idea). This means that this measure will only be as effective as 
the strength of a future Minister’s resolve, in terms of including the necessary 
elements within a code in order to “do the job”. Doubtless this will lead to 
intense debate in the future as to how such a code will be constructed. We do 
believe that this legislation has the potential to be used to deal with the 
problem effectively. However, we must point out that any penalty for a breach 
of such a code must be made to represent a significant deterrent. The 
question must arise as to whether a fine of £2500 (Level 4 on the Standard 
Scale) represents a sufficient penalty where compliance costs with elements 
within a code might exceed this level by an order of magnitude. 

Section 1: 9-11 

Clearly, it is necessary for inspectors to have the powers outlined in these 
sections within the Bill and we are prepared to accept that these powers will 
be effective in achieving their objective. 
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2: Issues Arising out of the Executive’s Response to their Consultation on the 
Bill

Whilst a number of the issues which the Executive examined in their 
consultation are being addressed on the face of the Bill, there are a number 
that are not. These fall into two groups: Those that are being addressed 
through other sub-ordinate legislation and those that are not currently being 
addressed at all. We believe that there is a key role for the Environment and 
Rural Development Committee; firstly, in holding the Executive to its 
commitments where it has suggested that it will put in place measures other 
than those on the face of the Bill; and secondly, to put pressure on the 
Executive to resolve issues that are not currently being addressed. 

A) Measures the Executive is Committed to Achieving Through Sub-
ordinate Legislation or in Other Ways: 

i) In their consultation the Executive has proposed the tightening of 
regulations concerning the notification of fish farm escapes. They have 
argued that this is a technical matter and that it will be brought in through sub-
ordinate legislation. We understand that they aim to have such measures in 
force by spring 2008 when the current Bill is likely to come into force. 

ii) With regard to fish movements the Executive intends to regulate seawater 
to seawater transfers of fish by statutory instrument. This is to be welcomed 
enthusiastically. However, movements of fish from fresh to fresh, and fresh to 
salt are not to be regulated in this way (see B: v below). 

iii) We believe it to be critical that the use of well-boats should be licensed in 
Scotland. We understand that this is to be drawn-up under a European 
framework to come into force by 2008. We would urge the Committee to 
pursue this matter to ensure that it is dealt with. 

B) Issues that the Executive has so Far not Committed to Resolving: 

i) As mentioned above we believe that Argulus species should be included 
within the definition of “Parasite” in the current Bill. 

ii) The Executive has argued that rather than bring in powers to direct 
treatment for notifiable diseases it will rely on existing powers to slaughter fish 
instead. Whilst this is clearly a very effective way of dealing with the problem, 
it will only work if this policy is always followed. Additionally, we believe that 
the financial considerations associated with the slaughtering out of fish may 
increase pressure for a disease to be “de-notified”. An example of a disease 
that has been “de-notified” is that of Infectious Pancreatic Necrosis (IPN). We 
would ask the Committee to seek a commitment from the Executive that they 
will resist such pressure and ensure that such a slaughter policy is carried out 
effectively.
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iii) The entire wild fish lobby is deeply disappointed that the Executive has 
missed the opportunity of making the escape of fish from a fish farm a strict 
liability offence. The fact that escapes from fish farms have the potential to do 
irreparable damage to our natural heritage is well documented. We believe 
that the seriousness of the problem warrants serious action and that had 
measures such as those suggested been put in place it would not only have 
sent the right message to the aquaculture industry but also would have 
provided an incentive to keep fish in their cages. We believe that the 
Executive should reconsider their position on this one. 

iv) We are particularly disappointed that the Executive has chosen not to 
address the problem of fish farm relocation in the Bill. The Executive can 
already provide financial assistance for relocation under the 1981 Fisheries 
Act. However, they are not taking the opportunity of providing powers to close 
farms that are poorly sited etc. They claim that this is because the “public 
interest” is very difficult to determine in such a case. We still believe that the 
powers to impose fish farm relocation are necessary and possible and would 
ask the committee to examine this point. 

v) We would ask the committee to examine the whole area of fish movements. 
As described above, seawater to seawater transfers are to be regulated under 
statutory instrument. However, we remain extremely concerned that 
freshwater to freshwater and freshwater to seawater transfers should also be 
regulated. We would urge the Committee to question the Executive on their 
intentions in dealing with what we believe to be an absolutely vital area for 
regulation. 

We would very much welcome the opportunity of giving evidence on these 
matters in person if you see it as appropriate. 

For and on behalf of: 

The Association of Salmon Fisheries Boards 
The Salmon and Trout Association (Scotland) 
The Sea Trout Group 
The Scottish Angler’s National Association 
Rivers and Fisheries Trusts Scotland 
The Atlantic Salmon Trust 
North Atlantic Salmon Fund (UK) 
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SUBMISSION FROM HIGHLANDS & ISLANDS ENTERPRISE 

In response to the call by the Environment & Rural development Committee 
for evidence on the Aquaculture & Fisheries (Scotland) Bill, I am pleased to 
submit the views of the HIE Network with regard to the Bill.  Please note that 
we have previously provided a comprehensive submission to SEERAD 
through their preliminary consultation on the issues to be addressed by the 
Bill.

General

The Highlands and Islands Enterprise (HIE) Network is a non-departmental 
public body responsible for the delivery of economic and community 
development, training and environmental renewal throughout the north and 
west of Scotland.  The Network comprises nine Local Enterprise Companies 
supported by the HIE core organisation in Inverness 

While the salmon farming sector may continue to face challenges, we believe 
that it will remain the cornerstone of the Scottish aquaculture industry for the 
foreseeable future and has become a vitally important element in the fabric of 
many remote rural communities particularly those in the periphery of the 
Highlands and Islands.  Salmon, sea trout and freshwater fisheries are also 
an important part of the rural economy of the highlands and islands but 
salmon and sea trout have suffered a protracted decline in fortunes, to the 
extent that local extinctions are feared for some catchments in the west 
highlands.

These two industries have much to offer one another, as evidenced by the 
success of the Tripartite Working Group (TWG) process.  They can and must 
co-exist.  The Aquaculture Fisheries Bill is a welcome and long awaited 
opportunity to enhance the legislative framework to facilitate the long term 
sustainable development of both faming and catching sectors to the benefit of 
businesses and communities across the highlands and islands of Scotland. 

Regulatory burden 

We believe there is a need for legislation in the areas covered by the Bill.  
Legislation should not however impose unnecessary burdens on this rapidly 
changing industry.  The Scottish Executive is leading stakeholders in 
commissioning an international examination of regulatory costs as they affect 
the salmon farming industry.  That exercise is still in progress but it would be 
fair to say that the information revealed does not contradict the claims of the 
Scottish industry that they are at a competitive disadvantage in terms of the 
costs of the regulatory regime in Scotland.  The Scottish Executive is making 
some headway in this area with, for example, SEPA’s revision of its 
application of the Acceptable Zone of Effect to fin fish farm consents which 
enables the development of larger cage farms in appropriate locations.  This 
is however an area for continuing effort in the interests both of the competitive 
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position of the industry in Scotland and the requirements for stewardship set 
out in the Strategic Framework for Scottish Aquaculture. 

Parasites and containment 

We welcome the measures relating to parasites and containment, although in 
practice we would expect that most operators would achieve compliance 
through Code of Practice compliance.  The TWG process has contributed to 
improvements in fish health and containment but the major factor enabling the 
reductions of sea lice burdens on stocks of farmed salmon has been the 
availability of effective and fully authorised lice treatments.  It is essential that 
private and public sector work together to bring forward new lice control 
materials and methods for the future. 

Code of Practice 

An effective Code of Good Practice has been widely regarded as a vital 
element in enabling legislation with a light touch for the aquaculture industry in 
Scotland.  We believe that the Code of Good Practice developed by the 
Scottish fin fish farming industry represents a major commitment on the part 
of the industry to raise standards across the board and increase awareness of 
the wider public of the efforts being made by the industry to operate 
responsibly and sustainably.  The proposal that Scottish Executive ministers 
adopt one or more industry codes of practice is welcome in so far as this will 
enable flexibility through updating of codes of practice without recourse to 
new legislation.  This measure also addresses the matter of industry 
compliance with the code or codes. 

Provision of information (Section 31) 

The obligation on the industry to provide a range of unspecified information to 
the Scottish Executive would appear to place the aquaculture industry in an 
exceptional position and could represent a significant administrative burden 
for industry.  Such information held in the public sector would be susceptible 
to Freedom of Information requests. We are not convinced of the need for 
this enabling power.  The Bill should at the very least identify the categories of 
information which ministers would be empowered to require of the industry. 

Discretionary compensation 

The inability of fish and shellfish farmers to obtain compensation for stocks 
destroyed for the greater good under order by the Scottish Executive 
distinguishes this industry from mainstream agriculture.  Notifiable diseases 
such as VHS and ISA have resulted in the culling of farmed fish stocks and 
lengthy legal actions against the authorities administering fish health controls.  
The HIE Network was involved in delivering a scheme of financial assistance 
designed to facilitate the recovery of aquaculture businesses adversely 
affected by the ISA outbreak on the 1990s and the loss of confidence by the 
banking sector following compulsory slaughter of salmon stocks. 
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We support the extension of compensation for compulsory slaughter of 
farmed fish and shellfish.  Where a business is required to slaughter stocks 
for the purpose of managing or eradicating an infectious disease for the 
greater good we believe that it is illogical to deny the farm operator financial 
compensation.  The availability of such compensation would, we believe, 
make operators more likely to raise concerns with the authorities about the 
health of their stock where compulsory slaughter of the stock might be an 
anticipated outcome.  The Bill proposes discretionary powers to pay such 
compensation which prompts concerns about possible delays in establishing 
whether specific operators in a specific disease outbreak would or would not 
be eligible for compensation.  Experiences of managing outbreaks of 
contagious disease highlight the importance of speed of action.  We are 
concerned that “discretionary powers” will in practice mean delays in 
responding to situations which demand rapid action. 

I hope that these comments will be of assistance to the Committee in its 
deliberations on the Bill. We will of course be pleased to comment further on 
the Bill should the Committee wish.
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  SUBMISSION FROM LOCH LOMOND AND THE TROSSACHS NATIONAL PARK 
AUTHORITY

Background 
The National Park’s freshwater lochs and rivers are host to a variety of fish 
populations, which are important both in terms of their natural heritage value and 
also as a recreational and economic resource.  Species of particular significance 
include Powan and Brook, River and Sea Lamprey.  The National Park boundary 
extends to the low water mark along 39 miles of coastline around Loch Long, Loch 
Goil and the Holy Loch.  The National Park therefore also includes an area of high 
quality marine coastal environment. 

The four statutory aims of the National Park are: 
 To conserve and enhance the natural and cultural heritage of the area, 
 To promote sustainable use of the natural resources of the area, 
 To promote understanding and enjoyment (including enjoyment in the form of 

recreation) of the special qualities of the area by the public, and 
 To promote sustainable economic and social development of the area's 

communities.

The general purpose of Loch Lomond and The Trossachs National Park Authority 
(LLTNPA), as defined by the National Parks (Scotland) Act 2000, is to ensure that 
the National Park aims are collectively achieved in relation to the National Park in a 
co-ordinated way.  The Bill raises issues relevant to all four of these aims. 

Comments on Bill 
In general, LLTNPA welcome the provisions of the Bill.  There remains a pressing 
need for a more integrated management structure for all fish, possibly along the 
lines of the ‘Unitary Authority’ model discussed in the Scottish Executive’s 
consultation paper, and it is disappointing that it has not yet been possible to bring 
this forward.  This was one of the most important issues identified in a 2004 National 
Park Fish & Fisheries Forum report “Review of Fish & Fisheries Management in 
Loch Lomond and The Trossachs National Park”.  However, it is recognised this is a 
complex area that would require significant additional work and is outwith the scope 
of this Bill.  LLTNPA therefore hopes that further legislation to address this will be 
progressed in the near future. 

LLTNPA does not have the expertise to make comment on all the detailed proposals 
put forward in the Bill, however, comments on specific issues considered to be of 
most significance to LLTNPA are provided below. 

Fish Movements and Live Vertebrate Baits:  The damage caused by the introduction 
of ruffe to Loch Lomond is well documented.  The species was probably introduced 
to the loch in the 1970s or 1980s.  Ruffe are known to eat powan eggs and could 
therefore threaten the long term viability of the native powan population.  Studies 
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have shown that ruffe have now become the main prey item of otters and they seem 
to have substantially altered the whole ecology of the loch, replacing the powan as 
the most abundant fish.  There is an immediate risk of the further spread of this 
species, e.g. to Loch Eck where the only remaining intact population of powan is 
found.  This case also highlights an important point about invasive species; that 
species native to one part of the UK and introduced to an area where they are not 
native can be as ecologically damaging as the introduction of species from 
overseas.  Existing legislation does not always recognise this.  LLTNPA therefore 
strongly supports the proposal in the Bill to make it an offence for any person to 
introduce intentionally live fish or spawn of any fish into inland waters, or possess 
such with the intention of introduction without prior written authority of the 
appropriate authority. LLTNPA also welcomes the extension of this provision to all 
fish, including ornamental fish.  For similar reasons, LLTNPA also strongly supports 
the proposed enabling powers to prohibit live vertebrate baits and hopes for quick 
progress with subsequent Statutory Instruments to reduce the risk of any further 
harm from invasive species to the biodiversity of the National Park. 

Extension of the Definition of Fish:  The executive proposed amending the 2003 Act 
so that the definition of freshwater fish would include freshwater crustaceans.  
LLTNPA welcomed this as a means of facilitating more effective control of invasive 
invertebrates such as the North American Signal Crayfish.  However, it is 
acknowledged that there is a wider issue relating to invasive, non-native species.  
The ruffe case is a particularly striking example of the damage that can be caused to 
local fauna following species introduction.  Given the threat to local biodiversity, 
LLTNPA would be encouraging of any reasonable measures to reduce the risk from 
invasive, non-native species, whether progressed through this Bill or by other 
means.

Gyrodactylus salaris:  The consequences of treatments would be considerable but 
given the potential consequences of an outbreak, the introduction of appropriate and 
proportionate measures necessary to prevent and control the spread of 
Gyrodactylus salaris would be supported by LLTNPA. 

Conclusions
LLTNPA generally welcomes the provisions of the Bill.  The measures proposed to 
facilitate greater control over fish movements are particularly welcome.  There is a 
more general need for additional measures to control the introduction and spread of 
invasive, non-native species, including species that are native to the UK or Scotland 
but not present locally.  However, the measures proposed would go someway to 
reducing the risk of further damaging introductions of locally non-native fish species. 
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SUBMISSION FROM THE LOWLAND CANAL ANGLING PARTNERSHIP, 
SCOTLAND

I am writing to you on behalf of the Lowland Canal Angling Partnership, 
Scotland (LCAPS) related to the current Aquaculture and Fisheries (Scotland) 
Bill. I would be most grateful if you would record our full support and backing 
for the submission submitted to the Environment and Rural Development 
Committee on behalf of the Scottish Federation for Coarse Angling (SFCA). 

The Lowlands Canals Angling Partnership is actively involved in fisheries 
management, specifically in relation to management of the angling resource 
on the Forth & Clyde and Union canals. We represent coarse angling interests 
on the canals and have participated in the Freshwaters Fisheries Forum in the 
past.

We fully endorse the statements made by the SFCA and would hope that the 
committee would pay due consideration to the needs of coarse anglers, which 
are a significant and vital part of Scotlands pleasure angling economy. 
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SUBMISSION FROM NATIONAL ASSOCIATION OF FISHERIES AND ANGLING 
CONSULTATIVES 

AQUACULTURE AND FISHERIES BILL – EVIDENCE FOR COMMITTEE  

The National Association of Fisheries and Angling Consultatives (NAFAC) is the 
national representative body for local and regional fisheries and angling consultatives, 
angling clubs and individuals throughout the UK, who between them represent the 
views of over 400,000 anglers, both coarse and game, and others with an interest in 
the Nation's fisheries. 

We write to register our full support for the views expressed by Mr R Woods, in his 
written evidence regarding the above Bill, on behalf of The Scottish Federation for 
Coarse Angling. 
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SUBMISSION FROM PAN FISH SCOTLAND LTD 

Pan Fish Scotland is happy to have the opportunity to respond to this 
consultation.

In general, we are very appreciative of the support which the Scottish 
Parliament and the Scottish Executive have given the salmon farming industry 
in Scotland. 

In drafting our response to the initial consultation on proposals for a Bill, Pan 
Fish Scotland was very supportive of the principle of a legislative back-up to 
the industry’s voluntary Code of Good Practice. However, we felt that there 
were points of detail which require attention, where proposed legislation might 
be difficult to enforce equitably, or where the costs of regulation seemed likely 
to fall disproportionately on companies which were fully compliant with the 
Code of Good Practice. 

We were therefore very satisfied to see the draft Bill which was laid before 
Parliament in June.  We believe that, in giving due weight to Code of Good 
Practice compliance, and in clarifying issues related to charging, the Bill 
represents a good balance between regulation with a light touch and the need 
to boost public confidence in the industry. 
The residual issues we have with the Bill in its present form are as follows: 

 If FRS is confirmed as the inspectorate, we would call for this role to be 
adequately resourced, to allow for additional training for FRS staff in 
the areas of expertise required. 

 The problem presented by the current limited access to a full range of 
sea lice medicine in Scotland is still with us; this severely constrains 
the ability of Scottish salmon farmers to rotate products to maintain 
their efficacy, and therefore to optimise sea lice management; while the 
Bill may not be the place to address this, the problem created by 
restricted access to medicines is germane to the issues covered by the 
Bill.

 While there were indications, during the consultation phase which 
preceded the publication of the draft Bill, that a mechanism would be 
identified to cope with the potential conflict between SEPA discharge 
consents for sea lice medicines, and any treatments ordered by the 
Inspectorate, we do not perceive that this has been achieved; we 
would maintain that it is necessary to resolve this potential conflict from 
the outset. 

 Seawater movements of stocks from one defined (designated) 
management area to another are sometimes required, and the 
acknowledged risks of such transfers are addressed in the COGP 
through its requirement for a rigorous risk assessment for any such 
movement. We would appreciate clarification on the nature of the Bill’s 
stated requirement for SEERAD approval for such seawater transfers, 
and whether these will link to the COGP risk assessments. 
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Pan Fish Scotland believes that, if details such as these can be addressed, 
the Bill represents a welcome addition to the existing framework represented 
by Tripartite Working Group arrangements, and the industry’s own voluntary 
Code of Good Practice.  We hope that it will provide a legislative ‘back-stop’ 
which will increase public confidence in the fish farming industry, and form the 
basis of ongoing and increased cooperation between the industry and other 
stakeholders, particularly in the wild salmonid interest. 
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SUBMISSION FROM THE PIKE ANGLERS ALLIANCE FOR SCOTLAND 

Foreword

The Pike Anglers’ Alliance for Scotland (PAAS) is the largest, non-game orientated, 
single species angling group in Scotland.  Affiliated to the Scottish Federation for 
Coarse Angling our membership consists of individual members and a network of 
local branch or club members extending throughout all regions of Scotland. 

We have close relations with many other predator groups in the United Kingdom 
committed to the promotion and conservation of pike. We also work closely with 
many groups outside Britain, for example, the Irish Pike Society, Snoek Studie 
Groep (Belgium and Holland) and Pike Masters and Esox Anglers’ (United States). 

The Executive Committee of PAAS are involved in many committee’s and sub-
committee’s with regards to existing Protection Orders and current Fishery Trusts, 
ensuring primarily that representation for the conservation and promotion of pike and 
pike fishing is an integral part of assessment, planning, implementation and 
evaluation of Scotland’s diverse fishery background. 

In securing the future of pike and pike angling our objectives are as follows: 

o To promote pike fishing via a policy of education regarding conservation and 
positive pike management to ensure pike are acknowledged as an integral 
and valuable resource in freshwater fishery management. 

o To protect pike stocks against organised, indiscriminate culling and sporadic 
extermination via misunderstanding, ignorance, prejudice and poor angling 
practices.

o To promote, assist and encourage pike fishing tourism in Scotland. 

o To seek access to waters containing pike in Scotland to enable all pike 
anglers to enjoy the existing sport in a responsible manner. 

o To ensure our members are free to use existing and universal angling 
techniques in a responsible manner. 

o To participate in partnership with other angling bodies in the management of 
public fisheries containing pike. 

Appendix 1.

1.1 Policy for use of live fish as Bait. 

Pike Anglers Alliance for Scotland: Code of Conduct on the use of live fish as 
bait

When using live fish as bait for predatory species in Scotland, anglers should:- 
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• use only fish taken from the water being fished for predators; 

• use for bait only fish which comply with whichever is the larger of the statutory 
size limits for the species or any size limits imposed or recommended by the 
proprietor of the fishery concerned; 

• take fish for bait only by legal means and during the legal season for the species 
concerned; 

Not use as bait live fish of species which have been indicated as being rare or 
endangered in the water concerned, and specifically never use the following species 
as livebait: Atlantic Salmon, Powan, Shad, Sparling or Vendace. 

INTRODUCTORY NOTE 

PAAS has submitted a full response to the consultation paper that preceded the Bill, 
commenting on all of the proposals put forward at that time. Our evidence for the 
Committee concentrates on the aspects of the Bill that have the greatest impact on 
Pike and other coarse fish populations or Pike and other coarse angling. Should the 
Committee wish, we will be happy to amplify our position on any of these or other 
matters contained in the Bill. 

We have structured our submission to follow the order in which items appear in the 
Bill, and all references correspond to the relevant sub-headings and paragraph 
numbers in the text of the Bill. 

PART 1 - FISH FARMS AND SHELLFISH FARMS 

We do not propose to comment on this part of the Bill, which mainly concerns 
aquaculture carried out in the marine setting and primarily affects Salmonid 
populations. We are aware of, and support, the views of the main angling and 
fisheries management bodies that have a direct interest in the issues concerned.

PART 2 - GYRODACTYLUS SALARIS: CONTAINMENT AND TREATMENT 

We do not propose to comment in detail on all aspects of this part of the Bill, but we 
would wish to voice our concern over the provisions that would allow for large scale 
eradication of all species in rivers or catchments where an infestation of GS is 
detected. We appreciate that the power to apply selective eradication of affected 
species may have to exist as a last resort. However, that power should not extend to 
the eradication of stocks of species that are neither affected by nor capable of 
hosting GS. Nor should it apply to waters within a catchment that are not connected 
to the river in which the affected Salmonid population lives. Stakeholders – including 
coarse angling interests – must be fully consulted when deciding the measures to be 
applied in the event of a particular outbreak, and such decisions must start from a 
presumption that eradication will not be the default approach. The implementation of 
appropriate containment measures is infinitely preferable and we believe that this 
will suffice in most situations. Where ccollateral damage to unaffected species, 
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whether wild or introduced, cannot be avoided altogether, it must be kept to an 
absolute minimum.

Para 19: Scottish Ministers’ power to make payments 

We support this measure, but we submit that Ministers should not merely have the 
power to make in compensation for eradication carried out under the GS but be 
under a statutory obligation to do so. Such payments should be calculated by 
reference to the full current replacement value of the stocks destroyed, and must be 
available to angling clubs who manage waters on a voluntary basis as well as 
proprietors who operate fisheries for commercial purposes.  

In this context we would wish to point out an inaccuracy in the Financial 
Memorandum. Para 142 of the Explanatory Notes indicates that the Executive does 
not envisage that eradication or containment activities would bring any additional 
costs to bodies, individuals or businesses over and above any costs they may 
already face as a result of the presence of GS. This may be true of migratory 
Salmonid fisheries, but it is patently untrue in respect of coarse fisheries. Coarse fish 
are not susceptible to GS, and thus the only costs faced by coarse fisheries in the 
event of an outbreak would be those directly arising from the loss of fish through 
eradication and the loss of business through containment measures. Therefore we 
urge the Executive, to consider this point in more detail and alter the text to cover 
this situation. 

PART 3 - FISHERIES 

Para 20: Use of gaff, tailer or landing net 

We welcome the measures proposed. They provide essential legislative 
underpinning for the practice of catch-and-release, which we wholeheartedly 
support. We have no suggestions for amendments to the text of this part of the Bill. 

Para 21: Rod and line 

We particularly welcome the measures proposed to amend the statutory definition of 
‘rod and line’. This is essential for coarse anglers in Scotland. To pursue our sport 
we need to be able to employ techniques that involve setting the rod in rests rather 
than holding it in the hand; and to be able to use more than one rod simultaneously 
where appropriate. These are appropriate methods for coarse angling and entirely 
legal in almost every country in the world. They pose no conservation risk. 

We also welcome the new definition of ‘foul-hooking’ and support the Bill’s aim of 
eradicating this practice. It has no place in any legitimate form of angling. 

We have no suggestions for amendments to the text of this part of the Bill. 

Para 22: Prohibition against using pike gags and certain keep nets 
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We welcome the measures proposed. Pike gags are unnecessary and can be lethal 
– they have no place in modern angling practice. Properly constructed keep nets are 
essential to allow competitive coarse anglers to practice catch-and-release, but 
knotted or metallic mesh is damaging to fish and should rightly be prohibited. We 
have no suggestions for amendments to this Paragraph. 

In addition to the measures set out in Paras 20 and 22, we would invite the 
Committee to consider adding provisions to prohibit the sale, possession and use of 
monofilament gill nets (with the exception of tightly regulated use of properly 
designed multi-panel sampling nets by bona fide scientists in appropriate 
circumstances) in any freshwater context. These have absolutely no legitimate use 
in the freshwater environment, and are the “weapon of choice” for inappropriate 
culling and poaching alike. 

Para 23: Close times for freshwater fish 

 We make no comment on whether the measures described in this paragraph ought 
to be implemented in respect of any Salmonids for which such close times do not 
presently exist. Insofar as they affect pike and other coarse fish species, however, 
we do not support the measures presently set out in the Bill, and would urge the 
Committee to make substantial amendments.

The Bill would insert two new sub-sections into Section 17 of the 2003 Act. The first 
of these, proposed as Section 17A, would give Scottish Ministers the power to 
establish weekly close times in respect of fishing for freshwater fish, mirroring 
powers that already exist in respect of fishing for migratory Salmonids. Weekly close 
times for migratory Salmonids may be a logical and effective conservation measure. 
Angling and commercial netting for those species is largely based on intercepting 
fish as they move from the sea to spawning grounds some distance further up the 
river system. Weekly close times can allow a proportion of the fish entering the river 
to make that journey unhindered so that the spawning population is maintained. Pike 
and other Coarse fish, however, do not migrate through river systems in this way to 
spawn. They tend to breed in still or slow-moving water, and only move onto their 
spawning grounds – generally in shallow or weedy water adjacent to where they live 
through the year – immediately prior to the act of spawning. As a consequence, Pike 
and other coarse angling does not exhibit the ‘interception’ dimension that 
characterises most fishing for migratory species, and thus weekly close times are 
neither necessary nor likely to be effective as a means of preserving spawning 
populations. The powers described in the proposed Section 17A are therefore 
irrelevant to Pike and coarse fishing, and we submit that this part of the Bill should 
be amended to exclude all coarse species accordingly.

The proposed Section 17B of the 2003 Act would give Scottish Ministers the power 
to establish annual close times for freshwater fish other than trout. We have no view 
on whether such close times ought to apply for Salmonids such as char or grayling, 
but there is no evidence of any conservation need for any national, regional, or 
species-specific close season for Pike or other coarse fish in Scotland, and no 
benefit to be gained by such a measure.

Bearing in mind that all Pike and coarse angling is carried out on a catch-and-
release basis, populations of wild coarse species such as pike and perch appear in 

464



general to be sustainable in the face of current and foreseeable levels of year-round 
angling, although localised pressure points may exist. On the other hand, stocks of 
species like carp that seldom reproduce successfully in Scotland need to be 
replenished periodically regardless of whether a closed season was in force.

Even if it was desirable to establish close seasons for some coarse fish, there is little 
chance of consistently identifying the appropriate time of year for this. Every coarse 
species spawns at a different time in the first six or seven months of the year, and in 
Scotland the time chosen by each species can be unpredictable - owing more to 
water temperatures than the conventions of the calendar. Spawning times for the 
same species often vary significantly between waters, even those in comparatively 
close proximity to each other.

With the benefit of detailed scientific data it may be found that there are grounds for 
localised restrictions to protect sensitive spawning sites for particular coarse species 
on some waters at certain times of year. However, national legislation is too blunt an 
instrument for that purpose. Conservation needs can more effectively be addressed 
by the adoption of appropriate rules by the individual fisheries concerned. We 
therefore submit that this part of the Bill should also be amended to exclude coarse 
species.

If the Committee is not minded to accept our submissions to exclude coarse fish 
from the provisions in one or both aspects of Para 23, we would nevertheless ask 
that consideration be given to amending item (6) of the new sub-para 17A and item 
(7) of the new sub-para 17B. Both of these items say “An order under subsection (1) 
may specify that the effect of the order is applicable only to a particular part or area 
of Scotland”. In each case we submit that the text should clearly provide for the 
restriction in question to be applied not just to an entire area or catchment but, 
where appropriate, to a single river or loch, or to a designated part of a single river or 
loch.

Para 24: Exemption from certain offences 

We have no comments or suggestions for amendments in relation to this Para. 

Para 25: Freshwater fish conservation regulations 

In principle, we welcome the provision for Scottish Ministers to make Regulations for 
the purpose of the conservation of freshwater fish. We do not however agree with 
the statement in Para 50 of the Policy Memorandum that suggests this can 
substantially be achieved by giving Ministers the ability to specify particular baits and 
lures that may be used for freshwater fishing in the same way as they can for 
Atlantic Salmon under Section 33 of the 2003 Act. It is not the use of particular baits 
and lures that poses a threat to freshwater fish conservation: it is the irresponsible 
actions of some fishery proprietors, and that is what the Regulations should seek to 
control. If any regulation of baits and lures is necessary, appropriate rules can easily 
be imposed by individual fisheries.

We appreciate that the Committee is not at this time considering the subject matter 
of specific Regulations that may be made in future. However, the Policy 
Memorandum mentions the Executive’s intention to introduce Regulations under this 
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provision in respect of certain issues that are of particular concern to coarse anglers. 
As these matters have been highlighted, we believe it is appropriate to make 
representations on them. 

The most important topic identified for Regulations is the provision of protection for 
freshwater fish species against removal or activities that adversely affect their 
environment. This must be a priority for action. Indiscriminate culling of principally 
Pike and some other coarse fish, generally by the use of nets, takes place on many 
waters in Scotland, yet at present the law exercises little or no control over the 
removal of freshwater fish by means other than rod and line. The use of electro 
fishing or poisons is regulated, but under section 2 of the Salmon and Freshwater 
Fisheries (Consolidation) (Scotland) Act 2003 a proprietor or occupier having a right 
of freshwater fishing may take any freshwater fish other than Brown Trout by means 
of a net or trap without the need for authority from any statutory body. 

Section 2 of the 2003 Act should be repealed and replaced by appropriate 
Regulations controlling all removals other than by rod and line. Regulations should 
only be allowed where there is a need for selective eradication to eliminate parasitic 
infection, infectious disease, or newly introduced invasive species. An exception 
should be made for small-scale capture of fish in the course of bona fide scientific 
study. However, the system of regulation must not simply provide blanket exemption 
for any activity that purports to be conducted under any of these headings. 
Proposals must be subject to rigorous independent scrutiny to ensure that mortalities 
are kept to a minimum.

In addition, certain measures affecting the aquatic environment – such as lowering 
water levels at certain times, or installing gabions that obstruct weedbeds and 
shallow inlets – are carried out either deliberately or without regard to the 
consequences, and can impede pike and other coarse fish from spawning or 
interfere with the hatching and growth of recently-born juveniles. In some instances, 
small lochs have even been drained to eliminate native pike and other coarse fish 
populations before turning them over to commercial fisheries. The power must be 
provided, and applied, to prevent such aactivities. 

The penalties for breach of these provisions should extend beyond the imposition of 
fines to include provision to order anyone convicted of such actions to meet in full 
the costs of replenishing stocks of all species to their pre-existing levels. 

The other issue mentioned as likely to be banned by way of Regulations under this 
provision is the use of live fish as bait. We totally oppose such a ban. It would be 
both superfluous and disproportionate to the risks it purports to address. 
It is claimed by some that discarded or escaped live baits have been responsible for 
the introduction of certain species to a number of waters in Scotland. There is no 
hard evidence for this, but even if it is true it could only account for a tiny fraction of 
the spread of locally non-native species and the dilution of genetic identity among 
established species in Scotland. There are several far more significant sources for 
inappropriate introductions. Most important among these are deliberate stocking by 
clubs, proprietors or individual anglers, and escapes or discards from aquaculture 
facilities and garden ponds, with specific reference to the non native Rainbow Trout. 
This species impact on the native wild stocks of fish within Scotland far out ways any 
individual effect from a single coarse fish species.  

There is no necessary connection or causal link between the use of live fish as bait 
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and the movement of fish between waters. These are two entirely separate issues. 
The appropriate way to prevent inappropriate introductions and transfers is by 
legislation directly regulating fish movements. Such legislation is proposed Part 4 of 
the Bill, and has the support of PAAS. No additional Regulation is required. If the 
Executive believes it is essential to strengthen this by regulating the use of live fish 
as bait, the appropriate step would be to bring in provisions analogous to those in 
Denmark which directly restrict the use of live baits to fish caught on the same day 
from the same water where they are being used. Whilst probably still superfluous, 
this is workable and would reinforce the message the Executive seeks to convey 
without alienating the angling community it aims to regulate. PAAS would be happy 
to work with the Executive and other stakeholders to formulate the details of a 
Regulation along those lines, and to promote compliance. Attached is a copy of our 
current code of conduct on this matter, in appendix 1. 

Para 26: Enforcement of Community obligations 

This Para relates to sea fisheries. PAAS has no locus to comment on that subject. 

PART 4 – MISCELLANEOUS 

Para 27: Unauthorised introduction of fish into certain marine waters 

This Para relates to the marine environment. PAAS has no locus to comment on that 
subject.

Para 28: Unauthorised introduction of fish into inland waters 

We welcome the measures proposed. They are an essential step to underpin 
responsible fisheries management practices.  

We have major concerns over the item proposed as sub-para (6) of the new para 
33A, which says: “A person who commits an offence under this section may be 
convicted on the evidence of one witness.”. There seems no reason why this 
should be singled out for exemption from the normal Scots Law principle regarding 
the need for corroborative evidence, and we submit that the item in question should 
be struck out. With that exception, we are content with the text as presented. 

Para 29: Payments in respect of fish destroyed 

From the corresponding notes in the accompanying Policy Memorandum, it appears 
that this provision is primarily concerned with compensation to the operators of 
aquaculture facilities in certain circumstances. We have no locus to comment on 
that.

However, if the provisions in question are also applicable to compensation for the 
tenants or owners of freshwater fisheries in similar circumstances, we would make 
the same comment in this context as against Para 19 in Part 2 of the Bill. Ministers 
should not merely have the power to make in compensation for fish destroyed under 
statutory authority; but be under a legal obligation to do so. Such payments should 
be calculated by reference to the full current replacement value of the stocks 
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destroyed, and must be available to angling clubs who manage waters on a 
voluntary basis as well as proprietors who operate fisheries for commercial 
purposes.

Para 30: Payments for certain purposes 

We welcome the measures proposed, and look forward to seeing these powers 
being applied extensively and judiciously to the benefit of fisheries management for 
all species in Scotland.  

Para 31: Information about fish farming and shellfish farming: economic, 
social and environmental aspects 

This Para relates to the aquaculture industry. PAAS has no locus to comment on 
that subject. 

PART 5 – GENERAL 

We do not propose to make submissions on the items in this Part of the Bill, but we 
will address relevant items in the schedule of minor and consequential amendments 
to which Para 34 refers. 

Schedule of Minor and Consequential Amendments 

We comment only on Para 5, which puts forward certain amendments to the 2003 
Act that are designed to improve the application procedure and operation of 
statutory Protection Orders under Section 48 of that Act. 

Whilst we welcome the measures in this part of the Bill as a step in the right 
direction, they fall short of the action necessary to remedy the fundamental flaws in 
the legislation governing access for angling. As it stands, the Bill misses a golden 
opportunity to address those flaws.    
Section 48 allows Ministers to make Protection Orders that give proprietors in 
designated areas the protection of criminal law against unauthorised fishing for 
freshwater species in return for granting increased access for angling. In deciding 
whether to make a Protection Order Ministers must, among other things, “have taken 
into consideration the need for conservation of any species of fish” (Para 3[d] of 
S48). These principles are essentially sound; but from a coarse angling perspective 
Protection Orders have signally failed in their objectives. They have neither opened 
up a wider range of access, nor protected the fish themselves. Only on Loch Awe 
does a current PO promote the Pike and other coarse angling opportunities available 
in the fishery and encourage the conservation of all coarse fish species. Conversely, 
on many waters covered by POs access to pursue Pike and other coarse fish is 
either denied outright, tacitly discouraged, or made effectively meaningless by 
restrictions on baits, methods or seasons. In addition, there are protected waters 
where the proprietors cull pike and other coarse fish or make it a permit requirement 
that all coarse fish captured are killed. So, despite the 1976 Act, not only do Pike 
and coarse anglers still face widespread restrictions on the extent to which they can 
pursue their sport, but under some Protection Orders they are only actually allowed 
to fish if they are prepared to become complicit in the destruction of the resource 
they are paying to fish for. 
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A number of other changes beyond those in the current Bill are needed if Protection 
Orders are to serve their purpose. A further phase of legislation will be necessary to 
achieve the optimum linkage between responsible access and properly funded, 
sustainable management. However, more can and should be achieved at this stage. 
We invite the Committee to consider the following issues: 

 Para 3[b] of Section 48 obliges Ministers, when deciding whether to make a 
Protection Order, to consult “a body which in their opinion is representative of 
persons wishing to fish for freshwater fish in inland waters in Scotland”. Such a body 
has been formed, and is known as the First Minister’s Consultative Committee. This 
Committee is a crucial component of the system, but legislation does not specify its 
status, composition or functions beyond the phrase quoted above. To aid 
transparency it ought to have a formal constitution, and its make-up must be 
prescribed to ensure it reflects the appropriate range of interests. As it happens, our 
governing body, Scottish Federation for Coarse Angling was invited to put forward a 
representative around eight years ago, and we have participated ever since. But it is 
unacceptable that the Committee exists only by virtue of ministerial preference and 
that the inclusion of particular organisations lies in the gift of officials or the Chair of 
the Committee. Relevant interest groups must be able to participate as a matter of 
right.

 If Protection Orders are to serve their purpose, constructive dialogue between 
proprietors and anglers must be maintained. In most areas this takes place through 
Liaison Committees. However, there are presently several Orders covering waters 
with substantial coarse fish populations in which the Liaison Committees lack 
representation from Pike and coarse anglers. It is no coincidence that access for 
Pike and coarse angling in such areas is more difficult than elsewhere, and is often 
impeded by unjustified restrictions on fishing methods. The legislation must make it 
obligatory for Liaison Committees to be formed, and specify their composition to 
encompass angling interests reflecting the full range of species in the water to be 
covered by the Order.

 The Bill does not address two key anomalies in the current legislation. Firstly, 
under Section 11 of the 2003 Act, a person who fishes without legal right or written 
permission in a “proper stank or loch” (defined as ‘a stank or loch the fishing rights in 
which are owned by one person’) is guilty of a criminal offence. In effect, this affords 
the sole proprietors of such lochs the same protection as proprietors covered by a 
Protection Order, but without the quid pro quo of obliging them to offer any form of 
access whatsoever to anglers. The second is that S26 of the 2003 Act perpetuates 
long-standing legislation making it a criminal offence to fish without permission for 
freshwater species in certain rivers draining into the Solway Firth, again without any 
obligation on the part of proprietors to offer reasonable and responsible access. 
These anomalies are both inequitable and unacceptable. The protection of criminal 
law – no matter what the pattern of ownership or location of the fishery - should be 
afforded only where proprietors offer reasonable access for responsible angling. 
Sections 11 and 26 should be repealed or amended to correspond with the 
provisions relating to access that apply in Protection Order areas.  
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SUBMISSION FROM THE PIKE ANGLERS CLUB OF GREAT BRITAIN 

1 General 

We fully support and endorse the responses already tabled by the Pike 
Anglers Alliance of Scotland and Scottish Federation for Coarse Angling.

Part 2 GYRODACTYLUS SALARIS: Containment and Treatment 

We are extremely concerned at provisions which would allow the eradication 
of all species in rivers or catchments where an infestation of GS is detected.

While selectively culling an infected species may be necessary in the event of 
an infection, there can be no justification for eradicating fish which are not 
susceptible to or capable of carrying GS. 

We endorse the Scottish Federation for Coarse Angling's view that eradication 
should not be the "default approach". 

To do so effectively creates the power to poison whole river catchments. We 
view this as a shoot first, ask questions later approach, with unknown 
environmental consequences and damage to the genetics of fish strains 
which have evolved in a catchment. 

Fish eating birds obviously depend on fish, as do otters. Wiping out stocks in 
a catchment obviously deprives both of their main food source, again with 
unforeseen but nevertheless predictable and undesirable consequences.  In 
any event if any river were to be “poisoned” then re-stocking should include 
relevant species and not just Salmon and Trout i.e. course fish, including 
Pike.

It should also be noted that so far, GS has not occurred anywhere in the 
British Isles and has so far been confined to Scandinavian salmon 
populations.  It is imperative that barriers be put in place to prevent cross-
contamination.

Part 3 FISHERIES 

Para 20: Use of gaff, tailer or landing net 

We welcome the measures proposed.

Para 21: Rod and line 

We welcome the definition and measures proposed. Using rod rests to 
support multiple rods is legal just about everywhere else in the world and an 
integral part of prompt bite indication, which is essential if damage to pike 
stocks is to be minimised assuming the angler to be in close proximity/in 
control of, said rods. 
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Para 22: Prohibition against using pike gags and certain keepnets 

We welcome the measures proposed. Pike gags are unnecessary and both 
our selves and the Pike Anglers Alliance for Scotland devote considerable 
energies to promoting safe fish-handling techniques and the use of unhooking 
mats and the correct tools and necessary skill. 

Para 25: Freshwater fish conservation regulations 

We strongly disagree with the statement in Para 50 of the Policy 
Memorandum that suggests Ministers should be allowed to specify particular 
baits and lures that may be used for freshwater fishing in the same way as 
they can for salmon under Section 33 of the 2003 Act. We believe any bans 
should be the province of individual fishery owners and controlling clubs, in 
consultation with interested and informed bodies such as the Scottish 
Federation for Coarse Angling, the Pike Anglers Alliance for Scotland and 
ourselves.

We welcome the provision of added protection for freshwater fish species 
against removal or activities that adversely affect their environment. We are 
aware that indiscriminate culling of coarse fish, generally by the use of nets, 
takes place on many waters in Scotland, yet at present the law exercises little 
control over the removal of freshwater fish by means other than rod and line.
Section 2 of the 2003 Act should be repealed and replaced by appropriate 
regulations controlling all removals other than via rod and line.
We fully endorse the Scottish Federation for Coarse Angling's comments on 
measures such as lowering water levels or the installation of gabions. 
We reject the claim that anglers translocating livebaits have been responsible 
for the wholesale introduction of species such as roach to waters where they 
were not previously indiginous. More likely sources are deliberate stockings 
made by clubs, proprietors or individual anglers, and escapes or discards 
from fish farms and even garden ponds.

We believe that the appropriate way to prevent inappropriate introductions 
and transfers is by legislation directly regulating fish movements, such as 
exists in England under Section 30 of the Salmon and Freshwater Fisheries 
Act.

In view of the remote nature of many Scottish fisheries, we would argue a 
livebaiting ban would in any case be unenforceable in some areas. 

Conclusion

These are our comments in reply to the ERDC's request for responses from 
interested groups. 

We would be happy to provide a representative to appear before the 
committee to be examined or provide further supporting information should 
this be required. 
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              SUBMISSION FROM RSPB SCOTLAND 

Introduction
RSPB Scotland welcomes the opportunity to submit its views to the Environment 
and Rural Development Committee on the Scottish Executive’s draft Aquaculture 
and Fisheries (Scotland) Bill.  We are pleased to contribute to the debate on these 
issues, which are of great importance for the Scottish economy and aquatic 
biodiversity.  We warmly welcome the publication of this Bill as a first step towards a 
more effective management of Scotland's freshwater and marine fisheries, leading 
to a better protection of the water environment.

Future management of freshwater and marine fisheries
The next steps in fisheries management must be to look at the impacts of 
aquaculture and freshwater fisheries in an integrated way and by taking into account 
their effects on wider ecosystems.

For freshwater fisheries, this means moving towards management based on a more 
holistic and catchment based approach.  RSPB Scotland has long advocated a 
holistic approach to land-use and habitat management, which is particularly 
important for aquatic ecosystems.  We believe that the future of salmon and other 
freshwater species will only be fully secured when more sustainable solutions are 
adopted.  Agricultural practices, forestry, pollution, abstraction, river engineering and 
fish farming are all factors which can have adverse impacts on aquatic species.  
While this has been recognised by Ministers there is clearly a need for more 
concerted action to address this problem.  The EU Water Framework Directive 
brings great opportunities for holistic ecosystem management.  River Basin 
Management Plans will be introduced in 2009, which will have great influence on 
sustainable management.  It is essential that such opportunities are recognised now 
and future management structures are integrated into these plans.  The revision of 
freshwater fisheries management is long overdue and has been recognised as a 
significant issue by the Scottish Executive.  The government should take the earliest 
opportunity to develop a strategic vision for Scotland’s fisheries.  The overall aim 
must be to manage fisheries as a whole, taking account of all freshwater species 
and other government policies, including the Water Framework Directive, and 
biodiversity targets.   The relative quick-fix solutions being offered by the current 
proposals must be backed up by long-term sustainable solutions and management 
structures that reflect this approach. The Committee should recognise that the 
current proposals address only a part of the problem, and further solutions 
are needed.

The next step for aquaculture is to work within a framework of measures to protect 
Scotland’s marine ecosystems from all human activities. These wider concerns are 
being addressed through the Executive’s Advisory Group on Marine and Coastal 
Strategy, which is scheduled to put forward proposals on legislative change to the 
Minister at the end of this year. As responsibility for our marine environment is 
shared between Westminster and Holyrood, RSPB Scotland believes that strong 
legislation from both parliaments is vital to deliver comprehensive protection for our 
seas, and the people and wildlife that depend on them. We call on this Committee 
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to endorse a Marine Act for Scotland, complemented by a UK Marine Act that 
meets Scotland’s needs.

I.  Aquaculture

1.  Fish farm operations 
We are confident that the measures laid out in the Aquaculture and Fisheries Bill will 
go some way to achieving the vision of the Executive’s Strategic Framework for 
Scottish Aquaculture (SFSA), which is for a sustainable industry which works within 
the carrying capacity of the environment. In particular, we greatly support the 
information gathering, inspection and enforcement measures provided by Part 1 of 
the Bill. We reiterate that the success of such measures will depend on the regulator 
having sufficient resources made available to it, including extensive training for 
inspectors. We also ask that the Executive does not lose any time in producing a 
Code of Best Environmental Practice as the next stage in developing the industry’s 
Code of Good Practice. This further work will not only allow the Executive to fulfil its 
commitments in the SFSA, but will also assist inspectors in their advisory role in 
helping fish farmers achieve ‘best practice’. 

While the Bill is undoubtedly a welcome step in the right direction, we do feel that it 
fails to grasp opportunities to take Scotland nearer its goal of an industry which 
manages and minimises environmental impacts.  In particular, we are disappointed 
that the Bill does not include powers to close fish farms in cases of clear public 
interest. We find it extraordinary that in a last resort situation, where it is clear that 
the operation of an aquaculture facility is against public good, Scottish ministers 
wish to be powerless to address this. 

We are also disappointed that the Scottish Executive is not pursuing the issue of 
strict liability offence in respect to escapes from fish farms. There is a case for the 
Bill to be compliant with the EU Directive on Environmental Liability (Directive 
2004/35/EC). Member States have until 30th April 2007 to bring this into force. We
encourage the Committee to enquire how the Scottish Executive will ensure 
that its proposals are compliant. 

2.  Regulating Orders 
We note that the Bill will increase powers to allow Ministers to fund initiatives 
relating to sea fisheries and inshore fisheries. RSPB Scotland greatly supports 
Regulating Orders as a tool for the effective management of sustainable inshore 
fisheries, so long as the Order is fully enforceable by the grantee, Scottish Fisheries 
Protection Agency, and the Police. In particular, we commend the work of the 
Scottish Executive and the Solway Shellfish Management Association in 
implementing a Regulating Order to reopen a sustainable fishery for cockles in the 
Solway, which is an internationally important area for migrating and over-wintering 
shore birds, in particular oystercatcher which feed directly on cockles.
Despite efforts by the Scottish Executive, there remain some difficulties to enforcing
Regulating Orders. There are gaps in legislative provision that undermine 
Regulating Orders and their value in managing inshore fisheries for the benefit of 
wildlife and local communities. We would welcome any provision in the 
Aquaculture and Fisheries Bill to fill these gaps. For example, as it can be 
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difficult for enforcement officers to prove exactly where and when illegal fishing has 
taken place, it would be desirable for the offence to be of possession as well as 
active fishing activity, in line with other fisheries legislation. We also believe that 
penalties for illegal fishing must reflect the serious nature of the offence, in that it 
undermines the environmental and economic sustainability of the area. Cockles can 
fetch up to £1,000 a tonne, thus if fines are to act as a deterrent to law breaking, 
they must be greater than the potential rewards for illegal fishing.  

II.  Freshwater Fisheries

1.  Measures to control Gyrodactylus salaris (GS)
RSPB Scotland strongly supports the introduction of contingency measures and the 
necessary powers to control an outbreak of GS in Scottish waters.   Eradication of 
GS is very expensive in economic, social and environmental terms.   Chemical 
treatment, which is the most affective mode of treatment, is extremely toxic, 
destructive, and very expensive, and the effects of such treatment are likely to last 
for years.  The GS parasite is very hardy, capable of surviving for several days in 
damp conditions such as plastic bags, and wet angling equipment. The parasite 
reproduces very rapidly, and even a single specimen imported by accident to a 
previously unaffected river would be capable of starting an epidemic in a very short 
time. It is therefore clear that an introduction of this parasite into Scottish waters 
would be disastrous.  Whilst we recognise that a contingency planning is essential in 
the case of a GS outbreak, all possible care must be taken to prevent any such an 
outbreak from happening in the first place. We ask the Committee to therefore 
seek re-assurance from the Minister that effective GS prevention measures be 
put in place.  These should include the introduction of a Code of practice on 
disinfecting and drying gear, applicable to all relevant water users, including 
canoeists and divers. We further seek re-assurance from the Minister that in the 
case of a GS outbreak, all relevant authorities, including SEPA and SNH will be 
actively involved and consulted in identifying the best solution for treatment. This 
is essential in order to meet the requirements of the Controlled Activities 
Regulations under the Water Environment and Water Services (Scotland) Act 2003 
and the European Habitats and Birds Directives.   

2.  Regulations to control the introduction of non-native species 

Regulating fish movement 
We warmly welcome the introduction of regulations to control intentional transfer of 
fish between catchments.  We would, however, seek clarification how the current 
proposals consider the issue of genetic diversity.

The impact on the functioning of native ecosystems when non-indigenous species 
are introduced can be devastating.   Direct competition or predation effects and non-
direct effects can change indigenous communities dramatically. For example, 
introduced bream in Castle Loch, Dumfries and Galloway, disturb sediment and 
maintain eutrophic conditions that were created by previous sewage input.  This 
makes the loch unsuitable for reintroduction of the native Vendace. Another
example involves the introduction of Barbel into the River Clyde, a fish that is native 
to England, but not to Scotland.  The fish have now spread upstream and 

474



downstream of the place of formal introduction, causing some major concerns about 
the future of the Clyde’s ecosystem.  Such introductions do not only threaten the fish 
community, but can also impact on the food web structure, genetic diversity, 
introduce diseases and other environmental risks.  In Scotland, 38% of fish fauna 
currently compromises of non-native fish species, and most of these have been 
intentionally introduced for sporting purposes or accidentally as live bait.   

Previous experience in both freshwater and other habitats has shown the difficulty of 
eradicating non-indigenous species once established and we therefore wholly 
support the introduction of regulations to control the transfer of live fish.

Regulating the use of live bait 
The use of live bait and the transfer of fish between catchments can also be 
devastating, and present a risk to native species, both in terms of competition and 
the introduction of disease.  The experiences from, for example, the release of ruffe 
in Loch Lomond should be learnt.  This is perhaps the most commonly used 
example of non-native fish introduction into a fragile eco-system as live bait.  
Introduction of ruffe has caused some fundamental changes in the functioning and 
the ecology of the loch, altering the trophic relationships, and food web dynamics, 
endangering the native stock, and affecting the top predators, such as birds.

However, it appears that this provision aims to ban the use of live bait in such 
circumstances where such an introduction would pose danger to the conservation of 
freshwater fish and not the wider environment and biodiversity. We are therefore 
concerned and seek clarification over the wording of the proposed regulations, 
and recommend that this provision be extended to take the account of 
impacts on the entire ecosystem and biodiversity.  We also propose that for the 
purpose of the protection of the water environment and biodiversity, an outright 
ban on the use of live vertebrate bait would be a more effective protection 
measure than the proposals included in the Bill. 
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SUBMISSION FROM THE SCOTCH WHISKY ASSOCIATION 

The Scotch Whisky Association (SWA) is the trade association representing 
the Scotch Whisky industry at home and abroad. The industry is committed to 
protecting the water environment and promotes its sustainable use.  The 
availability of high quality water is vital to the industry’s long term future and 
we welcome the decision of the Committee to examine aspects of the 
Aquaculture and Fisheries Bill.

Our key area of interest in the Aquaculture and Fisheries Bill is Part 2 of the 
Bill - Gyrodactylus salaris:  Containment and Treatment.  We welcome the 
opportunity to appraise the Committee of our serious concerns regarding the 
significant operational, economic and other impacts that the proposed Bill’s 
eradication measures could cause for the Scotch Whisky industry, depending 
as we do on good quality water supplies. 

The industry’s concern, as we noted in our response to the Executive’s 
consultation on the Bill, is its strong opposition to Ministers being granted wide 
powers which could see water courses being rendered useless for 
commercial and recreational purposes, without appropriate consultation.  If 
unchecked eradication were to be an option open to Scottish Ministers, there 
is a real concern that insufficient attention would be given to the relevant 
social and economic costs of such an action.  In the rush to solve one 
problem, the potential implications for important indigenous industries – such 
as the Scotch Whisky industry – whose raw materials (in the form of fresh 
river water) could be seriously affected by chemical eradication – could be 
ignored. The impact on the reputation of the Scotch Whisky industry is likely 
to be felt long after measures to eradicate Gyrodactylus salaris have been 
taken.  We question whether the draft Bill takes adequate account of the 
longer-term reputational affect that eradication measures might have on our 
sector.

Potential impact of the use of chemical agents on the distilling industry 

The Scotch Whisky industry is Scotland’s leading indigenous industry, a major 
contributor to both the Scottish and UK economies, supporting 65,000 UK 
jobs often in rural, disadvantaged areas of Scotland.  Chemical eradication 
must be reserved as a last resort and should only be considered necessary 
after all preventative measures have failed.

Restrictions on water use due to chemical contamination could have an 
immediate impact on whisky production.  Distilleries require supplies of fresh 
water for both production and cooling purposes.  If chemical treatment were to 
be used in one catchment/river and not another the effect might be localised, 
introducing a competitive disadvantage.  Where a burn is treated high up in a 
large catchment, we are concerned that water quality might be affected 
throughout the catchment – with potential impacts to a large number of 
distilleries.  Catchments used by the industry may well have a water 
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throughput time significantly slower than in areas where chemical eradication 
has already been tested.  Rivers in Norway for instance may be short spate 
rivers with few feeders – this model does not fit larger Scottish catchments.  
Affected distillers would have no option but to halt production – Malt whiskies 
are characterised by the fact they are produced at a single distillery and the 
production of Blended whiskies rely on casks of whisky from individual malt 
and grain distilleries, in varying proportions.  Whilst the temporary use of 
potable mains supply might be acceptable for cooling purposes (though we 
doubt that given the large volumes required, this would be practicable), use of 
tankered-in supplies for production purposes is simply not an option for our 
members for product integrity and cost reasons. 

A further area of concern is that of consumer perception. Scotch Whisky has a 
worldwide reputation for high quality, not least for the use of pristine water 
supplies in the production process.  There will be a need for the Executive to 
work closely with the Industry (and other affected sectors) to ensure that the 
integrity and international image of the category is not damaged by reckless, 
adverse publicity around the use of ‘chemicals’ in water supplies. 

Taking this forward, we would note that the industry has welcomed the 
opportunity to be involved in the latter stages of the Executive’s development 
of a contingency plan should chemical treatment be used.

Need for adequate prevention measures 

We are concerned that there appears to be an acceptance by the Scottish 
Executive that an outbreak of Gs is inevitable; we do not believe this to be the 
case. Gs can only be brought into the country by movement of live fish or 
contaminated fishing tackle.  We firmly believe that the priority should be to 
avoid incidences of Gs occurring in the first place.  For example, fishing tackle 
could be treated prior to use in Scottish waters.  If stringent control measures 
are put in place – in both Scotland and the UK – an outbreak could be 
prevented.  As much effort as possible should be devoted to prevention rather 
than focusing on subsequent river treatment. 

Proposed powers for Ministers to make payments 

We are interested to note the inclusion in the Bill of Section 19, which gives 
Scottish Ministers powers to develop schemes for compensation.  We would 
be interested to understand how other countries that have undertaken 
chemical eradication in the past have managed such schemes and the limit of 
compensation available. We would wish that any new Powers for Ministers 
be accompanied by responsibilities to take proper account of the full impact 
of any mitigation measures, including compensation arrangements for long-
term losses of future revenues due to brand erosion. 
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SUBMISSION FROM SCOTTISH ANGLERS NATIONAL ASSOCIATION LTD 

Part 2 Gyrodactylus salaris (GS): containment and treatment 

All of the proposals in this section are necessary. It is recognised that very 
severe measures will be required if GS does reach Scotland. However, there 
are other circumstances where equally severe measures will be required. It is 
not impossible that, in future, other parasites and diseases may require similar 
responses and the opportunity should be taken to make the new legislation 
cover such eventualities. In particular it is noted that it is proposed that the 
Scottish Ministers purchase land in Scotland compulsorily for the purpose of 
dealing with GS. {5A (3)} That will make it possible for the Scottish Ministers 
and their agents to gain access where a landowner wishes to restrict access. 

There are currently other problems, e.g. Argulus, that require a 
similar approach. Equally serious is the spread throughout 
Scotland of North American Signal Crayfish. Some were 
discovered in a stream in Kirkcudbrightshire in 1995. Since then 
they have been found in the Clyde, the Tweed and Tay 
catchments, in Fife, in Angus and in the Lothians. These 
creatures eat plants, animals, fish eggs and fry. In addition they 
cause immense damage to river banks. Every effort should be 
made to eradicate them, or at the very least to prevent further 
colonisation. Two landowners, one in Lanarkshire and one in 
Angus are restricting access. There is a strong case to enable 
compulsory access in those circumstances. 

A similar case may be put forward for compulsory access in order to treat with 
chemical agents. 

Chinese Mitten Crabs may create similar problems in the future. 

The parasite Arglus should be included in the "parasite list", and that 
some measures should be devised to better deal with the signal crayfish 
problem.

Part 3 Fisheries 

3A Fishing by rod and line 

Under this heading we find: - 

10 (3) Where a person— 

(a) is fishing for or taking freshwater fish other than salmonids, and 

(b) is not doing so from a boat, 

the condition is that the person uses no more than 4 rods for that purpose at 
any
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one time.

This method is legal in most countries and, in the interest of fairness, it should 
be legal in Scotland, but only for freshwater fish other than salmonids. 
However, the Non-Migratory Fish Committee of SANA foresees a serious 
problem. Experience has shown that some individuals pretend to be fishing 
for "coarse" fish, while in fact they are aiming for salmonids. The proposed 
legislation will create severe difficulties for bailiffs, wardens and the police. If 
there are no dead fish as evidence, there may be no way by which the bailiffs 
can establish whether the anglers are legally fishing for coarse fish or illegally 
fishing for salmonids. 

It may be possible to classify waters that contain no "coarse" fish as "game 
angling waters", in which there should be no one using this method. However, 
many waters contain a range of species. Trout caught by anglers who are 
ledgering frequently swallow the baited hook, with the result that the fish may 
have to be killed irrespective of factors such as conservation requirements or 
size. Therefore, this section should continue to apply to persons fishing for 
freshwater fish other than salmonids and, in the interests of damage limitation, 
the condition, above, should be "that the person uses no more than 4 rods for 
that purpose at any one time, that each rod has an effective bite detector and 
that the person remains in close proximity to the rods. (or remains no more 
than two metres from any rod that is in use)".

Aquaculture

SANA is of the opinion that there should be no further dilution of the 
proposals in the Bill relating to aquaculture and is extremely 
disappointed regarding the following :-

(1) The removal of the "strict liability" offence for fish farm escapes.

(2)That the question of a ban on the sale or purchase of monofil gill 
nets, the use of which is illegal in Scottish waters, was not addressed.

(3) That the term "Regulator" has  been removed and replaced by 
"Inspector".  All facets of business/industry are subject to 
regulation.  What is so special about the Salmon Farming Industry? The 
well being of Scotland's Marine and Freshwater Environment is at stake 
and "Regulation" of this industry is what is required.    

Protection Orders

SANA is generally in favour of Protection Orders, most of which work 
pretty well, however our basic stance continues to be "No reasonable 
access, no protection. 
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SUBMISSION FROM THE SCOTTISH CAMPAIGN FOR PUBLIC ANGLING 

Thank you for your kind invitation to give evidence on the Bill to the 
Environment and Rural Affairs Committee.  I would be obliged if you would 
ensure that the members of the committee are given a copy of this letter so 
that they can give it consideration. 

The Freshwater and Salmon Fisheries (Scotland) Act 1976 was a major 
change in Scots Law as it introduced the concept of criminal protection to 
owners of fisheries in return for a degree of public access. 

Prior to 1976, with a few exceptions, such as Loch Leven and some of the 
Solways rivers, it was not a criminal offence to fish anywhere in Scotland for 
trout and other freshwater fish such as pike, perch, eels and grayling ithout 
written permission. It has always been an offence to fish for salmon and sea-
trout without written permission. 

The 1976 Act introduced protection orders (better known to anglers as 
Exclusion Orders) which  has resulted in 15 Exclusion Orders being granted in 
Scotland covering about 25% of the land area of Scotland. 

Exclusion Order areas include the Tay, Tweed, Upper Spey, Tummel, Earn, 
orth West Sutherland, Loch Morar, Loch Awe, the Lunan and  Don. In those 
areas entire lochs and hundreds of miles of rivers and burns have been 
completely closed to the public with zero access allowed. 

Exclusion Orders are directly responsible for the collapse in angling 
participation in Scotland. Anglers are now virtually entirely white, middle aged 
and male. I personally have never seen a person from an ethnic minority 
fishing in Scotland. Very few young people now go fishing and the average 
age of an angler is now about 49. 

Since S.C.A.P.A. was founded in 1990 we have sent hundreds of 
communications to the Scottish Office and Scottish Executive detailing abuses 
of the 1976 Act and the Exclusion Order system but we have been virtually 
ignored.

We have met various fisheries ministers who have promised repeal of the 
1976 Act but the Scottish Executive have granted more Exclusion Orders thus 
continuing attacks on public access to our rivers and lochs. 

We would also like to state that it is a scandal that the economic benefit of 
angling to Scotland's economy is so derisory. Angling is another example of 
Scotland manifestly failing to capitalise on its assets. Scotland with its direct 
road, rail, air and sea connections to England and Europe should be doing 
much better. We should hang our heads in shame. 
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SUBMISSION FROM THE SCOTTISH FEDERATION FOR COARSE ANGLING 

I am submitting the attached paper by way of evidence concerning the current Aquaculture 
and Fisheries (Scotland) Bill to the Environment and Rural Development Committee on 
behalf of the Scottish Federation for Coarse Angling (SFCA).

SFCA is the governing body for coarse angling in Scotland. Coarse angling is the sport of 
fishing for freshwater species other than salmonids. In Scotland, the most widespread 
coarse fish species are pike, perch, roach, carp, tench and bream; although there are also 
localised populations of other species such as rudd, dace and chub that are of interest to 
anglers where they exist. 

SFCA’s members include all the significant Scottish coarse angling clubs, covering the full 
spectrum of coarse angling pursuits. SFCA promotes and facilitates the coaching of young 
anglers; organises competitive coarse fishing in Scotland; manages the Scottish 
international match team; and maintains the Scottish record fish list for coarse species. 
Several of our member clubs run their own fisheries, and SFCA itself is also actively 
involved in fisheries management through participation in certain scientific Fisheries 
Trusts, and in the Lowlands Canals Angling Partnership which manages angling on the 
Forth & Clyde and Union canals. We represent coarse angling interests in dialogue with 
other stakeholders at national and catchment level, among other things by participating in 
the Freshwater Fisheries Forum Steering Group (and its management structures sub-
committee) and in the Angling Tourism Development Group. 

INTRODUCTORY NOTE 

SFCA submitted a full response to the consultation paper that preceded the Bill, 
commenting on all of the proposals put forward at that time. Our evidence for the 
Committee concentrates on the aspects of the Bill that have the greatest impact on coarse 
fish populations or coarse angling. Should the Committee wish, we will be happy to amplify 
our position on any of these or other matters contained in the Bill. 

We have structured our submission to follow the order in which items appear in the Bill, 
and all references correspond to the relevant sub-headings and paragraph numbers in the 
text of the Bill. 

PART 1 - FISH FARMS AND SHELLFISH FARMS 

We do not propose to comment on this part of the Bill, which mainly concerns aquaculture 
carried out in the marine setting and primarily affects salmonid populations. We are aware 
of, and support, the views of the main angling and fisheries management bodies who have 
a direct interest in the issues concerned.

PART 2 - GYRODACTYLUS SALARIS: CONTAINMENT AND TREATMENT 
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We do not propose to comment in detail on all aspects of this part of the Bill, but we would 
wish to voice our concern over the provisions that would allow for large scale eradication 
of all species in rivers or catchments where an infestation of GS is detected. We 
appreciate that the power to apply selective eradication of affected species may have to 
exist as a last resort. However, that power should not extend to the eradication of stocks of 
species that are neither affected by nor capable of hosting GS. Nor should it apply to 
waters within a catchment that are not connected to the river in which the affected 
salmonid population lives. Stakeholders – including coarse angling interests – must be 
fully consulted when deciding the measures to be applied in the event of a particular 
outbreak, and such decisions must start from a presumption that eradication will not be the 
default approach. The implementation of appropriate containment measures is infinitely 
preferable and we believe that this will suffice in most situations. Where collateral damage 
to unaffected species, whether wild or introduced, cannot be avoided altogether, it must be 
kept to an absolute minimum. 

Para 19: Scottish Ministers’ power to make payments

We support this measure, but we submit that Ministers should not merely have the power
to make in compensation for eradication carried out under the GS but be under a statutory 
obligation to do so. Such payments should be calculated by reference to the full current 
replacement value of the stocks destroyed, and must be available to angling clubs who 
manage waters on a voluntary basis as well as proprietors who operate fisheries for 
commercial purposes.

In this context we would wish to point out an inaccuracy in the Financial Memorandum. 
Para 142 of the Explanatory Notes indicates that the Executive does not envisage that 
eradication or containment activities would bring any additional costs to bodies, individuals 
or businesses over and above any costs they may already face as a result of the presence 
of GS. This may be true of migratory salmonid fisheries, but it is patently untrue in respect 
of coarse fisheries. Coarse fish are not susceptible to GS, and thus the only costs faced by 
coarse fisheries in the event of an outbreak would be those directly arising from the loss of 
fish through eradication and the loss of business through containment measures. 

PART 3 - FISHERIES 

Para 20: Use of gaff, tailer or landing net 

We welcome the measures proposed. They provide essential legislative underpinning for 
the practice of catch-and-release, which we wholeheartedly support. We have no 
suggestions for amendments to the text of this part of the Bill. 

Para 21: Rod and line 

We particularly welcome the measures proposed to amend the statutory definition of ‘rod 
and line’. This is essential for coarse anglers in Scotland. To pursue our sport we need to 
be able to employ techniques that involve setting the rod in rests rather than holding it in 
the hand; and to be able to use more than one rod simultaneously where appropriate. 
These are appropriate methods for coarse angling and entirely legal in almost every 
country in the world. They pose no conservation risk. 

482



We also welcome the new definition of ‘foul-hooking’ and support the Bill’s aim of 
eradicating this practice. It has no place in any legitimate form of angling. 

We have no suggestions for amendments to the text of this part of the Bill. 

Para 22: Prohibition against using pike gags and certain keepnets 

We welcome the measures proposed. Pike gags are unnecessary and can be lethal – they 
have no place in modern angling practice. Properly constructed keepnets are essential to 
allow competitive coarse anglers to practice catch-and-release, but knotted or metallic 
mesh is damaging to fish and should rightly be prohibited. We have no suggestions for 
amendments to this Para. 

In addition to the measures set out in Paras 20 and 22, we would invite the Committee to 
consider adding provisions to prohibit the sale, possession and use of monofilament gill 
nets (with the exception of tightly regulated use of properly designed multi-panel sampling 
nets by bona fide scientists in appropriate circumstances) in any freshwater context. These 
have absolutely no legitimate use in the freshwater environment, and are the “weapon of 
choice” for inappropriate culling and poaching alike. 

Para 23: Close times for freshwater fish 

We make no comment on whether the measures described in this paragraph ought to be 
implemented in respect of any salmonids for which such close times do not presently exist. 
Insofar as they affect coarse fish species, however, we do not support the measures 
presently set out in the Bill, and would urge the Committee to make substantial 
amendments.

The Bill would insert two new sub-sections into Section 17 of the 2003 Act. The first of 
these, proposed as Section 17A, would give Scottish Ministers the power to establish 
weekly close times in respect of fishing for freshwater fish, mirroring powers that already 
exist in respect of fishing for migratory salmonids. Weekly close times for migratory 
salmonids may be a logical and effective conservation measure. Angling and commercial 
netting for those species is largely based on intercepting fish as they move from the sea to 
spawning grounds some distance further up the river system. Weekly close times can 
allow a proportion of the fish entering the river to make that journey unhindered so that the 
spawning population is maintained. Coarse fish, however, do not migrate through river 
systems in this way to spawn. They tend to breed in still or slow-moving water, and only 
move onto their spawning grounds – generally in shallow or weedy water adjacent to 
where they live through the year – immediately prior to the act of spawning. As a 
consequence, coarse angling does not exhibit the ‘interception’ dimension that 
characterises most fishing for migratory species, and thus weekly close times are neither 
necessary nor likely to be effective as a means of preserving spawning populations. The 
powers described in the proposed Section 17A are therefore irrelevant to coarse fishing, 
and we submit that this part of the Bill should be amended to exclude coarse species 
accordingly.

The proposed Section 17B of the 2003 Act would give Scottish Ministers the power to 
establish annual close times for freshwater fish other than trout. We have no view on 
whether such close times ought to apply for salmonids such as char or grayling, but there 

483



is no evidence of any conservation need for any national, regional, or species-specific 
close season for coarse fish in Scotland, and no benefit to be gained by such a measure.

Bearing in mind that all coarse angling is carried out on a catch-and-release basis, 
populations of wild coarse species such as pike and perch appear in general to be 
sustainable in the face of current and foreseeable levels of year-round angling, although 
localised pressure points may exist. On the other hand, stocks of species like carp that 
seldom reproduce successfully in Scotland need to be replenished periodically regardless 
of whether a closed season was in force.

Even if it was desirable to establish close seasons for some coarse fish, there is little 
chance of consistently identifying the appropriate time of year for this. Every coarse 
species spawns at a different time in the first six or seven months of the year, and in 
Scotland the time chosen by each species can be unpredictable - owing more to water 
temperatures than the conventions of the calendar. Spawning times for the same species 
often vary significantly between waters, even those in comparatively close proximity to 
each other.

With the benefit of detailed scientific data it may be found that there are grounds for 
localised restrictions to protect sensitive spawning sites for particular coarse species on 
some waters at certain times of year. However, national legislation is too blunt an 
instrument for that purpose. Conservation needs can more effectively be addressed by the 
adoption of appropriate rules by the individual fisheries concerned. We therefore submit 
that this part of the Bill should also be amended to exclude coarse species.  

If the Committee is not minded to accept our submissions to exclude coarse fish from the 
provisions in one or both aspects of Para 23, we would nevertheless ask that 
consideration be given to amending item (6) of the new sub-para 17A and item (7) of the 
new sub-para 17B. Both of these items say “An order under subsection (1) may specify 
that the effect of the order is applicable only to a particular part or area of Scotland”. In 
each case we submit that the text should clearly provide for the restriction in question to be 
applied not just to an entire area or catchment but, where appropriate, to a single river or 
loch, or to a designated part of a single river or loch. 

Para 24: Exemption from certain offences

We have no comments or suggestions for amendments in relation to this Para. 

Para 25: Freshwater fish conservation regulations 

In principle, we welcome the provision for Scottish Ministers to make Regulations for the 
purpose of the conservation of freshwater fish. We do not however agree with the 
statement in Para 50 of the Policy Memorandum that suggests this can substantially be 
achieved by giving Ministers the ability to specify particular baits and lures that may be 
used for freshwater fishing in the same way as they can for salmon under Section 33 of 
the 2003 Act. It is not the use of particular baits and lures that poses a threat to freshwater 
fish conservation: it is the irresponsible actions of some fishery proprietors, and that is 
what the Regulations should seek to control. If any regulation of baits and lures is 
necessary, appropriate rules can easily be imposed by individual fisheries.  
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We appreciate that the Committee is not at this time considering the subject matter of 
specific Regulations that may be made in future. However, the Policy Memorandum 
mentions the Executive’s intention to introduce Regulations under this provision in respect 
of certain issues that are of particular concern to coarse anglers. As these matters have 
been highlighted, we believe it is appropriate to make representations on them. 

The most important topic identified for Regulations is the provision of protection for 
freshwater fish species against removal or activities that adversely affect their 
environment. This must be a priority for action. Indiscriminate culling of coarse fish, 
generally by the use of nets, takes place on many waters in Scotland, yet at present the 
law exercises little control over the removal of freshwater fish by means other than rod and 
line. The use of electrofishing or poisons is regulated, but under section 2 of the Salmon 
and Freshwater Fisheries (Consolidation) (Scotland) Act 2003 a proprietor or occupier 
having a right of freshwater fishing may take any freshwater fish other than trout by means 
of a net or trap without the need for authority from any statutory body. 

Section 2 of the 2003 Act should be repealed and replaced by appropriate Regulations 
controlling all removals other than by rod and line. Regulations should only be allowed 
where there is a need for selective eradication to eliminate parasitic infection, infectious 
disease, or newly introduced invasive species. An exception should be made for small-
scale capture of fish in the course of bona fide scientific study. However, the system of 
regulation must not simply provide blanket exemption for any activity that purports to be 
conducted under any of these headings. Proposals must be subject to rigorous 
independent scrutiny to ensure that mortalities are kept to a minimum.

In addition, certain measures affecting the aquatic environment – such as lowering water 
levels at certain times, or installing gabions that obstruct weedbeds and shallow inlets – 
are carried out either deliberately or without regard to the consequences, and can impede 
coarse fish from spawning or interfere with the hatching and growth of recently-born 
juveniles. In some instances, small lochs have even been drained to eliminate native 
coarse fish before turning them over to commercial fisheries. The power must be provided, 
and applied, to prevent such activities. 

The penalties for breach of these provisions should extend beyond the imposition of fines 
to include provision to order anyone convicted of such actions to meet in full the costs of 
replenishing stocks of all species to their pre-existing levels. 

The other issue mentioned as likely to be banned by way of Regulations under this 
provision is the use of live fish as bait. We totally oppose such a ban. It would be both 
superfluous and disproportionate to the risks it purports to address. 

It is claimed by some that discarded or escaped livebaits have been responsible for the 
introduction of certain species to a number of waters in Scotland. There is no hard 
evidence for this, but even if it is true it could only account for a tiny fraction of the spread 
of locally non-native species and the dilution of genetic identity among established species 
in Scotland. There are several far more significant sources for inappropriate introductions. 
Most important among these are deliberate stocking by clubs, proprietors or individual 
anglers, and escapes or discards from aquaculture facilities and garden ponds.  

There is no necessary connection or causal link between the use of live fish as bait and 
the movement of fish between waters. These are two entirely separate issues. The 
appropriate way to prevent inappropriate introductions and transfers is by legislation 
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directly regulating fish movements. Such legislation is proposed Part 4 of the Bill, and has 
the support of SFCA. No additional Regulation is required. If the Executive believes it is 
essential to strengthen this by regulating the use of live fish as bait, the appropriate step 
would be to bring in provisions analogous to those in Denmark which directly restrict the 
use of livebaits to fish caught on the same day from the same water where they are being 
used. Whilst probably still superfluous, this is workable and would reinforce the message 
the Executive seeks to convey without alienating the angling community it aims to 
regulate. SFCA would be happy to work with the Executive and other stakeholders to 
formulate the details of a Regulation along those lines, and to promote compliance. 

Para 26: Enforcement of Community obligations 

This Para relates to sea fisheries. SFCA has no locus to comment on that subject. 

PART 4 – MISCELLANEOUS 

Para 27: Unauthorised introduction of fish into certain marine waters 

This Para relates to the marine environment. SFCA has no locus to comment on that 
subject.

Para 28: Unauthorised introduction of fish into inland waters 

We welcome the measures proposed. They are an essential step to underpin responsible 
fisheries management practices.  

We have concerns over the item proposed as sub-para (6) of the new para 33A, which 
says: “A person who commits an offence under this section may be convicted on the 
evidence of one witness.”. There seems no reason why this should be singled out for 
exemption from the normal Scots Law principle regarding the need for corroborative 
evidence, and we submit that the item in question should be struck out. With that 
exception, we are content with the text as presented. 

Para 29: Payments in respect of fish destroyed 

From the corresponding notes in the accompanying Policy Memorandum, it appears that 
this provision is primarily concerned with compensation to the operators of aquaculture 
facilities in certain circumstances. We have no locus to comment on that. 

However, if the provisions in question are also applicable to compensation for the tenants 
or owners of freshwater fisheries in similar circumstances, we would make the same 
comment in this context as against Para 19 in Part 2 of the Bill. Ministers should not 
merely have the power to make in compensation for fish destroyed under statutory 
authority; but be under a legal obligation to do so. Such payments should be calculated by 
reference to the full current replacement value of the stocks destroyed, and must be 
available to angling clubs who manage waters on a voluntary basis as well as proprietors 
who operate fisheries for commercial purposes.  
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Para 30: Payments for certain purposes 

We welcome the measures proposed, and look forward to seeing these powers being 
applied extensively and judiciously to the benefit of fisheries management for all species in 
Scotland.

Para 31: Information about fish farming and shellfish farming: economic, social and 
environmental aspects

This Para relates to the aquaculture industry. SFCA has no locus to comment on that 
subject.

PART 5 – GENERAL 

We do not propose to make submissions on the items in this Part of the Bill, but we will 
address relevant items in the schedule of minor and consequential amendments to which 
Para 34 refers 

Schedule of Minor and Consequential Amendments 

We comment only on Para 5, which puts forward certain amendments to the 2003 Act that 
are designed to improve the application procedure and operation of statutory Protection 
Orders under Section 48 of that Act. 

Whilst we welcome the measures in this part of the Bill as a step in the right direction, they 
fall short of the action necessary to remedy the fundamental flaws in the legislation 
governing access for angling. As it stands, the Bill misses a golden opportunity to address 
those flaws.

Section 48 allows Ministers to make Protection Orders that give proprietors in designated 
areas the protection of criminal law against unauthorised fishing for freshwater species in 
return for granting increased access for angling. In deciding whether to make a Protection 
Order Ministers must, among other things, “have taken into consideration the need for 
conservation of any species of fish” (Para 3[d] of S48). These principles are essentially 
sound; but from a coarse angling perspective Protection Orders have signally failed in their 
objectives. They have neither opened up a wider range of access, nor protected the fish 
themselves. Only on Loch Awe does a current PO promote the coarse angling 
opportunities available in the fishery and encourage the conservation of coarse fish 
species. Conversely, on many waters covered by POs access to pursue coarse fish is 
either denied outright, tacitly discouraged, or made effectively meaningless by restrictions 
on baits, methods or seasons. In addition, there are protected waters where the 
proprietors cull coarse fish or make it a permit requirement that all coarse fish captured are 
killed. So, despite the 1976 Act, not only do coarse anglers still face widespread 
restrictions on the extent to which they can pursue their sport, but under some Protection 
Orders they are only actually allowed to fish if they are prepared to become complicit in the 
destruction of the resource they are paying to fish for. 
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A number of other changes beyond those in the current Bill are needed if Protection 
Orders are to serve their purpose. A further phase of legislation will be necessary to 
achieve the optimum linkage between responsible access and properly funded, 
sustainable management. However, more can and should be achieved at this stage. We 
invite the Committee to consider the following issues: 

 Para 3[b] of Section 48 obliges Ministers, when deciding whether to make a Protection 
Order, to consult “a body which in their opinion is representative of persons wishing to 
fish for freshwater fish in inland waters in Scotland”. Such a body has been formed, and 
is known as the First Minister’s Consultative Committee. This Committee is a crucial 
component of the system, but legislation does not specify its status, composition or 
functions beyond the phrase quoted above. To aid transparency it ought to have a 
formal constitution, and its make-up must be prescribed to ensure it reflects the 
appropriate range of interests. As it happens, SFCA was invited to put forward a 
representative around eight years ago, and we have participated ever since. But it is 
unacceptable that the Committee exists only by virtue of ministerial preference and that 
the inclusion of particular organisations lies in the gift of officials or the Chair of the 
Committee. Relevant interest groups must be able to participate as a matter of right. 

 If Protection Orders are to serve their purpose, constructive dialogue between 
proprietors and anglers must be maintained. In most areas this takes place through 
Liaison Committees. However, there are presently several Orders covering waters with 
substantial coarse fish populations in which the Liaison Committees lack representation 
from coarse anglers. It is no coincidence that access for coarse angling in such areas is 
more difficult than elsewhere, and is often impeded by unjustified restrictions on fishing 
methods. The legislation must make it obligatory for Liaison Committees to be formed, 
and specify their composition to encompass angling interests reflecting the full range of 
species in the water to be covered by the Order.

 The Bill does not address two key anomalies in the current legislation. Firstly, under 
Section 11 of the 2003 Act, a person who fishes without legal right or written 
permission in a “proper stank or loch” (defined as ‘a stank or loch the fishing rights in 
which are owned by one person’) is guilty of a criminal offence. In effect, this affords 
the sole proprietors of such lochs the same protection as proprietors covered by a 
Protection Order, but without the quid pro quo of obliging them to offer any form of 
access whatsoever to anglers. The second is that S26 of the 2003 Act perpetuates 
long-standing legislation making it a criminal offence to fish without permission for 
freshwater species in certain rivers draining into the Solway Firth, again without any 
obligation on the part of proprietors to offer reasonable and responsible access. These 
anomalies are both inequitable and unacceptable. The protection of criminal law – no 
matter what the pattern of ownership or location of the fishery - should be afforded only
where proprietors offer reasonable access for responsible angling. Sections 11 and 26 
should be repealed or amended to correspond with the provisions relating to access 
that apply in Protection Order areas.
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We are sure the committee will understand why we are not represented at the 
meeting. We are using our limited resources to campaign for repeal of the 
1976 Act and Exclusion Orders granted under it. We wish to see the 
establishment of a Scottish Anglers Trust which would ensure that all anglers 
have access to Scotland's rivers and lochs at reasonable cost allied to 
conservation.
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SUBMISSION FROM SCOTTISH ENVIRONMENT LINK MARINE TASK 
FORCE

As Convenor of the Scottish Environment LINK Marine Task Force, I am 
writing to express our commitment to working with the Scottish Executive 
and fish farmers to build an environmentally sustainable aquaculture 
industry for Scotland. We welcomed the Strategic Framework for Scottish 
Aquaculture (SFSA), with its commitment to shaping an industry that 
"works in harmony with nature, managing and minimising transient 
environmental impacts, and avoids significant, cultural, long-term or 
irreversible changes to ecological systems…". We believe that the 
measures laid out in the Aquaculture and Fisheries (Scotland) Bill will go a 
long way to delivering the SFSA's vision. 

In particular, we greatly support the regulation measures laid out in Part 
1 of the Bill. Regulation, with sufficient resources made available to it, is 
essential to underpin the voluntary approach set out in the industry's 
own Code of Good Practice. We wholeheartedly agree with the SFSA 
that Scotland's waters are of exceptional quality, the foundation of the 
Scottish tourism industry, and provide livelihoods from different sources. 
The protection of such valuable marine resources for the communities 
and wildlife which rely on them must not be left to chance. Scotland 
deserves an aquaculture industry to be proud of, and the informational 
gathering, inspection and enforcement measures in the Bill will help us 
achieve this goal. 

LINK congratulates the Scottish Executive on this significant step in 
protecting our seas and coasts. We believe the next step is for 
aquaculture to become part of a wider framework of measures 
covering all human activities in the marine environment. We urge the 
Committee to endorse a Marine Act for Scotland, complemented by a 
UK Marine Act that meets Scotland's needs. 
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SUBMISSION FROM SCOTTISH SALMON PRODUCERS’ ORGANISATION 

The Scottish Salmon Producers’ Organisation (SSPO) is pleased to have the 
opportunity to respond to this consultation on behalf of Scotland’s salmon 
farmers in mainland Scotland, Orkney, Shetland and the Western Isles and the 
8,500 employees that rely on the industry’s long-term success and sustainability. 
Our response to this Aquaculture and Fisheries Bill is based on the industry’s 
commitment to good practice, environmental responsibility, sound commercial 
judgement and a vision of how Scottish salmon farming can and should compete 
successfully in a global market.

The SSPO welcomes the Executive’s clearly expressed support for the industry, 
its Code of Good Practice (CoGP) and the relationship between the Code and 
the proposed powers outlined in the Bill. “It underpins the voluntary measures 
primarily by providing “backstop” provisions …”1

Code of Good Practice

The salmon farming industry believes a voluntary approach through a robust and 
independently audited Code of Good Practice (CoGP) is the most effective, 
flexible and cost-effective means of achieving a sustainable aquaculture industry 
and with currently 95% of the salmon industry signed up to the Code, the 
provisions of this Bill would particularly relate only to the small number of 
companies in the industry who fail to sign up for the Code or are found to be in 
significant non-compliance with no indication of remedial action being taken. 

It was the industry’s view during the Executive’s consultation on the proposed Bill 
that many of the principles and provisions of the Code of Good Practice should 
be incorporated into any future legislation and that such legislation, as may be 
thought necessary, be phased in, in direct response to the performance of the 
industry’s compliance with the Code. 

It was also industry’s view that any appropriate legislation subsequently 
introduced should ensure compliance with robust standards of practice by those 
companies that are not subject to the Code of Good Practice.

We trust that in view of the proposed timescale for the legislation to be 
introduced and implemented that the Code of Good Practice will have the 
opportunity to prove itself. We recognise and acknowledge the high level of 
prominence that the Code has been given during the consideration of the 
legislation. 

Overview 

1 Aquaculture and Fisheries (Scotland) Bill Policy Memorandum, para 3 
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The SSPO is happy to comment on the proposed Bill as it currently appears, but 
is acutely aware that the Guidance and Procedural Documentation including the 
extremely important Guidance Notes for the Authorised Inspectors have yet to be 
developed. The SSPO believes it is vital that the work associated with the 
development of such Guidance be commenced with some urgency and with full 
industry participation to ensure that the enforcement of the Bill is efficient, fit for 
purpose and cost-effective and that the Code of Good Practice and those salmon 
farmers already compliant with it are given due recognition. 

We also believe that the Guidance Notes should have legal recognition 
alongside the Bill. 

It will also be vital to explore fully the mechanisms required to ensure that 
accurate and timeous information is provided to the Authorised Inspectors in 
relation to salmon farms’ compliance, or otherwise, with the Code of Good 
Practice.

Comments on Part 1 – Fish Farms and Shellfish Farms 

Authorised Inspectors

During the Executive’s consultation, the industry noted that neither 
FRS Fish Health Inspectors nor SEERAD Aquaculture Policy 
Division currently have any staff who have formal qualifications to 
cover fish health, parasite control, containment and engineering, or 
fish movements, therefore resources, qualifications and skills would 
need to be considerably enhanced in order to ensure that they 
qualify as the competent authority in respect of the proposed duties 
and responsibilities.

The EU envisages a competent authority in charge of the 
legislation.2

The industry is not yet fully persuaded that FRS has the necessary 
skills and abilities to allow it to be considered the most appropriate 
candidate for competent authority.

The critical point is that the level of expertise should be appropriate 
to the inspection and enforcement required. Therefore, we consider 
that other relevant organisations should be considered either as an 

2The EU draft directive states “It is appropriate to introduce at Community level a system of authorization of 
aquaculture production businesses….Such authorization should, where possible, be combined with or included 
in an authorization regime which the Member States may already have established for other purposes, for 
example under environmental legislation.  In addition, such authorisation would not be an extra burden to the 
aquaculture industry, taking into account a proposed Directive of 13.1.2004…….. on Services in the internal 
market.”
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alternative or, perhaps more appropriately, as a complementary 
service to FRS.  Levels of expertise within State Veterinary Service 
for example, especially in surveillance, monitoring, and providing 
guidance on enforcement action, would enhance existing or 
proposed arrangements, and assist with remote area provision.

Sea Lice Control 

The industry’s CoGP includes a section on sea lice control, based 
on the long established National Treatment Strategy that contains 
best advice on sea lice management. We accept that a degree of 
checking may be required, subject to reliable mechanisms being 
established for the accurate reporting of compliance, or otherwise, 
with the Code of Good Practice. We believe it should not be 
necessary for the Authorised Inspectors to inspect farms routinely 
to investigate potential parasite problems.  The CoGP chapter on 
sea lice management is particularly robust and should be given 
sufficient time to roll out and prove itself.

In the event that the Executive decides to approve by Statutory 
Instrument part of a Code of Good Practice, this chapter should be 
considered and used as Guidance for Authorised Inspectors when 
inspecting farms. 

It is unclear in the section “Monitoring and Enforcement: Code of 
Practice” whether it is the intention of Ministers to monitor 
compliance with an approved Code of Practice covering sea lice 
and escapes directly or to allow this via an appropriately accredited 
independent third party. In this regard and given that it is intended 
to extend the powers of Authorised Inspectors, there is potential for 
costly duplication where an independent third party is already 
auditing a farm. 

The industry has made significant progress in the management of 
sea lice through Farm Management Agreements and the Area 
Management Agreements with wild fish interests. Salmon farmers 
and wild fisheries interests have made significant progress in 
establishing a network of Area Management Groups throughout the 
west coast and Western Isles to promote better working 
relationships at local level between salmon farmers and fishery 
boards and trusts. 

In areas covered by Area Management Groups interested parties 
have come together to discuss the way forward for their particular 
loch systems and address specific local issues. The common 
objective is to promote better and more productive working 
relationships in the interests of long-term sustainable salmon 
farming and wild salmon fisheries. 
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Provision of Data (in relation to parasites and containment)

Industry would be happy to have further discussions with the 
Executive to explore how the significant quantity of data already 
available from Area Management Agreements might be interpreted 
and used to positive effect.

The Bill should also require such information from the wild fish 
sector to assess issues in their fullest context. 

We note that as soon as the information is provided to the Scottish 
Ministers, it may be disclosed to any member of the public, on 
request, under the Freedom of Information (Scotland) Act 2002 
(“the 2002 Act”) (or the related Environmental Information 
Regulations) with possible unfair commercial consequences. 

The industry would consider that records collated in an approved 
fashion and available for inspection by Authorised Inspectors would 
be a more appropriate method of sharing information. 

We are also concerned that if a fish farmer were obliged, by law, to 
provide such information, it would be inherently unfair if the 
information disclosed were then used in evidence against the 
farmer in subsequent criminal proceedings, in effect breaching the 
farmer’s legal privilege against self-incrimination.

Containment

The CoGP section on containment remains best advice and should 
be incorporated into the Guidance that Authorised Inspectors use 
to audit farms. 

Containment of fish is a priority for every fish farmer.  Significant 
improvements have been made and continuing improvement is 
enshrined in industry practice. Scottish salmon farmers are working 
at local, national and international level through participation in the 
Tripartite initiative with wild fish interests and the Scottish Executive 
and contributing to the work of the North Atlantic Salmon 
Conservation Organisation (NASCO) with Governments and 
industry in other EU countries, Canada, Norway, USA and the 
Faroes to address this issue. 

Enforcement Notices

The industry seeks clarification on whether the “order” referred to in 
Sections 1 & 2 is intended to mean a Statutory Instrument of 
general application or, alternatively, whether the Executive will 
have power to issue an “order” in the form of an ad hoc instruction 
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or direction issued, from time to time, to any fish farmer it may 
choose.

If the former, there are legislative safeguards in place to allow 
consultation on the precise wording of the Statutory Instrument. 
However, if the latter is intended, then the industry is concerned 
that there may be a criminal sanction for non-compliance with an 
“order”, which may be uncertain, unspecific or even unworkable 
and issued without the prior legislative scrutiny.

It is important that there is also a structure of basic “checks and 
balances” to ensure that a fair and proportionate balance is struck 
between the public interest (to maintain standards, to contain fish 
and to prevent the spread of infection) and the equally valid private 
interests of fish farming businesses (to protect their private property 
and business against undue interference). 

The industry would be happy to work with the Executive in 
developing Guidance on the investigation of complaints.  Equally, 
we would wish to ensure that Authorised Inspectors were protected 
against criticism in the event that they chose not to respond to a 
complaint.  The public purse should not be expected to bear the 
cost of investigating vexatious or malicious report and provisions 
designed to minimise the likelihood of such reporting should be 
incorporated into legislation. 

With regard to enforcement notices for sea lice treatment, there is 
potential for conflict with SEPA in respect of CAR licences where 
treatment for a parasitic infection is required.  No specific proposals 
are yet made in respect of this potential conflict or the means to 
resolving it. 

The industry would seek assurances that mechanisms are in place 
to ensure that such a power would only be exercised with the 
agreement of the veterinary surgeon responsible for the fish 
concerned. If a sea lice treatment is carried out without such an 
agreement then the company’s insurance is invalidated. In any 
instance where a treatment is directed against the advice of a 
veterinary surgeon there needs to be a provision for compensation 
for damage to or the loss of stock.

In addition, should such a ‘directed treatment’ effectively constitute 
a follow up treatment, this would be subject to a SEPA consent, 
and therefore may be refused. The Authorised Inspectors would be 
in breach of the Environmental legislation if they were to insist on 
such treatment. In the event that the Authorised Inspector is able to 
override SEPA, one of the longer-term consequences might include 
reduced biomass consents in the future. 

Such an unnecessarily precautionary approach could be avoided if 
there was access to other products suitable for the purpose. 
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The industry is also concerned about how the Authorised 
Inspectors’ powers fit with the Controlled Activities Regulations 
administered by SEPA and the National Treatment Strategy?

If powers for such Enforcement Notices are to be included in the Bill, the 
following controls are proposed.  This is not intended to be an exhaustive 
list and in each proposal there is a need to ensure a consistency of 
approach across the country:

o Requiring the Authorised Inspectors to provide reasonable notice of 
the proposed action.

o Requiring the Authorised Inspectors to make full and frank 
disclosure of the evidence and data on which any regulatory 
decision is based (including expert scientific input).

o Requiring the Authorised Inspectors to make provision for duplicate 
test samples to be maintained and available for independent 
analysis, on request. 

o Creating a framework for the due consideration by the Authorised 
Inspectors of alternative proposals from the affected party, prior to 
implementation of the proposed enforcement action. 

o Creating a right of appeal against the Authorised Inspectors 
decision through mutually agreed mechanisms. This should not 
prevent the implementation of protective measures that are 
genuinely urgent.

o Imposing an obligation of confidentiality upon the Authorised 
Inspectors.

o Duty to exercise reasonable care –there should be an obligation to 
exercise reasonable care in connection with any enforcement 
action. For example, wide powers are conferred on the Scottish 
Ministers to authorise Inspectors to take “any action they consider 
necessary” and to recover the expense from the farmer. Those 
powers must carry with them a responsibility to act with reasonable 
care.

o Likewise, the Bill currently allows the Scottish Ministers to recoup 
from a defaulting party the expenses incurred by the Inspectors in 
implementing enforcement action. These sections should be 
amended to make clear that only reasonable and necessary 
expense is recoverable, and that the Ministers and Inspectors must 
act reasonably and with due prudence when incurring any such 
expense.
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COMMENT ON PART 2 – SALMON AND FRESHWATER FISHERIES– 
Gyrodactylus Salaris 

Clearance of Farms

The SSPO supports the UK and Scottish Executive stance on 
maintaining Gs as a notifiable disease.  There is a difference 
between “eradication” and “treatment”. There should be powers to 
“treat” fish for the disease rather than to “eradicate” the disease. 

There should be compensation for clearance.  Fish Farms that 
have stock destroyed because of an outbreak in the catchment or 
nearby catchment under any eradication programme should be 
compensated for the destruction of fish. 

A further evaluation of Gs is required in the light of the potential EU 
ban on the use of formalin as a parasiticide. 

The industry would also seek clarification on the proposed form of 
words  which allows for the designation of marine waters (as 
opposed to “brackish” waters) as being infected, although G.salaris 
does not survive in marine water.

Industry is also very concerned about the potential risks posed by 
recreational gear and the consequent threats to aquaculture. 
Consideration should be given to requiring anglers to complete a 
declaration of disinfection.

Comment on Part 4 – Miscellaneous Provisions 

Movement of Fish

The restriction on the movement of fish would greatly encumber the 
industry’s ability to operate efficiently and cost-effectively. Such a 
move represents a fundamental and significant threat to the viability 
of the industry if the flexibility required to manage standard 
operational needs (e.g. the ability for operators to move fish without 
delay to avoid exceeding biomass permits) is constrained or 
restricted.

There appears to be little recognition in this proposed Bill of the 
progress made by industry since 1999 in respect of improvements 
in bio security, the development of the Code of Practice on ISA and 
the high levels of compliance with it and the Code of Good Practice 
for Scottish Finfish Aquaculture. 

The industry Code of Good Practice defines seawater farm 
management areas and requires the farmers operating within these 
areas to have Farm Management Agreements in place.  These 
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Agreements form the basis for the co-operative management of fish 
health and husbandry issues.  Where movement between these 
defined areas is required for management purposes, the Code 
requires a documented risk assessment and a written agreement 
where more than one farmer is involved. 

We believe that the Bill should require that decisions on, and 
approval for, the movement of fish be based on acceptable 
outcomes from risk assessments rather than requiring written 
consent of Ministers.  Risk assessment-based approaches are 
strongly advocated in the industry’s Code of Good Practice, in new 
European Fish Health legislation and by the OIE. 

The industry is happy to provide notification of fish movements 
including broodstock, in line with recommendations in the CoGP, 
including risk assessment.

Payments for Fish Destroyed

The industry welcomes the principle of compensation, but 
discretionary powers may add to the lack of confidence for 
investors in fish farming in Scotland. 

Without the condition of discretionary powers the proposal presents 
an opportunity to assist an insurable position as a result of the 
prospect of 50% compensation.

Shared risk may not be applicable to innocent victims of the 
eradication of stock due to the introduction of a disease or parasite, 
e.g. G. salaris by anglers. 

Compensation should be paid for the statutory testing of 
broodstock using destructive methods. 

The SSPO position is that: 

1. Compensation should apply to fish ordered to be destroyed. 

2. The level of government compensation should address the losses 
as they occur with further compensation subject to an evaluation of 
extenuating circumstances in each instance. 

Mandatory Information Collection – economic, social and environmental aspects 
of fish farming

The industry is supportive of the principles of developing high-level 
indicators to monitor the performance of the industry and to allow 
the Scottish Executive to formulate future aquaculture policy.
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The industry is happy to explore ways in which certain data might 
be shared, although we consider that the Executive is already well 
informed, from information obtained through the Annual Production 
Survey as well as through extensive data voluntarily produced by 
producers and trade bodies. If further information is indeed required 
for the purposes of developing future policy, we are concerned that 
such benefit as may exist may be outweighed by the administrative 
and financial burden that is likely to be imposed on fish farmers in 
generating, compiling and processing this data. 

The industry would be reluctant to adopt data collection 
commitments that required extra administration and cost, 
compromised Stock Exchange rules or required changes to 
companies’ current financial reporting structures. Any agreed data 
collection protocols must be suitable for companies of all sizes.

Industry would stress that the issues of commercial confidentiality 
and administrative and financial cost of collating such data, and 
that referred to in earlier sections of this submission, are very 
important and would require further exploration with the Scottish 
Executive. 

The Scottish Salmon Producers’ Organisation thanks the Committee for the 
opportunity to present evidence on this important Bill and would be pleased to 
arrange for further evidence on any particular issue, should the Committee wish 
to explore other matters more closely.  Representatives of the organisation will 
also be available to give oral evidence if the Committee deems that useful.

499



SUBMISSION FROM THE SCOTTISH SPCA 

The Scottish SPCA welcomes this opportunity to comment on the Aquaculture 
and Fisheries Bill.

The Scottish SPCA

The Scottish SPCA is Scotland's oldest and largest animal welfare 
organisation. The Society’s main objective is to prevent cruelty to animals and 
to promote kindness and humanity in their treatment.  

The Scottish SPCA’s 49-strong Inspectorate is recognised by the Crown 
Office as a specialist reporting agency in cases of breaches of animal welfare 
legislation, and Inspectors will be authorised by the Scottish Ministers to act 
as Inspectors under the Animal Health and Welfare (Scotland) Act. 

Introduction

As the Scottish SPCA’s primary remit is animal welfare, the Society has little 
to comment on regarding the vast majority of provisions in the Bill. However, 
the Scottish SPCA is concerned with the welfare of farmed fish. As with any 
farmed animal, the Society believes that fish should be protected from 
unnecessary suffering and afforded the “Five Freedoms” of animal welfare. In 
2003, the Scottish SPCA contributed to the Welfare Subgroup of the Scottish 
Executive’s Aquaculture Health Joint Working Group. This group was tasked 
with drawing up a code of practice for the welfare of farmed fish. This code of 
practice has now been incorporated into the Code of good Practice for Finifish 
Aquaculture. However, the Society would welcome statutory welfare codes for 
farmed fish. 

Parasites

The Scottish SPCA welcomes the provisions in Section 3 of the Bill, which 
allow for the inspection of fish and shellfish farms to determine the levels of 
parasites. The Society particularly welcomes these provisions relating to sea 
lice (Caligus elongates). Sea lice can severely undermine the welfare of 
farmed fish. 

Moreover, the Scottish SPCA believes that given the potential threat caused 
to already dwindling, and sensitive, wild fish stocks, from parasites and 
escaped farmed fish, regulatory regimes to control parasites and prevent fish 
escapes are both necessary and appropriate.

Powers of Inspectors

The Society believes that given the wide impact of parasite infestations on fish 
farms and of escapes affecting the environment, wild fish stocks and the 
welfare of the farmed fish, the powers of Inspectors under Section 9 are 
appropriate. Inspectors should be able to inspect farms for signs of parasite 
infestation, or escapes, along with assessing the measures in place to prevent 
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infestation and escapes. Where failings are found, Inspectors should be able 
to issue enforcement notices to ensure that problems are addressed and dealt 
with.

Prohibition against using pike gags and certain keepnets

The Scottish SPCA welcomes the measures to outlaw the use of pike gags 
and certain types of nets which potentially cause suffering to fish.  The 
Scottish SPCA has long been opposed to the use of such gags and strongly 
urges the Committee to support this Section in the Bill. 

The Scottish SPCA also urges the Scottish Executive to recognise that fishing 
offences commonly occur in remote areas. For this reason the Society 
believes that, as in section 19A of the Wildlife and Countryside Act, it may be 
necessary to make provision to allow for the prosecution of offences to 
proceed on the evidence a single witness. 

General

The Scottish SPCA expresses disappointment that the Bill fails to prohibit the 
use of live vertebrate bait. The use of live vertebrate as bait is inhumane and 
in any other situation would be in breach of animal welfare legislation, such as 
the Animal Health and Welfare (Scotland) Act.

While the Society notes that the Scottish Executive intends to introduce a 
Scottish Statutory Instrument on this issue, with the intention of prohibiting the 
practice, it would be far preferable if this could be simply dealt with on the face 
of the Bill. The Scottish SPCA urges the Committee to recommend that 
live vertebrate bait is prohibited on the face of the Aquaculture and 
Fisheries Bill. 
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SUBMISSION FROM SEA FISH INDUSTRY AUTHORITY 

General Comment 

The marine cultivation industry has some reservations over the extent of the 
‘enabling powers’ conferred to Ministers by the Bill.  The main concern is that in 
future Statutory Instruments or Orders might be made without the opportunity for 
industry representation on the matter and without due parliamentary scrutiny.  

Detailed response 

Part 1

Section 3 and Section 4 Inspections: parasites 

The industry is of the view that Caligus elongatus is not a significant problem and 
therefore does not require specification.  In addition, neither of the specified species 
of sea louse are problematic for marine fish species such as halibut and cod.  
Consequently this sector feels that there should be provision for an exemption for 
them at this stage.  Likewise, shellfish are totally unaffected by the specified 
parasites and would require no inspection under these provisions, they should 
therefore be excluded. 

Section 5 Inspection: containment and escape of fish 

Subsection 3 a) Taking of samples 

Where equipment is removed for testing it is unclear whether it may be subjected to 
destructive testing and if so whether the farm will be compensated for its loss should 
it be found to be of satisfactory standard.  If the testing is non-destructive in nature, it 
may still render the equipment unserviceable, so there should also be provision for 
compensation in this event.  In addition, there appears to be no provision for the 
return of any equipment taken for sampling. 

Section 6 Enforcement notices 

Subsection 2 d) Recovery of escaped fish 

Whilst farms should have contingency plans to prevent escapes and recover, where 
practicable, the stock that has escaped, in most locations it would be extremely 
difficult to enforce the requirement to recover all escaped fish. 
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Part 2

Section 13 Order under section 2 of the 1937 Act: additional powers 

Whilst we support the general provisions on Gyrodactylus salaris these provisions will 
affect marine fish (cod and halibut) farms in adjacent waters.  As far as we are aware, 
these species are unlikely to harbour or be affected by Gyrodactylus salaris.  As 
such, marine fish farms should be excluded from these provisions. 

Subsection a) i)

It is not clear whether ‘any vehicle’ would include boat traffic in designated marine 
waters.  If they are included, the day to day running of a sea-based farm could be 
severely affected by the requirement for disinfection [Subsection a) ii)] – which may, 
for all practical purposes, be meaningless for a boat hull.  Capture fisheries, and 
other boat traffic, in the area would also be affected by these provisions.  It is unlikely 
to be possible to enforce this provision effectively at sea. 

Subsection b) 

The removal and disposal of dead fish from fish farms, marine or salmonid, is already 
heavily regulated and should not be encompassed by this measure. 

Subsection c)

It would be extremely difficult, if not impossible, to regulate entry or exit from a 
designated marine area as fishing, freight, ferry and recreational users would be 
affected.  The sea is not the same as the land.  This provision may be unworkable. 

Section 14 Preliminary designation of an area by order 

Subsection 2 a) 

This provision could prevent marine fish (cod and halibut) farms from going about 
their day to day business, when they pose little risk.  The Gyrodactylus provisions are 
intended to safeguard salmonids in predominantly freshwaters.  Should marine fish 
farms be constrained by them?  We recognise that the situation in relation to 
salmonid installations in the sea may be different. 

There is also the need to clarify whether this measure [particularly 14 2 a) (i)] may 
affect capture fisheries for either fish or shellfish in a designated area.  Marine 
species pose little risk and any removed for consumption as part of a fishery would 
pose no risk. 
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Section 15 Construction of barriers to movement of fish, treatment of waters with 
chemical agents etc 

Subsection 5B Gyrodactylus salaris: treatment of waters with chemical 
agents

It is unlikely to be practical to treat a designated marine area to eliminate potential 
Gyrodactylus presence.  Treatment of any marine fish farm under such 
circumstances would be of limited use. 

Looking at the provision more widely, the chemicals used to treat rivers to eliminate 
Gyrodactylus are extremely toxic and, in effect, poison a river system, severely 
disrupting its ecology.  The intension may be to safeguard salmonids, but the 
‘collateral damage’ to other, less glamorous, species can be catastrophic and may 
not be justified on environmental grounds.  Many important salmonid river systems 
also contain endangered or threatened freshwater species of high conservation 
value, either nationally or internationally.  To treat these systems would risk a higher 
level of overall environmental damage than that which may arise from Gyrodactylus.
In addition, experience from Norway indicates that the practice of treating rivers is 
extremely controversial, attracting criticism from conservation groups, fishery 
interests and recreational users.  There are also indications that the elimination of 
Gyrodactylus may only be temporary in some treated river systems. 

If this provision is to remain, the Norwegian experience should be examined in detail 
and it should be made explicit that chemical treatment is the measure of absolute last 
resort.

Section 17 Clearance of certain fish farms 

Subsection 5C Clearance of certain fish farms 

This extends the provisions of the 1937 Act to allow the inclusion of any marine fish 
(principally cod and halibut) farm in the requirements to clear a farm and destroy all 
stock showing signs of disease or parasite presence.  Is it the intention to close 
legitimate businesses that may pose little risk?  If not, marine fish farms should be 
excluded from the provisions. 

Subsection 5D and Section 18 subsection 5E 

These make it an offence not to comply with Subsection 5C and give Ministers 
further powers.  These provisions should be reviewed to ascertain whether they 
should apply to marine fish farms. 

Section 19 Gyrodactylus salaris: Scottish Ministers’ power to make payments 

Subsection 2 

This provision explicitly prohibits payments for fish destroyed under the provisions of 
the 1937 Act.  As it is the stated intention to make payments for fish destroyed under 

504



Part 4 Section 29 ‘Payments in respect of fish destroyed’ of this Bill, this should be 
made explicit at this stage, otherwise the two provisions appear contradictory.

Part 3

Section 23 Close times for freshwater fish 

Subsection 17B Annual close time for freshwater fish other than trout

Item 4 

It is not clear if there is provision under items a) or b) to allow for emergency 
harvesting of a water body to prevent mortalities etc from events such as low water 
levels, low oxygen concentrations or contamination etc. 

Part 4

Section 27 Unauthorised introduction of fish into certain marine waters 

Subsection 2C Unauthorised introduction of fish into certain marine waters  

These provisions are made under the 1937 Act, they are intended primarily for 
salmonids but will impinge on cultivated marine species such as cod and halibut.  Is 
this intended and required?  The BMFA have made helpful recommendations in 
respect of revising this section. 

Item 3 

There should be provision for a single written enduring consent for the multiple 
movement of marine fish from a hatchery to a production site or sites.

Item 3 c) i) 

Are there salt water areas/bodies forming part of inland waters in the UK?  Is this 
intended to include onshore marine hatcheries?  If so, fish, shellfish or both?  Would 
their inclusion be necessary or helpful? 

Section 29 Payments in respect of fish destroyed 

These provisions exclude payments for any shellfish stocks destroyed under 
provisions of this Bill.  Shellfish cultivators should have the same protection as fish 
farmers. 

There is also no provision for compensation for ‘consequential loss’ for either fish or 
shellfish farmers arising from Orders made under this Act preventing them from, 
moving or harvesting their produce, when they are not the primary target or concern 
of the disease or parasite control measure and are only caught-up because of 
proximity. 

505



Section 30 Payments for certain purposes 

Subsection 5 

From the wording it is not clear whether the Sea Fish Industry Authority (Seafish) 
would be considered to be engaged in the sea fish industry in the UK.  It appears not 
to be. 

Section 31 Information about fish farming and shellfish farming: economic, social 
and environmental aspects 

The industry remains concerned about the requirement to provide financial and other 
commercially sensitive data and the creation of an offence if they do not comply. 
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SUBMISSION FROM SHETLAND AQUACULTURE 

Shetland Aquaculture is the trade association representing all fin fish aquaculture 
producers in the Shetland Isles. Member farms are engaged in the production of 
salmon, cod, sea trout, halibut and rainbow trout. By far the most significant 
production in volume terms is salmon and the large majority of members are also 
members of the Scottish Salmon Producers Organisation Ltd. As 30% of all 
salmon grown in the UK is farmed in the Shetland Isles we wish to ensure the 
impact of additional regulation on our ability to operate is proportionate and not 
adding further burdens to our farmers. With regards to the development of the 
Aquaculture & Fisheries (Scotland) Bill, we would wish to add our full 
endorsement to the written submissions from SSPO Ltd, as attached to this 
letter. We have collaborated at all stages with the SSPO submission.

The membership in Shetland would like to add further emphasis to concerns 
already raised and highlighted by SSPO Ltd, and in particular with regard to the 
following: -

Part 1 – Fish and Shellfish Farms 
Authorised Inspectors

Our members would like to see a full consideration given to the merits of 
extending the role of the State Veterinary Service to cover fish health and welfare 
and parasite control. Such a revised role would ensure that either local veterinary 
practice with specific fish health capability, or a companies own vet, could act at 
all times as agents of SVS in respect of the powers within the Bill. This would 
have the additional value of helping underpin specific fish vet provision within 
remote or rural practice.

Part 4 – Miscellaneous Provisions 
Movement of Fish

We would wish to see the local veterinary practitioner or company vet have the 
authority to participate in and approve any risk assessment required for the 
purposes of sea water to sea water movements of fish. Members are concerned 
at the potential for delay and obstruction in routine operational matters from a 
process involving submission of a risk assessment for approval. As an example, 
producers who use a nursery site for smolt or juvenile placement, before moving 
fish to an ongrowing site at a later stage, would wish to have such a movement 
risk assessed at the outset and not have to undergo repeat procedures for every 
time this type of event took place.

We are pleased to have been given an opportunity to make these points to the 
Committee and would be happy to elaborate further or discuss in more detail. 

507



SUBMISSION FROM SHETLAND ISLANDS COUNCIL

Further to the Shetland Islands Council’s response to the consultation on the 
proposed Aquaculture and Fisheries Bill, the opportunity to provide further material 
to the Environment and Rural Development Committee is welcomed. 

As a general comment it is worth noting that none of the provisions in the proposed 
Bill will directly affect the regulatory function exercised by the Council in respect of 
issuing works licences for aquaculture developments under the terms of the 
Zetland County Council Act 1974.  This will continue to be the case once the new 
legislative framework to bring aquaculture into the planning regime comes into 
effect in early 2007.  Currently Shetland Islands Council does not exercise any
regulatory function in respect of the Fisheries section of the proposed Bill. 

Clearly the Bill will significantly increase the workload of the Fish Health
Inspectorate within the Fisheries Research Service.  It is essential that this service
is adequately staffed in terms of expertise and resources. 

The reasons for a regulatory regime to control parasites and to contain and prevent 
fish escapes are well documented.  Although the reasons have little relevance to 
Shetland, due to a lack of any significant (in Scottish terms) wild migratory salmon 
or sea trout stocks, it is considered that the proposals in the Bill will assist in 
achieving the goal of control (of parasites and escapes) and as such they are 
appropriate.  There is likely to be some short term cost implication to the industry 
but this should ultimately result in long term economic benefits once control is
achieved given that the lice problem is estimated to cost the industry £35 million 
per annum.  The ability to amend the definition of parasite as required is sensible in 
terms of applying the precautionary principle.  Powers accorded to Fish health 
inspectors are appropriate and broadly in line with those already contained with the 
Diseases of Fish Acts 1937 and 1985. 

It is noted that the Bill proposes adoption, monitoring and enforcement of codes of 
practice, or parts thereof, relating to the control of parasites, and prevention and 
recovery of escapes.  The aquaculture industry is currently establishing an auditing
scheme for its own Code of Good Practice and it is assumed that there will be a
dialogue between FRS inspectors and the auditing company (probably Food 
Certification Scotland) to ensure they work to the same set of standards.  Without 
this there is potential for confusion. 

The proposals within the Bill for controlling live fish movements in marine areas 
may cause problems for a small number of companies who hold smolts on one site 
for up to 12 months prior to moving them to other sites some distance away for 
growing out to harvest.  As this practice can, and has, resulted in the spread of 
certain diseases provision for these movements to require consent from Scottish 
Ministers is appropriate.  On a similar theme it is considered that the opportunity to 
further limit the spread of diseases by requiring sites to be stocked with smolts 
from a single freshwater source has been missed from the Bill. 
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No substantive comments are offered on the Bills’ provision in respect of 
freshwater fisheries as they have limited relevance in Shetland.  However the 
provisions within the Bill should achieve the aim of improving the current 
legislation, welfare of wild fish and conservation measures for freshwater fisheries. 

In respect of Gyrodactylus salaris, the extent of any impact of the proposed 
regulations to contain and/or treat this problem should it occur will be dependent on 
location and severity of the infection.  Where clearance of fish farms is required as 
a control mechanism there will be economic consequences for the farmer as there 
is no compensation for any fish destroyed as part of this action.  Impacts on 
biodiversity will again be determined by location and extent of the problem and the 
time taken to eradicate the parasite from a water course.  In time biodiversity may 
recover but perhaps not to its original level and the range of species may be 
different to that originally present. 

In summary the provisions within the Aquaculture and Fisheries Bill are considered
appropriate in terms of the aims of the Bill but will have little impact on current and 
future regulation of the aquaculture industry by Shetland Islands Council. 
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SUBMISSION FROM THE SOLWAY SHELLFISH MANAGEMENT 
ASSOCIATION 

In response to the Environment and Rural Affairs Committee’s call for 
evidence on the Aquaculture and Fisheries (Scotland) Bill the SSMA has 
carefully considered the proposed Bill and wishes for the following comments 
to be considered as evidence.

The SSMA notes that there are no proposals which would further strengthen 
the enforcement powers conferred on the Grantee of a Regulating Order 
(RO). The SSMA is hopeful that that such proposals will be brought forward at 
stage 2 of the bill process and requests that, should this be the case, the 
Committee gives serious consideration to them .  

In particular, the SSMA would welcome: 

 powers to make the make the process through which licences issued 
through an RO can be could be revoked more straightforward; and

 the fine levels, which at present are considered to be punitive, for 
Regulating Order offences being brought into line with those available 
for fisheries offences more generally, thus providing a suitable 
punishment and, more crucially, a greater deterrent to those intent on 
illegal fishing.

The SSMA considers that enhanced powers to enforce RO’s are vital to the 
success of such local fisheries legislation. 
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SUBMISSION FROM THE TAY DISTRICT SALMON FISHERIES BOARD 

Evidence on the Aquaculture and Fisheries (Scotland) Bill 

The Tay District Salmon Fisheries Board welcomes the opportunity to pass on 
some observations regarding the Aquaculture and Fisheries (Scotland) Bill. 

We are particularly encouraged that this Bill seeks to address major problems 
affecting freshwater and salmon fisheries in Scotland and provides powers to 
deal with the very real future threat of Gyrodactylus. We would urge the 
Committee to ensure that this Bill does not become diluted. 

We make the following observations. 

Definition of parasites 

In Section 4(1) parasites are defined. We consider that this definition is not 
wide enough and should include other parasites such as the freshwater louse, 
Argulus spp, which is of particular concern to Tay DSFB.

Argulus spp does not yet appear to occur in many parts of Scotland, however, 
in Tayside two species are now present. Argulus coregoni is present in the 
Tay and some of its tributaries and affects wild fish. We have been conducting 
a survey into occurrence this summer and have found it present on juvenile 
and adult salmon, brown trout and grayling. This parasite has been present 
for several decades, but its origin is unknown. However, another species, 
Argulus foliaceus is also present in the district. This parasite caused severe 
problems to a rainbow trout fishery in the 1990s near Bridge of Earn. In the 
last few years it has also appeared in a stocked trout loch near Blairgowrie 
and such has been the extent of problems in a loch in Fife that fishing has had 
to cease in summer. Based on information available it is very likely that  the 
latter species of Argulus, at least, seems to have been introduced by stocked 
fish. One rainbow trout fishery in the area has taken the precaution of 
disinfecting anglers equipment before they can fish, and rears their own fish in 
an attempt to prevent the arrival of this parasite while others do not take the 
same precautions which could result in the spread of Argulus spp across the 
Tay Catchment, as well as to other areas, through e.g. fish transfers.

This parasite is a serious and spreading issue and should be included in the 
Bill.

Fish movements 

We welcome the provisions to control the movement and introduction of trout 
and other freshwater fish to Scottish waters. Non-native species are 
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spreading across Scotland affecting native populations. Parasites, such as 
Argulus, described above are also being spread by uncontrolled stocking, 
ironically then impacting on the very fisheries which introduced the fish in the 
first place! It is in the interest of all, whether fisheries or biodiversity interests, 
that effective controls are put in place. In this respect we welcome the 
proposals, but we do have reservations as to how this will be enforced on the 
ground.

However, we are disappointed that fish farms will be exempt from such 
controls. Transfer of parasites, diseases and non-native species could also 
come by this route. This is not a trivial issue. Only recently, for example, it has 
been established that on the River Earn in Perthshire a population of non-
native signal crayfish has now become fully established. These animals have 
reached plague proportions in some rivers and threaten the whole ecology of 
those rivers in which they are present. Curiously the epicentre of the crayfish 
population is right adjacent to a rainbow trout farm. One rash introduction at 
some time in the past will blight the River Earn (and in the long term probably 
also the River Tay) for evermore. Fish farms really cannot be allowed to just 
do as they please. 

Section 21 – Rod and Line 

Regarding the proposed Section 3A(4) to be inserted into the 2003 Act, we 
are content with this provision. The River Tay is the principal area in Scotland 
where salmon are fished for by boat. Therefore, any amendments to this 
section would have significant consequences for fisheries in Tayside. We are 
happy with a maximum of four rods per boat. 
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SUBMISSION FROM THAMES FISHERIES CONSULTATIVE COUNCIL 

I am writing to you on behalf of the Thames Fisheries Consultative Council 
(TFCC) relating to the current Aquaculture and Fisheries (Scotland) Bill. The 
TFCC represents around 100,000 anglers in the Thames region. We know 
that many anglers travel north of the border on annual vacation. 

I would be most grateful if you would record our full support and backing for 
the submission submitted fro the Environment and Rural Development 
Committee on behalf of the Scottish Federation for Coarse Angling (SFCA). 

We fully endorse the statements made by the SFCA and would hope the 
committee would pay due consideration to the needs of coarse anglers, which 
are a significant and vital part of Scotland’s pleasure angling economy. 
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SUBMISSION FROM UNITED CLYDE LING PROTECTIVE ASSOCIATION 
LTD

 to submit the 
ttached comments on the Analysis of the Consultation Responses.  

s which are obviously relevant to our 
ituation on the River Clyde and its tributaries. 

heir agents have powers of 
ompulsory access? 

re a landowner may wish to restrict 
ccess and prevent them from tackling GS”. 

ans of dealing 
ith this alien and to prevent it from colonising the whole of Scotland. 

eans of dealing with this creature.   
o date, approximately 70,000 have been killed. 

yfish and any other alien invader, parasite or disease that 
ay appear in the future. 

Question 39  m the 
prescribed area in a protection order for non-compliance) 

ders without further 
onsultation with those currently involved with protection orders. 

uestion 41 Regulating the movement of fish into inland waters 

recent years it has been discovered that there is an established population of Barbel 

ANG

I have been instructed by the Directors of the above Association
a

We have only commented upon those question
s

Question 32   Should Scottish Ministers and t
c

It is noted that the proposal to be implemented is to give Scottish Ministers and their 
agents powers of compulsory access “whe
a

GS is a very serious threat and the granting of such powers is well justified.  
However, there are currently other circumstances where it is essential that access by 
those dealing with other problems is not restricted.    For example, in a number of 
waters in Scotland the North American Signal Crayfish is causing significant damage 
to aquatic life and to riverbanks.  It is extremely important to find me
w

For several years, with support from Scottish Natural Heritage (SNH), the United 
Clyde Angling Protective Association Ltd. (UCAPA) has been trapping crayfish by 
various means in an attempt to find an effective m
T

UCAPA is aware of two areas, one on Clyde and one on the North Esk, where 
landowners are denying access to those engaged in projects designed to learn how 
to deal with the crayfish.    Accordingly UCAPA recommends very strongly that the 
Bill should be worded in such a way as to allow access in order to deal with, in 
addition to GS, Signal Cra
m

Do you agree? (That fisheries may be removed fro

UCAPA has found the River Clyde protection order to be of great value and wishes 
to emphasise that there should be no changes to protection or
c

Q

Such regulation is badly needed in order to attempt to prevent all unauthorised
introductions.  This should apply not only to fish from Europe and further afield, but 
also fish from other parts of the United Kingdom.   Such fish have the potential not 
only to carry disease and parasites, but also to upset the ecological balance.  In 
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in Clyde.   It appears that these were brought up from England, possibly from the 
evern, by anglers wishing to increase the variety of coarse fish in Scotland. 

ot be easy, but there should be 
eans of dealing with offenders if they are caught. 

 in such a way that such transfers are dealt with in a 
imple and routine manner. 

uestion 42 Do you agree with the proposals to permit the use of rod rests? 

 the equivalent of rod rests when 

tecting apparatus, and all rods must 
e within a prescribed distance from the angler. 

uestion 51 Do you agree with the extension of the definition of fish? 

e illegal to obstruct the movement of crayfish.   That is not a 
esirable outcome. 

S

It is recognised that policing any regulation will n
m

Regulations should also apply to native fish being transferred for stocking purposes, 
but they should be designed
s

Q

Game anglers should continue to be able to use
engaged in harling or trolling from a moving boat. 
In other circumstances only coarse anglers should be permitted to use rod rests.  
However, there are circumstances where it is difficult to distinguish between genuine 
coarse anglers and people whose real aim is to catch trout or salmon.  Such people 
frequently allow the fish to swallow the bait, with the result that they cannot be 
returned to the water unharmed.   Coarse anglers should be allowed to use this 
method only in conjunction with effective bite-de
b

Q

It is certainly necessary to find means of eradicating or hindering the spread of North 
American Signal Crayfish. However, if the answer to both questions 50 and 51 is 
“yes” it could becom
d
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FINANCE COMMITTEE 

EXTRACT FROM THE MINUTES 

22nd Meeting, 2006 (Session 2)

Tuesday 19 September 2006

Present: 

Ms Wendy Alexander Mr Andrew Arbuckle 
Mark Ballard Derek Brownlee 
Jim Mather Mr Frank McAveety  
Des McNulty (Convener)  Dr Elaine Murray 
John Swinney 

Aquaculture and Fisheries (Scotland) Bill: The Committee took evidence on the 
Financial Memorandum from—

David Ford, Aquaculture and Fisheries Bill Team Leader; Dave Wyman,Head of Fish 
Health and Welfare Policy; and Dr. Pauline Munro, Group Leader, Fish Health 
Inspectorate, Scottish Executive.  

Items in private: The Committee agreed to take its draft report on the Financial 
Memorandum of the Transport and Works (Scotland) Bill and its commissioned 
research on the Economic Impact of the Scottish Budget in private at its next meeting. 
The Committee also agreed to consider its draft report on the Financial Memorandum of 
the Aquaculture and Fisheries (Scotland) Bill in private at its meeting on Tuesday 3 
October.  
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11:03 

On resuming—

Aquaculture and Fisheries 
(Scotland) Bill: 

Financial Memorandum 

The Convener: Item 2 is consideration of the 
financial memorandum to the Aquaculture and 
Fisheries (Scotland) Bill. We decided to adopt 
level 2 scrutiny, which involves taking written 
evidence from bodies on which costs fall and oral 
evidence from Executive officials. I welcome 
officials from the Scottish Executive Environment 
and Rural Affairs Department: David Ford is the 
bill team leader—he must have done something 
really good in a past life; Dave Wyman is head of 
the aquaculture health and welfare branch; and Dr 
Pauline Munro is group leader in the Fisheries 
Research Services fish health inspectorate. David 
Ford will make a short opening statement before 
we proceed to questions. 

David Ford (Scottish Executive Environment 
and Rural Affairs Department): Thank you for 
giving us an opportunity to explain the financial 
aspects of the bill. I am the bill team leader and I 
might field some questions to Dave Wyman and 
Pauline Munro. 

The bill is a product of the Executive’s strategic 
framework for Scottish aquaculture, which was 
developed from work undertaken by the ministerial 
working group on aquaculture. The working group, 
which was set up by ministers, included 
stakeholders from aquaculture, freshwater 
fisheries and environmental non-governmental 
organisations. The strategy document, which was 
published in 2003, envisaged an industry code of 
practice that would be backed up by legislation to 
deal with non-compliance with the code. The bill is 
finely balanced to minimise additional cost 
burdens in the light of the Executive’s commitment 
to support the aquaculture industry. The bill’s 
provisions on freshwater fisheries were drawn up 
in collaboration with the freshwater fisheries 
forum, which is an open stakeholders forum that 
represents the majority of anglers. 

Part 1 of the bill regulates for the control of 
parasites on fish farms and shellfish farms and for 
the prevention of escapes of fish from fish farms. 
There will be costs associated with inspection and 
enforcement, which will fall to the Scottish 
Executive through the fish health inspectorate. 
There should be no extra costs to fish farmers and 
shellfish farmers over and above those that would 
fall to them anyway in meeting the standards of 
good practice set out in their respective industries’ 
codes of practice. 

Part 2 provides a range of powers to tackle a 
virulent salmon parasite known by its Latin 
name—which, for the benefit of members who are 
not familiar with it, I will pronounce carefully—
Gyrodactylus salaris. Experience in Norway and 
other countries has shown that that parasite, 
which lives in fresh and brackish waters but 
cannot survive in seawater, can kill between 90 
and 95 per cent of affected salmon. 

Part 3 amends existing freshwater fisheries 
legislation in a number of ways and makes one 
technical amendment to sea fisheries legislation. 
We do not anticipate any new costs associated 
with these measures. 

Part 4 of the bill contains a number of 
miscellaneous provisions that carry potential costs 
for the Scottish Executive—notably, the powers to 
make payments and the provisions on the 
movement of fish. 

Finally, I will clarify an issue that I gather is not 
readily understood. People have asked why two 
sections deal with the Scottish ministers’ powers 
to make payments for fish disease: section 19 in 
respect of Gyrodactylus salaris and section 29 in 
respect of fish destroyed. Section 29 provides a 
power for the Scottish ministers to make payments 
for fish destroyed using their existing powers to 
control diseases of fish. The bill will extend those 
powers to cover the disease gyrodactylosis, which 
is caused by the parasite Gyrodactylus salaris. 
However, unlike other diseases of fish, action on 
Gyrodactylus salaris—

The Convener: We can call it GS from now on. 

David Ford: Fair enough.  

Action on GS could directly affect stakeholders 
other than fish farmers who have their fish 
destroyed, such as owners of non-salmon fishing 
rights and landowners whose property is affected 
during the construction of barriers. For that 
reason, particular provision has been made in 
respect of GS in section 19. There are no plans to 
compensate for losses other than direct losses. 
The reason why fish destroyed are specifically 
excluded from section 19 is that they are already 
covered in section 29. 

We are happy to answer questions as well as 
we can. 

The Convener: Andrew Arbuckle has assumed 
responsibility for being our fish expert, so he can 
start. 

Mr Andrew Arbuckle (Mid Scotland and Fife) 
(LD): I am glad that I can just say GS, although I 
spent all weekend learning the Latin name. 

Among the more open-ended aspects of the bill 
are the provisions on compensation. You said that 
there are two proposals for compensation. I know 
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that the boundaries are different, but do you 
envisage the compensation schemes operating at 
the same levels? 

David Ford: The amounts that would be paid 
would depend on the view that ministers took of 
the individual circumstances of each case. The 
reason for the different powers is not so much the 
level of compensation but to whom it would be 
paid. If there was an outbreak of a fish disease 
such as infectious salmon anaemia, ministers 
would use the provisions in section 29. If there 
was an outbreak involving GS, they would 
probably use the provisions in section 29 and 
section 19. They would use section 29 to 
compensate or make payments to fish farmers 
and section 19 to make payments, if required, to 
other directly affected stakeholders, such as 
riparian owners. 

Mr Arbuckle: You will have heard the Minister 
for Finance and Public Service Reform discuss the 
difficulties with state aid. Are the compensation 
schemes that you envisage acceptable to the 
European Union? 

David Ford: We are not yet in a position to say 
that. It is likely that any payment scheme would 
come under the ambit of state aid and we would 
have to seek state aid clearance from the 
Commission. We have read the submission from 
the British Marine Finfish Association, which 
suggests that we present a generic scheme to the 
Commission to get preapproval. That is an 
interesting idea and we are interested in pursuing 
it. However, we cannot make any promises. It 
might be that a generic scheme would not be 
sufficient because it might be missing some of the 
required detail. 

Mr Arbuckle: I know that fish farming is not a 
large industry in the European Union. However, 
are there any member states—or, indeed, states 
elsewhere in the world—that have such a 
compensation scheme? 

Dave Wyman (Scottish Executive 
Environment and Rural Affairs Department): I
believe that there are one or two in the EU. I 
cannot speak for elsewhere in the world.  

Mr Arbuckle: The financial memorandum gives 
an example relating to infectious salmon anaemia, 
stating that the cost to the public of an outbreak on 
a farm could be £1 million. If there were outbreaks 
on several farms, the bill could be quite 
considerable. 

David Ford: That is a fair observation. Again, it 
would fall to ministers at the time to make 
decisions relating to the scope and scale of an 
outbreak.  

Dave Wyman: To go beyond the costs given in 
the financial memorandum, I will make a point 

about the ISA outbreak in 1998. At that time, the 
salmon farming industry estimated that its losses 
were of the order of £30 million, which is quite a 
frightening figure. However, farming practices then 
were different to current practices: it was not 
uncommon for fish to be moved from area to area, 
which meant that fish that were infected with ISA 
were moved before the disease became apparent, 
so a number of areas were infected.  

Through the industry’s code of good practice, we 
now have a presumption against movements 
between areas. That means that, were ISA to 
strike again, we would hope that it would be 
contained within the area of the outbreak.  

Mr Arbuckle: Although you have minimised risk 
in that situation, you still have the problem of GS 
looming over you. Some of the actions that are 
proposed in the bill—blocking up rivers and so 
on—have major cost implications. We will not 
know the exact details until we have the 
independent report on how it is intended to deal 
with GS. When do you expect that report to come 
out? 

Dave Wyman: The taskforce report is virtually 
complete. It should be published in the next month 
or so. It has yet to be put to the minister. An 
economic impact assessment is also under way. It 
goes through various scenarios that we would be 
faced with were GS to arrive. At the moment, we 
have some data that clearly indicate that the 
benefits of tackling an outbreak would far outweigh 
the costs of tackling an outbreak. However, we do 
not yet have the final report.  

Dr Murray: Mr Ford, you said that, under the 
bill, people would be compensated for loss of 
stock and that they would also be compensated 
for a loss of business because of an outbreak of 
GS. 

David Ford: I do not think that I was saying that. 

Dr Murray: You were talking about losses that 
would be experienced by riparian owners and 
other people of that sort. 

David Ford: That would be a direct loss. We 
envisaged a situation involving chemicals being 
added to a river in a way that killed all the fish in 
that river. If a riparian owner had a business 
involving fish that were not salmon—trout, for 
example—which would not be killed by GS, but 
which would be killed by the treatment, that would 
be a direct rather than a consequential loss, 
which, under the European convention on human 
rights, would be likely to require the option of the 
payment of compensation. 

11:15 

Dr Murray: That is quite an important 
clarification. I was thinking of what happened 
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following the foot-and-mouth outbreak, when 
compensation was paid only for loss of stock. No 
compensation was paid for loss of business, either 
to farming communities or to those that relied on 
tourism. 

David Ford: That is absolutely right. We would 
seek to match the terrestrial approach. 

Dr Murray: There could be an issue of 
precedent. 

David Ford: It seems that rights in relation to 
fish that are not salmon and which would 
otherwise survive are a special case. 

Mr Arbuckle: I turn to the inspection provisions 
in the bill. Do you believe that sufficient resources 
have been allocated to the risk-based approach to 
inspecting for sea lice? Only one inspector will be 
responsible for visiting 300 farms from the top of 
the Shetland Isles right down to the south-west of 
Scotland. Have sufficient resources been allocated 
to that? 

Dr Pauline Munro (Scottish Executive 
Environment and Rural Affairs Department): I
believe so, because the scenario to which you 
refer is the one in which compliance with the code 
of good practice is high. As David Ford has said, 
in such circumstances we would adopt a light-
touch approach. We would inspect only a 
percentage of fish farms—as well as using 
credible intelligence to decide which farms should 
be inspected, we would select a random sample of 
farms for inspection. 

Mr Arbuckle: In a similar vein, you have 
allocated £11,000 for travel, subsistence and 
overtime. Given that we are talking about some of 
the more remote and inaccessible parts of the 
country, will that sum be sufficient? 

Dr Munro: I believe that it will be. The allocation 
is based on the present travel and subsistence 
figures for inspectors who travel to make fish 
health inspections. 

David Ford: Although the figures are expressed 
as one inspector’s time, it is not the case that only 
one inspector will be dedicated to inspections for 
sea lice. About 10 per cent of the time of our 10 or 
11 inspectors will be spent on inspections for sea 
lice, so they will not be rushing from Dumfries up 
to Shetland in one trip. 

Mr Arbuckle: I take it that a similar principle 
applies to the control of farmed fish and measures 
to prevent them from escaping into the wild. An 
allocation has been made for only one inspector—
albeit that that inspector will be extremely well 
paid, given that the sum that is allocated is 
£139,000. Will you explain why the figure is so 
high? Is it the case that that money will be shared 
among several inspectors, as with inspections for 
sea lice? 

Dr Munro: We anticipate that we will require a 
qualified engineer for that post. That is why the 
salary is higher. 

Mr Arbuckle: Is the figure quoted just the salary 
or does it include additional costs? 

Dr Munro: It includes all the additional costs, 
including Fisheries Research Services overheads. 

Mr Arbuckle: My next question goes back to 
compensation. One of the consultees expressed 
the concern that because many small-scale 
operators do not have sufficient financial 
resources, by the time any compensation was paid 
out it would be too late. That is a valid point, 
especially if there is an issue about having to go to 
Europe to ensure that the compensation scheme 
is valid. How do you respond to that concern? 

Dave Wyman: The point that was made is valid. 
We will examine ways to get round that. The 
answer is probably not what you would like to 
hear: the scheme will be worked up and 
developed through secondary legislation, so we 
have some time to devote to that. 

David Ford: It should be borne in mind that 
without the power in the bill, the opportunity for 
compensation payments to be made is zero, which 
is presumably a worse scenario for a small fish 
farmer than one involving a slow or delayed 
scheme. 

Mr Arbuckle: Another of the consultees 
expressed concern that the bill is a salmon bill 
rather than an aquaculture bill. The organisation 
that represents shellfish growers wondered why 
the bill does not cover some of the parasitic 
diseases that affect shellfish. Would coverage of 
such diseases have major financial implications? 

Dr Munro: In its submission, the Association of 
Scottish Shellfish Growers queried movement 
restrictions on fish and mentioned the current 
outbreak of bonamia in Scotland. However, I must 
point out that existing legislation on fish and 
shellfish health contains powers to impose 
movement restrictions and that, because of the 
bonamia outbreak, there are such restrictions on 
shellfish. 

Mr Arbuckle: Yes, but the association 
highlighted a disease for which no compensation 
was allowed. 

Dr Munro: I am not aware of—

David Ford: At the moment, the bill does not 
allow for payments to shellfish farms. That is an 
oversight and we are looking to lodge an 
Executive amendment at stage 2 to give such 
farms equal treatment. 

The Convener: Is that in relation to GS? 
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David Ford: No. It will cover shellfish farmers 
for an outbreak of any parasite that might become 
relevant. 

Mark Ballard: On the mandatory information 
provision, paragraph 116 of the financial 
memorandum to the bill says that 

“the Scottish Executive collects very little information on the 
aquaculture industry”.

However, although you say that the bill 
acknowledges the need for a power to insist on 
more information, paragraph 122 of memorandum 
says: 

“The Scottish Executive believes that any additional 
costs to other bodies, individuals and businesses are 
unlikely to be beyond the costs that are currently incurred 
by the aquaculture industry under existing arrangements”.

That seems a bit inconsistent. Surely getting 
meaningful additional data about the aquaculture 
industry will mean that the industry itself will have 
to carry out more work. You seem to discount the 
possibility that that will cost it anything. 

David Ford: The intention is very much to make 
the process of collecting the additional information 
as simple and as straightforward as possible. The 
current costs cover what companies produce 
under the Registration of Fish Farming and 
Shellfish Farming Business Order 1985 and what 
they voluntarily provide under the production 
survey, which is what we want to make 
mandatory. 

The power is designed to put on a statutory 
footing the ability to develop high-level indicators, 
which was suggested by the ministerial working 
group on aquaculture. The group considered three 
indicators—one social, one environmental and one 
economic—for which, where possible, publicly 
available information could be used. Although that 
would indeed be possible with regard to social and 
environmental indicators, the information used for 
the economic indicator would not generally be 
available publicly. That said, we would seek to 
gather information that companies already give to 
other Government bodies such as HM Revenue 
and Customs in a way that does not require more 
time and effort to be spent. The idea is not to 
create burdens but to provide useful data that can 
improve evidence-based policy making. 

The Convener: Given that these are safety-net 
provisions, what mechanisms are in place to 
ensure that salmon farmers—about whom we are 
mainly talking—engage in husbandry practices 
that as far as possible prevent or, perhaps, do not 
facilitate the presence of the parasites in 
question? Have you given any thought to a 
scenario in which someone who might be up 
against the wall financially might deliberately 
introduce a parasite to secure compensation and 
to solve financial problems that have arisen as a 

result of unrelated issues? After all, one must 
consider almost a worst-case scenario. How do 
you ensure that by introducing such safety-net 
provisions you do not encourage behaviour that 
you do not wish to see? 

David Ford: That is a very fair point. We should 
aim to strike a balance and prevent any safety-net 
provision from being so generous that it becomes 
a perverse incentive. 

We must also remember that any proposed 
scheme for making payments would be made by 
statutory instrument, would have to undergo its 
own regulatory impact assessment and would be 
subject to parliamentary scrutiny—as you would 
expect, it would be an affirmative instrument. 
Therefore, if it was considered that such a scheme 
was so generous as to create perverse incentives, 
I would hope that many commentators would point 
that out. 

The Convener: There does not seem to be any 
mechanism in the bill to disqualify people from 
payment on the basis of poor husbandry or 
deliberate actions on their part. The bill says that 
the Scottish ministers “may make payments”, but I 
suspect that you could introduce mechanisms that 
make it explicit that they would be in a position to 
disqualify people who, they felt, had contributed to 
their own problems. 

David Ford: The bill is already quite flexible, in 
that it gives ministers the powers to specify all the 
criteria to which a company would have to adhere 
to qualify for compensation. For example, it could 
become a mandatory qualification to sign up to the 
code of practice, which could similarly be used to 
disqualify people who were creators of their own 
misfortune. 

Dave Wyman: I was going to make the same 
point. 

The Convener: Would it not assist the Finance 
Committee and, presumably, the Environment and 
Rural Development Committee if the introduction 
of a code of practice to deal with such matters 
could be made a condition of the introduction of a 
scheme? That would provide a protection 
mechanism to deal with the issues that we have 
been discussing. 

David Ford: I do not know whether that is 
something for legislation or for better explanation 
in the accompanying documents, but we take the 
point. 

The Convener: If, God forbid, every salmon 
farm suddenly got gyrodactylosis—I assume that it 
is a highly contagious disease—that would leave 
the Government liable for a very large bill. Is there 
a mechanism in the bill that considers the issues 
for the industry? It seems to me that the bill is 
constructed to help individual fish farms or river 
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courses in a surviving industry, which makes 
rational sense. However, in a much more serious 
situation, I am not sure whether we would have 
the same argument about the appropriateness or 
otherwise of a conservation scheme because the 
disease may not be eradicable. In that context, 
you might want to adopt a different approach to 
compensation. Has that dimension been thought 
through? 

David Ford: Yes, it definitely has. The key point 
is that the bill contains no compulsion on 
payments that are related to GS. One of the most 
important points is that ministers would have to 
take account of all the consequences of action and 
inaction, because we must consider not only the 
businesses but the genetic heritage and what 
would happen if Atlantic salmon were wiped out. 
Ministers would have to weigh up their decision in 
the round and take into account the 
environmental, economic and socioeconomic 
views, which they must do under the water 
framework directive and other European 
directives. 

The most important point is that, were there to 
be an outbreak of gyrodactylosis, an assessment 
would be made, the result of which might be that it 
was too late, the disease had spread too far and 
eradication was no longer an option. The bill 
allows for that possibility. 

The Convener: Section 18 of the bill concerns 
the Scottish ministers’ powers to take other 
measures  

“for the purpose of eradicating or preventing or limiting the 
spread of the parasite”.

Why is there not a similar phrase in section 19 to 
make it absolutely clear that the objective of 
making payments is to limit the spread of the 
parasite? That is the payment scheme’s purpose; 
it is not simply open-ended. 

Given the way in which the bill is constructed, 
we could end up with a large financial bill if we do 
not put the correct principle in place. We have to 
keep in mind such contingencies when we 
consider legislation. Although I accept that 
compensation payments are perfectly reasonable 
if they protect a viable industry, it would be a 
different argument if the public purse was used to 
make good people’s losses.

11:30 

David Ford: I am not sure what to say to that 
except that I am quite certain that ministers would 
not sign up to open-ended commitments. I can 
speak to the draftsmen and ask them whether it is 
an option to include the purpose of the scheme in 
the bill. 

Mr Arbuckle: In the light of yesterday’s wanton 
vandalism when fish stocks were released, is the 

team inclined to change the proposed level of 
inspection, which would have financial 
consequences? I believe that you have an 
escapes inspectorate. 

David Ford: Wanton vandalism is not a reason 
to change the level of inspection. The inspections 
are based on having satisfactory measures in 
place to contain fish and prevent escapes. Short of 
having 24-hour guards, I suspect that the farm in 
question had satisfactory measures in place. 
There will always be wicked people doing wicked 
things. 

The Convener: That brings us to the end of our 
questions. I thank the witnesses for coming along 
and inform both them and members that we intend 
to consider our draft report on the bill on 3 
October, which will be in time for our report to feed 
into the Environment and Rural Development 
Committee’s deliberations on the bill.
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 4, No. 43 Session 2 

Meeting of the Parliament 

Wednesday 20 December 2006 

Note: (DT) signifies a decision taken at Decision Time. 

Aquaculture and Fisheries (Scotland) Bill – Stage 1: The Deputy Minister for 
Environment and Rural Development (Rhona Brankin) moved S2M-5224—That the 
Parliament agrees to the general principles of the Aquaculture and Fisheries (Scotland) 
Bill. 

After debate, the motion was agreed to (DT). 

Aquaculture and Fisheries (Scotland) Bill – Financial Resolution: The Deputy 
Minister for Environment and Rural Development (Rhona Brankin) moved S2M-5264—
That the Parliament, for the purposes of any Act of the Scottish Parliament resulting 
from the Aquaculture and Fisheries (Scotland) Bill, agrees to any expenditure or 
increase in expenditure of a kind referred to in Rule 9.12.3(b)(ii) or (iii) of the 
Parliament’s Standing Orders arising in consequence of the Act.

After debate, the motion was agreed to ((DT). 
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Aquaculture and Fisheries 
(Scotland) Bill: Stage 1

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S2M-5224, in the name of Ross Finnie, 
that the Parliament agrees to the general 
principles of the Aquaculture and Fisheries 
(Scotland) Bill.

16:03

The Deputy Minister for Environment and 
Rural Development (Rhona Brankin): I thank all 
those who were involved in the preparation and 
scrutiny of the Aquaculture and Fisheries 
(Scotland) Bill. In particular, I record my gratitude 
to the many people who volunteered their time to 
help work up the proposals and to give oral and 
written evidence. Above all, the bill is a 
collaborative effort, which is why I believe it has 
found favour with the vast majority of 
stakeholders.

I thank the Environment and Rural Development 
Committee sincerely for its diligent and helpful 
scrutiny of the bill and I welcome its endorsement 
of the bill in its stage 1 report and its 
recommendation that the general principles be 
agreed to. 

I have written to thank the committee for its 
report and my letter responds to some of the main 
points that are raised in the report. I confirm that 
the additional information that was requested in 
the report will be provided to the committee before 
stage 2 proceedings start.

At the outset, I underline the importance and 
potential in Scotland of aquaculture and 
freshwater fisheries. Retail spend on salmon 
products in the United Kingdom this year has been 
some £430 million and the salmon farming 
industry is estimated to support the employment of 
some 8,500 people. There is scope for 
aquaculture to grow in Scotland, particularly for 
other sectors such as shellfish and other marine 
species.

Anglers who fish in Scotland spend some £113 
million annually and support some 2,800 full-time 
equivalent jobs, mostly in rural areas. There is 
considerable scope for angling, particularly coarse 
angling, to grow in Scotland and the bill helps to 
lay the foundations for such growth to take place 
sustainably. Ministers are committed to the 
sustainable development of both sectors for the 
greater good of Scotland.

In recent years, the Executive has worked with 
stakeholders and other parts of the public sector to 
progress a range of initiatives to help protect and 
promote the two sectors. Our main policy 
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instrument has been t
strategy and its rolling programme of priorities for 
action. We are drawing up a similar strategic 
framework for the freshwater sector. Initiatives 
such as the trade defence measures in Europe 
protect our smaller salmon businesses from unfair 
trading practices, and the tripartite working group 
on aquaculture the TWG tackles the tensions 
between aquaculture and freshwater interests, 
particularly on sea lice and escapes. The TWG 
process has developed 15 area management 
agreements, which provide for greater 
understanding for example the exchange of 
information on sea lice and the promotion of best 
practice. 

The bill seeks to act as a backstop to the fish 

have recognised that it strikes the right balance on 
the degree of regulation that is required. It also 
lays strong foundations for the further 
development of both freshwater fisheries and 
aquaculture. I am heartened that the proposals are 
on the right track and am optimistic that the 
measured and consensual approach that has 
been taken will continue for the remainder of the 

 

I am delighted that the committee has 
recognised the importance of good relations 
among stakeholders and between stakeholders 
and the Executive. In particular, I welcome the 
statement in paragraph 12 of its stage 1 report that 

 

demonstrated throughout the evidence the Committee 
 

The ministerial working group on aquaculture, the 
freshwater fisheries forum and the tripartite 
working group have been extremely useful arenas 
for working through problems together and for 
coming up with joint solutions. The bill is therefore 
representative of the agreed views of 
stakeholders. I thank members of the Scottish 
Parliament who have been involved with those 
bodies and have given their time over the years to 
work with them. 

We have said all along that the Executive 
strongly supports the voluntary approach that is 

practice, which includes robust provisions on the 
prevention of escapes and the control of sea lice. 
The purpose of the bill is to underpin that code of 
practice and strengthen public confidence in the 
industry by ensuring that companies that do not 
sign up to or cannot adhere to the code in respect 
of the key issues of sea lice and containment have 
to meet the agreed standards. The purpose is not 
to push beyond the industry-accepted norms of 
good practice. Our guiding principles for the bill 

are fairness, inclusiveness, lightness of touch and 
responsiveness to need. 

The bill provides powers to tackle the parasite 
Gyrodactylus salaris, if it should ever enter 
Scotland. On 7 December, I published the 

attention to that plan. I emphasise that 
implementation of the plan, when ministers decide 
that eradication is the appropriate response, 
depends on approval of the powers in the bill. I 
have offered committee members a detailed 
briefing by my officials on GS and the contingency 
plan, which I encourage them to take up. I am 
pleased that the committee broadly supports the 
proposals in the remainder of the bill, including the 
sea fisheries provisions, which are due to be 
contained in an Executive amendment at stage 2. 

As members know, the purpose of this debate is 
to discuss the general principles of the bill rather 
than to provide detailed responses to all the points 
that have been made. However, I assure members 
that we will consider and carefully reflect on the 

report and the points that members make in this 
debate. Ministers will seek to respond to those 
views as positively as they can and to give views 
that are consistent with the fundamental principles 
of the bill. I hope that the bill will move to the next 
stage of consideration with continuing broad-
based support. Our shared purpose has been 
evident in the constructive attitude that has 
dominated the debate on the bill thus far. I look 
forward to having further detailed debates on the 

 

I move, 

That the Parliament agrees to the general principles of 
the Aquaculture and Fisheries (Scotland) Bill. 

16:09 

Richard Lochhead (Moray) (SNP): I, too, 

which I speak both as the spokesperson for the 
Scottish National Party and as a member of the 
Environment and Rural Development Committee 
who has been involved in the production of the 
report. 

The debate and the bill are about two vital 
sectors in Scotland: the aquaculture sector and 
the freshwater fisheries sector. Our natural 
environment plays host to both sectors. The 
debate is not only about the jobs in those two 
sectors and their importance to the economy; the 
impact of the sectors on the environment and on 
biodiversity is of equal importance. 

All the sectors that use our natural environment 
for commercial, economic or recreational purposes 
must do so responsibly. The purpose of the 
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Parliament is to ensure that the necessary 
regulation is in place. 

As the minister outlined, aquaculture is an 
enormously valuable industry in many rural and 
remote parts of Scotland. It is not only about 
salmon but about the wider sector, which brings 
£700 million of value to the Scottish economy and 
sustains more than 10,000 jobs. As I found out 
during my visit last week to the Spey District 
Salmon Fishery Board in my constituency, the 
freshwater sector continues to be of enormous 
importance to many of our constituencies. The 
great salmon rivers that many of us are lucky to 
have in our constituencies also continue to play an 
important role. Last week, I met staff and anglers 
at the fishery board and spoke to them about their 
livelihoods and their hobbies. The discussions 
were informative and interesting. The Spey is 
worth £11.8 million and sustains 370 jobs in 
Moray. Such a scenario is replicated on our other 
salmon rivers throughout Scotland. 

The aquaculture sector in Scotland has taken 
enormous strides in recent years, and the 
Parliament has played a valuable role in ensuring 
that that has happened. As the minister says, the 
voluntary code of practice is in place. However, 
only 97 per cent of operators have signed up to it, 

important to have a legislative backstop to the 
voluntary code of practice. It will also give more 
meaning to the code of practice and send out the 
right message from the Parliament about the 

 

The bill aims to achieve two goals in the 
aquaculture sector: first, to prevent escapes; and, 
secondly, to control parasites and, in particular, 
the infamous sea louse, which can also impact on 
a freshwater fisheries environment. In that context, 
the SNP welcomes the creation of the new 
inspection regime. We take into account the 
commitment that the minister recently gave to the 
committee that she will do her best to rationalise 
the number of inspections that will take place at 
salmon farms, because a common theme 
throughout the aquaculture debates in the 
Parliament has been the level of bureaucracy 
foisted on salmon farms. We must do what we can 
to streamline the bureaucracy. There have been 
calls in the past for a one-stop shop. The bill 
creates a new inspection and we must recognise 
that it is in the interests of the sector and the 
Parliament that we streamline the process. The 

of the inspections and the minister has given a 
commitment to address the matter; it is very 
important that that is done. We must ensure that 
regulation is in place, but it must be proportionate 
and necessary. It should not lead to significant 
increases in expenses for salmon farm operators 
in Scotland. 

To stick with the aquaculture sector, we note 
that the minister did not include in the bill 
introduced to Parliament the concept of strict 
liability in respect of escapes from salmon farms, 
despite the fact that that concept was included in 
the consultation process. The committee report 
expresses concern about the matter, which the 
SNP shares. I think that I am right in saying that 
the minister has agreed to reconsider the issue at 
stage 2, but perhaps she will verify that when she 
sums up. 

The reason for our concern is that although we 
welcome the enforcement regime that will be put 

notices and we welcome the fact that there will 
now be an appeals process for salmon farmers in 
that context, that is taking action after the event 
and after escapes have occurred. Having a strict 
liability offence in the bill would perhaps create an 
incentive for salmon farmers to ensure that they 
take all possible steps to ensure that such 
escapes do not happen in the first place. 

consideration of the bill. The seriousness of that 
particular fish disease is explained by the 

statement on GS. It states: 

The prevalence of Gs throughout Scotland would 
destroy salmon angling.  

That is how serious the issue is. If GS occurs in 
Scotland, it will destroy many jobs, it will be a huge 

main salmon rivers and for the rest of our 
freshwater fisheries. We must take every step to 
ensure that if GS occurs, the impact is minimised.  

It is difficult to argue against the minister 
acquiring powers to eradicate GS if it occurs in 
Scotland, but we must ensure that we take into 
account the serious concerns expressed to the 
committee. It was put to the committee that the 
cost of eradication could outweigh the benefits. 
That point must be at the heart of the 

 Very 
serious concerns were expressed to the 
committee by the malt whisky sector. It said that, 
given that the only chemical that is available at the 
moment to treat GS would kill all life in and close 
down all activities related to a river, eradication 
would have dire consequences for local 
economies, including the malt whisky industry. If to 
treat this fish disease chemicals were inserted into 
some of the rivers from which water is taken for 
distilleries, distilleries would have to stop operating 
and the image of malt whisky distilling in Scotland 
would be affected. We must take into account the 
wider ramifications of treatment for GS. Other 
sectors such as the renewable energy sector also 
expressed concern about the issue. 
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One common theme of the debate on GS 
througho
prevention, rather than cure, is the answer. We 
must prevent GS from occurring in Scotland in the 
first place, as that is the key to safeguarding many 
jobs and the biodiversity of our rivers. The minister 
gave a lu
suggestion that we introduce stringent measures 
at ports of entry not just throughout Scotland, but 
throughout the UK, for people returning to 
Scotland from GS hot spots in Scandinavia, 
especially Norway, who have been involved in 
water-based sports or angling. We must ensure 
that disinfection takes place at ports of entry, so 
that we minimise the risk of GS coming into the 
country. The committee took a strong line on that 
issue. 

The SNP shares the view that we must speak to 
HM Revenue and Customs and the port 
authorities about ensuring that the best-possible 
steps are taken to encourage disinfection of 
people involved in angling or water-based sports 
when they come into the country. It is also 
essential that there is a big education campaign 
among the angling population in Scotland and 
other users of our rivers. The minister says that 

-
England border, but the Republic of Ireland was 
not put off from combating foot-and-mouth disease 
by its border with Northern Ireland. In the same 
way, it is important that we should not be put off 
from establishing the most stringent safeguards at 
ports of entry in Scotland. 

The economic study says that the cost of 
running a major information campaign and putting 
in place disinfecting facilities at ports of entry 
would be £6 million. Perhaps when the minister 
sums up she will indicate whether that money will 
be provided by the Government, from where it will 
be provided and what progress has been made on 
putting together the information campaign that the 
minister says she supports. 

The SNP supports the general principles of the 
bill and will vote for it. We await the return to the 
chamber in May when the minister may no 
longer be the person responsible for the matter
of the issue of freshwater fisheries management, 
which is the missing part of the jigsaw and is not 
addressed in the bill. The SNP supports the 
modernisation of freshwater fisheries management 
by updating the fisheries boards that govern 

 

16:18 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): Conservative members, too, welcome the 

week much attention has rightly been focused on 
Brussels, where ministers are wrestling with the 
problems of managing deep-sea fish stocks, we in 

Scotland must never forget that we have a vibrant 
and growing aquaculture and recreational angling 
sector. The bill that we are debating today is 
relatively uncontentious, but it is hugely important 
for controlling and avoiding disease in farmed 
stocks, and in addressing the problem of escapes 
from fish farms. Rightly, the bill seeks to penalise 
those who misbehave but, equally important, it 
proposes compensation for those affected by 
disease or the measures that are taken to 
eradicate it. It also includes important new 
provisions relating to recreational angling and the 
preservation of freshwater fish stocks, virtually all 
of which we support. My colleague Jamie 
McGrigor will deal with that part of the bill. 

Despite occasional misdirected scares, no one 
should underestimate the importance to Scotland 
of the farmed salmon industry. We are the third-
largest global producer of Atlantic salmon, after 
Norway and Chile. As we heard from the minister, 
the industry is directly worth £350 million, with an 
added value of about £400 million. It supports 
about 10,000 jobs in some of the most remote 
parts of Scotland. As we have heard, at present it 
is regulated by a code of good practice that is 
supported by 97 per cent of the industry. The 
Executive considers part 1 of the bill to be a 
legislative backdrop to the code. 

Infestation by sea lice is a major problem for the 
fish farming industry. Two main species are 
present in Scotland, and fish farms appear to 
provide the conditions in which the lice can thrive 
and subsequently affect wild fish. However, it is 
also true to say that wild fish are the carriers that 
bring the lice into waters where fish farms are 
located. 

As we have heard, the bill attempts to underpin 
the voluntary management agreements that are 
currently in place by giving statutory force to the 

that inspection is vital but that 

an intelligent rationalisation of the various inspection 
regimes should be attempted so that the number of visits is 
not necessarily increased  

We certainly do not want an increase in costs for 
the industry, which is already operating on very 
slim profit margins. 

On escapes, we broadly support the dropping of 
the strict liability offence. We fully understand the 
fears of anglers that farmed fish might get into wild 
stocks, with disastrous effects on the genetic pool, 
but we believe that containment is now much more 
successful than it has ever been. We agree with 
the committee that the key issues are effective 
inspection and the standards that the inspectors 
apply in assessing the adequacy of containment 
measures. However, we are also concerned that 
Fisheries Research Services should have 
sufficient funds to take on those inspection duties. 
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The one parasitical name that I will attempt to 
pronounce in full is the dreaded Gyrodactylus 
salaris, which is probably the most pernicious 
salmon parasite that we know. GS has decimated 
fish populations across the continent. Thus far, GS 
has not been found in this country, although it is 
fairly widespread in Norwegian rivers. Although 
some witnesses claimed that it is simply a matter 
of time before GS arrives in the UK, we must take 
every step possible to prevent that from 
happening. Action is required because the arrival 
of GS would not only cause devastation to our wild 
salmon but affect other river users such as
perhaps most significantly the whisky producers 
that Richard Lochhead mentioned. The only way 
to get rid of GS in a river is by massive flushing 
with chemicals. One can imagine what that would 
do to famous whisky rivers such as the Spey. 

airports and other ports of entry we should take 
more robust measures, such as requiring people 
to declare fishing gear or other water-sports 
equipment. Every possible step should be taken to 
prevent the scourge of GS from ever coming into 
Scotland. We also believe that smolts and eggs 
from GS-infected countries should be banned from 
the UK. That might sound drastic, but we have far 
too much to lose. 

On a connected issue, we are not convinced by 

ought to be available both for fish farmers who are 
forced to slaughter stocks because of disease and 
for whisky producers whose rivers are polluted by 
chemicals to eradicate the disease. We question 
why there is not parity between the compensation 
payments that can be made for the destruction of 
livestock and those that are proposed for the 
slaughter of fish. Although producers may, at the 

that have been destroyed, the bill makes no 
reference to compensation for wider consequential 
losses, such as those that might be incurred by 
fish farmers who are prevented from moving or 
harvesting their stock even though they are not the 
primary target of the disease control measures. 

Given that the Executive has admitted that it 
forgot about compensation for shellfish farmers, a 
clearer line on compensation will be essential at 
stage 2. As we have heard, representatives of the 
whisky industry expressed concern about the 

producers might receive compensation. 

On fish movements, we recognise the serious 
problems of non-native fish species and the 
spread of disease due to unauthorised 
introductions into this country. We agree with the 
committee that the preventive measures that are 
outlined in the bill might not go far enough. 

We are wholly supportive of the general 
principles of the bill and we will vote for it. 

16:23 

Nora Radcliffe (Gordon) (LD): It is fair to say 
that the bill was introduced after a lot of good work 
had already been done to bring together the 
different interests of fish farming, shellfish farming 
and angling. The bill will provide powers to support 
the aquaculture industry and to ensure continued 
confidence in its products by giving statutory 
underpinning to the codes of good practice that 
have already been drawn up by the industry. 

The two issues that are of paramount 
importance are the control of parasitic lice and the 
prevention of escapes. Although there is no 
conclusive evidence that either of those have 
caused the decline in wild salmon stocks, it is 
accepted that they may have made a bad situation 
worse either because passing wild fish have been 
infected with lice that developed in fish farms or 
because the genetic stock has been weakened 
due to wild fish interbreeding with escapees. 

The parasite that is defined in the bill is the sea 
louse, but it is possible to widen the definition, if 
necessary, through statutory instrument. Argulus 
has been cited as a parasite that should perhaps 
be considered. The Scottish Executive has said 
that it is monitoring the situation with Argulus and 
will take action if it is deemed necessary. 

There is provision in the bill to regulate the 
movement of farmed marine fish between 
specified sea areas, to maintain health and restrict 
movement of disease. There are powers to have 
inspectors assess the measures in place for 
controlling parasites and preventing escapes. 
Inspectors will have discretion to serve 
enforcement notices if such notices are deemed 
necessary.  

There were some areas of concern around 
inspection there are concerns about who the 
inspectors would be, what their qualifications 
would be and whether their actions would cut 
across the veterinary advice that fish farmers get 
from their own vets. Those issues were all raised 
in the discussions and the evidence sessions 
during our stage 1 consideration of the bill and I 
think that they have all been satisfactorily 
addressed. The bill offers an opportunity to 
rationalise the number of inspection regimes, 
which is generally to be welcomed. Inspection 
must be proportionate, although the committee 
sounded the cautionary note that inspections must 
still be effective.  

There was a lot of discussion on whether there 
should be strict liability for escapes. Again, the 
issues were thrashed out in evidence and 
discussion and it was felt that the provisions would 
be adequate and effective.  

Relocation of fish farms was a hot topic some 
time ago. There are issues to do with the historical 
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difficulties that there have been with Crown 
Estate-approved sites that are left unused, but 
there has been a general welcome for the fact that 
that issue will be tackled. The new planning 
regime that is being brought in by the Planning etc 
(Scotland) Bill will also be helpful.  

For salmon and freshwater fishing both game 
and coarse fishing
three main categories: improving rules on access; 
welfare of fish, with the prohibition of certain gear 
that can be damaging; and conservation. There 
will be regulation, for example, of the introduction 
of live fish into inland waters and there will be 
contingency powers to control GS. The worst-case 
scenario for GS is very scary indeed and the best 
strategy would be to keep it out at almost all costs. 
There are practical difficulties in checking every 
port of entry to Scotland, but the committee felt 
that there might be mileage in having a 
requirement for people to declare whether they 
have been anywhere where they might have come 
into contact with GS and, if they have, whether 
they have treated their gear. We also felt that as 
much as possible should be done to raise 
awareness at points of entry, through fishing 
bodies and where permits for fishing are sold.  

However, the biggest single danger seems to be 
the import of live fish. The committee had 
concerns about how good the information is about 
where GS is prevalent in other countries and other 
waters and about the opportunities that exist for 
banning the import of live fish. As far as incoming 
gear is concerned, we heard that people who have 
been engaged in water sports or angling in 
countries where there is GS could take simple 
precautions that work either by freezing their 
gear or by soaking equipment in salt water.  

There were concerns about the draconian 
nature of treatment and how effectively a whole 
river system could be treated. There are also 
complex issues to do with balancing priorities
whether we should sacrifice salmon for whisky or 
vice versa, for example. There was discussion 
about protection orders, and the feeling was that 
they could work well, and that, although they had 
been abused in some areas, they are reasonably 
fit for purpose. However, it was accepted that it 
was time to bring them up to date, and that was 
welcomed. There are some points to be tidied up, 
but the bill in general is widely supported and 
welcomed, and the general principles should be 
endorsed by the Parliament.  

16:29 

Sarah Boyack (Edinburgh Central) (Lab): I 
speak on behalf of the Environment and Rural 
Development Committee, so I thank the committee 
clerks for all their work in helping to arrange our 
scrutiny of the bill. I also thank the witnesses who 

were prepared to be grilled by committee 
members and the people who submitted detailed 
written evidence. I thank the Deputy Minister for 
Environment and Rural Development and her 
officials for their briefings and their answers to the 
many detailed questions that the committee put to 
them, which were extremely helpful. 

I thank the minister for the letter that she sent to 
the committee and for her commitment to allowing 
us early sight of amendments to the bill, in 
January. It will be important for us to see the 
amendments on some of the detailed issues about 
which we have expressed concern. 

I also thank the people who were involved in the 
process before the bill was introduced
[Interruption.] 

The Deputy Presiding Officer: I remind 
members that mobile phones should be switched 
off. 

Sarah Boyack: Members have talked about 
how the process helped us to have a fairly 
consensual debate at stage 1. 

I will focus on parts 1 and 2 of the bill. All 
speakers in the debate so far have reflected on 
the significance of aquaculture and particularly 
salmon to Scotland. The committee agrees with 
the proposals on inspection for fish farms, but we 
want visits to be co-ordinated. We note that the 
minister has agreed to monitor the situation, but 
we want to ensure that no additional burdens are 
added to the industry. 

There is always a risk of fish escape, but the 
committee wants the greatest effort to be put into 
minimising that risk. We want the code of practice 
to be used and adhered to and we understand that 
there could be a legislative backstop if the industry 
does not comply. Although most of the industry will 
be happy to comply with the code, it will take only 
one or two rogue operators to let the whole 
industry down. We do not want that to happen, so 
high standards are needed. The committee wants 
details on how rigorous the regime will be and how 
it will be applied, particularly in cases in which 
there is cause for concern about the effectiveness 
of management to avoid escapes. What 
assurances will there be that the regime will 
operate effectively? The Executive must ensure 
that the FRS has the resources that it needs to 
operate the inspection regime. We welcome the 
fact that further detail on appeals mechanisms will 
be provided in January. 

I highlight an issue that the minister did not 
address in her letter to the committee, although 
she welcomed the new measures on fish farm 
consents in the Planning etc (Scotland) Bill. The 
committee agreed unanimously that the long-term 
retention of sites that remain undeveloped is 
unacceptable. It would be good for the Parliament 
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if the minister could update us on the progress that 
she is making in her discussions with the 
Department of Trade and Industry and the 
Competition Commission in that regard. 

Part 2 of the bill deals with GS. The committee 
spent a huge amount of time on GS because of 
the devastation that it would cause if it arrived in 
Scotland. Many members have said that strong 
action is required and that we should do 
everything that we can do to prevent GS from 
reaching our shores. Most people regard the 
importation of live fish as the biggest risk. The 
committee asked the Executive whether it would 
be possible to institute a total ban on the 
importation of live fish and I welcome the 

importation of live fish from areas in which fish are 
known to be infected with GS. However, the 
committee remains concerned about the 
robustness of monitoring in other countries and 
the potential for a gap in time between the 
identification of GS and action to prevent the 
importation of live fish from the area affected. I am 
concerned that no discussions on the matter are 
taking place at European Union level I hope the 
minister will change that. 

Members were sent a copy of the GS 
contingency plan a week or so ago. The 
committee has asked why particular areas would 
be chosen in which the contingency plan would be 
put into effect. The plan refers to the River Dee 
network but does not say why it has been chosen 
or explain its significance in relation to other river 
networks in Scotland. Clarification would be 
helpful. 

We must consider what would happen if GS 
arrived in Scotland. The committee wanted 
clarification on compensation, which members 
mentioned. The fundamental issue is the use of 
powerful chemicals such as rotenone and the 
damage that they could cause to our rivers and 
lochs. We must consider the impact not just on 

continue for a significant period after the use of the 
products. Members have talked about the 
importance of raising awareness and it is crucial 
that we do everything that we can do to raise 
awareness of the issue among the people who 
use our rivers for angling and other leisure and 
recreational purposes. 
commitment to seek a meeting with the European 
Commission to ensure that approvals for payment 
schemes are in place. 

Everything in the bill underlines how important it 
is that we try to stop GS reaching Scotland. That 
has to be our top priority, although compensation 
issues must also be resolved. 

There is strong support for the general principles 
of the bill and I look forward to addressing the 
remaining concerns in detail at stage 2. 

The Deputy Presiding Officer: I say again to 
members that someone still has their phone on. 
Please put it off. 

16:35 

Stewart Stevenson (Banff and Buchan) 
(SNP): I have checked that my phones are off. 

I have constituents who are closely tied to the 
success of our distant water fishing fleet, but I also 
have many constituents who work onshore and 
are highly dependent on aquaculture. Few 
supermarkets do not have farmed fish on their 
shelves that have had value added by factories in 
my constituency that fit between farmer and 
retailer. We should not fail to understand the 
importance of such work to the economy of my 
constituency and of other parts of Scotland that 
also process the products of our fish farms. 

I have one or two concerns about the bill, 
although I come at it from the outside, not having 
been involved in the consideration of the bill so far. 
When she sums up, the Deputy Minister for 
Environment and Rural Development might be 
able to clarify a point about the use of the 
Fisheries Research Services in inspections. I can 
see the value in avoiding setting up another 
agency, but I wonder there might be a conflict of 

responsibilities and its enforcement 
responsibilities, which have a different character. 
However, I am sure that a separation of 
responsibilities within the FRS can be managed
although I would welcome the ministe
comments. 

I have some slight concerns about taking the 
strict liability route, but I understand the tension 
between anglers who are interested in the 
preservation of the gene stock of our existing 
native fish and farmers. 

bill refers to the 
code of practice. I hope that the code will be 
aspirational, rather than one that sets out 
minimum standards. However, if it is the latter, we 
will have to be careful about the duties that are 
placed on fish farms. Those duties will have to be 
able to be implemented in practice. 

The Planning etc (Scotland) Bill will lead for the 
first time to a proper planning framework for fish 
farms. I welcome that, but I hope that the 
framework will be flexible and that, under planning 
regulations, there will be sufficient allowance for 
fallow periods so that areas of Scotland that are 
used for fish farming can recover. 

I turn to angling. As a young country lad, I was a 
brown trout fisherman. The world was very 
different then: there were many more fish in our 
burns and they were much bigger than they are 
today. As a student, I also worked  
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Mr Brocklebank: How big? 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): This big? 

Stewart Stevenson: Yes, I thought they were 
waiting for that, and very enjoyable it was too. As I 
was saying, I also worked for the Tay Salmon 
Fisheries Board. 

The world has changed dramatically. The cost of 
fishing has risen hugely, and we must not lose 
sight of the economic contribution of fishing to the 
remote parts of Scotland in particular. In my 
constituency, and in that of my colleague Richard 
Lochhead, we are developing a tourism industry 
that depends on there being fish in our rivers. 

bill says that the minister has written to the 
committee on the subject of fishing opportunities 
for people on low incomes and for children. At the 
end of last week, I met the Ugie Angling 
Association in my constituency in relation to the 
sale of that fishery. I hope that we will be able to 
ensure that we do not lose those fishing 
opportunities for the population as a whole. 

There are some concerns over section 28, which 
contains the sentence: 

 

I understand the reasons for that, but I would like 

what is a fundamental principle of Scots law
corroboration. What might the implications of that 
be? 

16:40 

Eleanor Scott (Highlands and Islands) 
(Green): Although the bill has some interesting 
content, it has not been hugely controversial, with 
the exception of a few sections that previous 
speakers have mentioned and to which I will get 
shortly. In general, there has been a great deal of 
consensus on the bill, which, as we made clear in 

the Executive has gone about matters, by 

predecessor committee in the first session of the 
Parliament from the beginning. I do not want to 
break the consensus, but I still believe that the 
plethora of legislation that impacts on our marine 
environment needs to be consolidated into a 
single marine act for Scotland.  

That said, I broadly welcome the provisions in 
the part of the bill that deals with aquaculture. 
Since the beginnings of the aquaculture industry in 
Scotland, it has been a concern that farmed 
salmon have been a cause of increased 
infestation of wild salmonids by sea lice. Although 
some people might dispute that there is a direct 

relationship, there is agreement that lice need to 
be controlled, both to conserve wild stocks and to 
protect the welfare of farmed fish, so I very much 
welcome the provisions on inspections for the 
control of parasites. I do not believe that that need 
be a burden on the industry, particularly if 
inspections can be rationalised and multiple 
inspections avoided, as our report suggests. 

Some witnesses expressed disappointment with 

There is a great deal of concern about the effect of 
such escapes on the indigenous fish and some 
witnesses felt that allowing escapes to occur 
should be a strict liability offence; I tend to agree 
with that position. Others felt that because 
escapes might not occur as a result of neglect on 
the part of the firm concerned for example, they 
might be caused by storm damage it would be 
unreasonable to make allowing them to happen a 
strict liability offence, which has a specific 
meaning in law. 

My feeling is that when any operation is carried 
out in our marine and coastal environment, the 
company concerned should be obliged to ensure 
that its equipment is proof against severe weather 
events. I would be interested to hear from the 
minister how the Executive would distinguish 
between escapes that were the result of cages 
that were simply not fit for purpose and those that 
were caused by extreme weather. I certainly 

Executive should consider whether there should 
be an offence of negligently permitting escapes of 
fish. I would also like the minister to tell us about 
criteria that could be used during inspections of 
fish farms to assess the adequacy of cages. On 
the subject of inspections, I draw attention to the 
need for the FRS to be adequately resourced to 
carry them out, which other members have 
mentioned. 

Section 7 allows the Executive to approve by 
order a code of practice for fish farms. We heard 
that the vast majority of companies I think that 
someone used the figure of 97 per cent are 
already signed up to a voluntary code and some 
witnesses felt that that was sufficient. However, 
others, with whom I agree, felt that legislative 
underpinning would be a good thing, provided as 
Stewart Stevenson said that any code that the 
Executive adopts is a code of best practice rather 
than one that represents the lowest common 
denominator. 

I turn to an issue that is not dealt with in the bill. 
Like some people from whom the committee 
heard, I was disappointed that the provision to 
give the Executive powers to relocate, or even to 
close, poorly sited fish farms, which was in the 
consultation that led up to the introduction of the 
bill, was omitted from the bill itself. I am aware of 
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the relocation working group, but I understand that 
so far only two farms have been relocated with the 

relevant, given that permission for the siting of a 
fish farm will become a local authority planning 
issue and that the granting of planning permission 
will be permanent, which is not the case with the 
existing system, under which fish farms are 
licensed for a limited period usually about 15 
years. The fact that planning permission will be 
permanent means that it is more crucial than ever 
to have a system that allows farms to be relocated 
if they turn out to be poorly sited. 

I turn to part 2. Until the committee started 
considering the bill, I was like many members, I 
suspect blissfully unaware of Gyrodactylus 
salaris. Now I know about it and about how 
devastating it would be to our wild salmon if it ever 
got into our rivers the mortality rate is higher than 
90 per cent and what a devastating effect any 
attempt to eradicate it would have. As other 
members have spoken about that, I will not go into 
detail, but simply endorse the view that we must 
consider every possible measure to keep GS out 
of Scotland. 

I will deal briefly with an angling issue that of 
live bait. There are two problems with using live 
fish as bait. First, if they escape the potential 
exists for them to establish themselves in areas 
where they do not belong which, it has been 
argued, has already happened with consequent 
effects on the ecosystem. The second problem is 
fish welfare. Some angling groups have suggested 
using as bait fish that were caught in the same 
waters on the same day. That would solve one 
problem, but it would not solve the fish welfare 
problem. Fish are sentient beings. That is 
acknowledged by the aquaculture industry, which 
has taken steps over the years progressively to 
safeguard fish welfare. I do not believe that any 
live vertebrates should be used as bait and I 

Executive lodges an amendment to prohibit the 
practice. 

Having said that, I support the principles of the 
bill and I ask all members to do likewise. 

16:45 

Maureen Macmillan (Highlands and Islands) 
(Lab): It gives me great satisfaction to speak in 
support of the Aquaculture and Fisheries 
(Scotland) Bill, which is the culmination of years of 
hard work by all those with an interest in the 
industry, including members and clerks of two 
parliamentary committees the Transport and the 
Environment Committee in the first session, and 
the Environment and Rural Development 
Committee. 

In 2000, petition PE96 reached the Transport 
and the Environment Committee, asking for an 
independent public inquiry into the adverse 
environmental effects of sea cage fish farming. We 
found ourselves caught between the aspirations of 
a young industry that employed 5,000 to 6,000 
people in remote areas of the Highlands and 
Islands and t I say 

on 
wild salmon in west Highland rivers, the numbers 
of which were in decline. 

Uniquely, the committee and the Executive 
jointly commissioned an assessment of the 
research. That was in no small measure thanks to 
Rhona Brankin who then, as now, was 
responsible for aquaculture and Allan Wilson, 

was crucial because it reassured parties that the 
research was independent. The research, which 
was conducted by Dr Kenny Black of the 
Dunstaffnage marine laboratory, found that the 
two major environmental impacts of aquaculture 
were the impacts on wild salmon of sea lice and 
escapes from fish cages. 

A tripartite working group had already been 
established between the Executive, wild salmon 
interests and the industry, and area management 
agreements were being encouraged. The 
Executive then set up a ministerial working group 
whose task was to find the right environmental, 
social and economic balance for the industry. The 

all stakeholders and again, uniquely a 
committee member. That had never been done 
before. I hope that other committees and 
Executive departments will note that approach and 
consider it as a way of getting consensus on 
particularly contentious issues. 

The parts of the bill on aquaculture, then, are the 
result of a huge amount of work. That is not to say 
that equal work has not gone into the other parts, 
about which other members have spoken. The bill 

be economically viable and the need to control the 
environment for the sake of biodiversity and the 
sustainability of the wild salmon fishery, which is 
also of economic benefit to remote, rural 
communities. Good environmental status is, of 
course, also of crucial importance to our aspiration 
for a high-quality farmed salmon product. 

The industry has had input as well as the 
Executive. The industry set itself a high standard 
in its code of practice and almost 100 per cent of 
fish farmers have signed up to it. The fact that the 
bill underpins the code of practice is crucial to 
retaining the confidence of the other sectors that I 
mentioned. 

A great deal of work has been done to minimise 
the occurrence of sea lice and treat fish effectively 
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and safely using medicines or synchronised 
fallowing. That includes the relocation of farms 

concern about permanent planning permission, 
because the bill is the carrot that will move 
operators from unsuitable sites. We must balance 
environmental responsibility, fish health and 

competitive. 

Escapes might seriously damage the genetic 
make-up of our wild salmon, which is specific to 
those in each river, and weaken their ability to 
survive in the wild. The Executive believes that we 
cannot make every escape incident a statutory 
offence, although that seems to have been its 
original intention. I agree that fish farmers cannot 
be held accountable for misguided animal rights 
activists or extreme weather events, but they 
should keep their cages fit for purpose, as their 
code of practice requires. The committee is 
seeking further information on the matter. 

I would like more detail on the robustness of the 
specification of fish cages; on whether an 
inspection every five years is sufficient to monitor 
good practice; and on whether there will be 
sanctions for negligence such as careless 
handling when fish are being transferred. I accept 
that no salmon farmer wants to lose his stock
which should be incentive enough to ensure good 
practice and that draconian measures could 
result in escapes not being reported. However, I 
urge the Executive to give us a clearer idea of the 
point of balance. 

On the GS threat, suffice it to say that we need a 
robust education campaign to make anglers and 
game fishermen aware of the risks to our rivers. 
The risks may be perceived to be small, but the 
consequences would be catastrophic. 

The committee heard evidence on affordable 
access to angling. Although it seems that more 
access is available than is taken up by the public, 
a perception still exists that, on some rivers, the 
riparian proprietors have protection orders in place 
but are denying the quid pro quo of allowing 
access. Each protection order area has a liaison 
committee. We were impressed by the liaison 
committee for the River Tay and I am pleased that 
the minister will explore the possibility of issuing 
guidance to all such committees. I am sure that 
other members will expand on that matter. 

The bill is a good one. As with other bills, there 
will be some tweaking at stage 2, but I have no 
hesitation in endorsing its principles. 

16:51 

Dennis Canavan (Falkirk West) (Ind): Thirty 
years ago, I voted in the House of Commons 
against the Freshwater and Salmon Fisheries 

(Scotland) Act 1976, which introduced protection 
orders. The Government at the time claimed that 
protection orders would be granted only in return 
for increased access, but I predicted that, in many 
cases, that would not happen. In fact, the opposite 
has happened. Rather than increased access, 
there has been decreased access in many areas 
and, in some areas, no access at all. That 
situation has resulted in protection orders being 
referred to by many ordinary anglers as exclusion 
orders. I have campaigned for 30 years for the 
repeal of the 1976 act. After the Scottish 
Parliament was set up, I welcomed the repeated 
firm commitments to repeal the 1976 act that the 
Scottish Executive gave to the Parliament. 

I remind the Parliament of those specific 
commitments. In August 2001, the Executive 
published a consultation document that 
announced a review of freshwater fishing. The 
document, which is signed by the then Deputy 
Minister for Environment and Rural Development, 
Rhona Brankin, states: 

repeal the 1976 Act and replace Protection Orders with a 
 

On 28 March 2002, the then Deputy Minister for 
Environment and Rural Development, Allan 
Wilson, told the Parliament: 

(Scotland) Act 1976 and replace protection orders with a 
 

He said: 

introduce legislation  

He continued: 

[Official Report, 
28 March 2002; c 10780-10781.] 

On 25 April 2002, the Minister for Environment 
and Rural Development, Ross Finnie, told the 
Parliament: 

The 1976 act will be reformed and repealed. It will have 
to be replaced. [Official Report, 25 April 2002; c 11360.] 

On 1 July 2004, deputy minister Allan Wilson 
told the Parliament: 

a fisheries bill will provide the means for repealing the 
Freshwater and Salmon Fisheries (Scotland) Act 1976, 
which would be widely welcomed.  

It is an affront to parliamentary democracy for the 
Scottish Executive to abandon such repeated and 
unequivocal commitments to the Scottish 
Parliament, but that is what the Scottish Executive 
is apparently trying to do. Rather than repeal the 
1976 act, it has been consolidated under the 
Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Act 2003 and there is no mention of 
repealing protection orders in the bill that is before 
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us. Yet deputy minister Allan Wilson told the 
Parliament on 1 July 2004: 

That will provide the means for repealing the Freshwater 
and Salmon Fisheries (Scotland) Act 1976, which would be 
widely welcomed. We are in the process of consulting on 
what we w  

For years, I have been suggesting what should be 
put in its place: a democratically constituted 
Scottish anglers trust, to administer and decide the 
rules on freshwater fishing throughout Scotland. 
The then Deputy Minister for Environment and 
Rural Development, Allan Wilson, apparently 
expressed support for that idea when he said in 
response to a question from me on 1 July 2004: 

Fisheries (Scotland) Act 1976 and replace it with more 
modern mechanisms, which will include the trusts to which 
the member refers. [Official Report, 1 July 2004; c 9780-
9781.]  

Where is the Scottish anglers trust? There is no 
mention of any trust in the bill and it is little wonder 
that many anglers have little, if any, trust in the 
Scottish Executive to deliver its pledge to repeal 
protection orders. 

The bill fails completely to honour the repeated 
commitments that have been given to the 
Parliament. It is a lost opportunity and its 
omissions will be seen as a sell-out by those who 
respect parliamentary democracy, as well as those 
who believe that angling should be a sporting 
opportunity for the many rather than the privileged 
few. 

16:56 

Mr Alasdair Morrison (Western Isles) (Lab): I 
welcome the opportunity to take part in this stage 
1 debate on the Aquaculture and Fisheries 
(Scotland) Bill. During their contributions, Sarah 
Boyack, Maureen Macmillan and others outlined 
the joint working between stakeholders, the 
industry and the Executive. Maureen Macmillan 
also reflected on recent history and the work of 
various committees, as did the measured Ted 
Brocklebank from the Tory benches. 

I will focus on the needs of my constituency and 
the role that it plays in what is a hugely important 
industry. There is no need for me to retrace the 
facts and figures that the minister quoted in her 
opening speech. Members have already placed on 
the record the numbers employed, exports and so 
on. 

In many of the communities that I represent, fish 
farming is the central, dominant economic activity 
that helps to retain and sustain the population and 
vibrancy of many villages. In the Western Isles, 
the importance of fish farming cannot be 
overstated. I was particularly delighted to read last 

week in the West Highland Free Press, which, 
among other things, champions the aquaculture 
industry, that the European Commission has 
rejected decisively the case that is being 
presented for a review of the minimum import 
price imposed on non-European Union countries
namely, salmon that is farmed in Norway. For 
years, our fish farmers have been trying to 
compete against industry barons whose banks 
were constantly backed by the Norwegian 
Government, which helped the Norwegians to 
flood the market with cheap salmon.  

There is no doubt in my mind and in the minds 
of many in the Western Isles that securing the 
minimum import price was a triumph for British 
diplomacy. From the Prime Minister down, UK and 
Scottish Executive ministers and officials are to be 
congratulated on their efforts in Europe on behalf 
of Scottish fish farming. The prospects for 
businesses, for their employees and for families 
are infinitely better today than they were when we 
debated aquaculture previously. 

To those who constantly come to the chamber 
wittering away and asking people to stand up for 
Scotland, I pose the delicate question: where were 
the separatists when we were fighting for Scottish 
jobs, most of which are based in the islands and in 
the west Highlands? The separatists the Scottish 
nationalists, one of whom I see has deemed the 
debate important enough to turn up at this stage
ignore the needs of Scottish fish farmers. They 
were content as they still are to roam the 
country peddling their dreary politics of grudge and 
grievance while others focused on the politics of 
making a difference for Scottish fish farmers and 
their families. 

Some years ago, when the political editor of the 
Sunday Post, Campbell Gunn, splashed on the 
front page a story that quoted Allan Wilson, the 
then Deputy Minister for Environment and Rural 
Development, as saying that the minister had 
secured the support of the Prime Minister, the 
London leader of the Scottish nationalist party 
scoffed and dismissed it and said that the Prime 
Minister would not be interested in fish farming. 

Richard Lochhead: Will the member take an 
intervention? 

Mr Morrison: I do not have enough time. It is 
amazing that when one mentions dreary, Mr 
Lochhead gets on his feet. 

The Prime Minister is and was interested in fish 
farming. Securing the minimum import price was a 
triumph for British diplomacy. I suspect that the 
minister will not be able to do this in her summing 
up, but I would appreciate it if, early in the new 
year, she could quantify and present to Parliament 
or the Environment and Rural Development 
Committee the economic impact of securing that 
important measure in Europe. 
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I wish to raise the issue of the role and status of 
the Crown Estate, a matter that I raised at First 

believe that the Crown Estate and some of the 
larger fish farming operators must resolve a 
scandalous situation that has been allowed to 
develop over many years. The convener of the 
Environment and Rural Development Committee 
has highlighted the matter: it is the issue of land 
banking as it were and of fish farm consents. 
There are far too many fish farm sites where valid 
consents are not being used. Large swathes of our 
sea and sea bed are effectively being sterilised, 
with no activity. I was pleased to hear Sid Patten 
saying on the record that his organisation will take 
that issue seriously.  

As other members have said, the bill addresses 
a number of important areas and issues of 
concern, and I look forward to positive 
engagement with the industry and the minister as 
we take it forward. I urge all members to support 
the general principles of the Aquaculture and 
Fisheries (Scotland) Bill I suspect that members 
of most, if not all, parties will do so. 

17:01 

John Farquhar Munro (Ross, Skye and 
Inverness West) (LD): We have had a wide-
ranging debate, and I am sure that there is 
consensus all round about what should happen to 
the Aquaculture and Fisheries (Scotland) Bill. 

As we have just heard from Mr Morrison, there is 
no doubt that there is tremendous support for the 
fish farming industry throughout the Highlands and 
Islands. That is not surprising when one considers 
that about 10,000 people are directly or indirectly 
employed in the industry at various stages of the 
process in production at the sea cages, in 
processing or in all the other associated activities. 
Members can imagine the level of revenue that the 
industry brings into remote rural areas. 

The great pity is that, over the years, the fish 
farming industry has been taken over by the 
bigger national companies. Currently, 80 per cent 
of the fish farming industry up and down our coast 
is owned or managed by Norwegian interests. 
That should be considered, and it might be 
addressed in the future. I know that another 
merger is taking place between two of the big fish 
farming interests: Pan Fish ASA and Marine 
Harvest, which is one of the biggest operators. 
That merger is currently undergoing an inquiry by 
the Competition Commission. Very few private 
operators are left in the industry, which is sad.  

There is no doubt that the fish farming industry 
has had many problems to contend with over the 
years. Members have mentioned the storm 
damage to nets and cages, which resulted in 

many thousands of fish escaping. Not only is that 
a loss to the fish farming company; it is also 
detrimental to our environment, because the 
escapees fight with the native stock for food in the 
rivers and tributaries, and there are fears that 
interbreeding of wild and caged salmon is not in 
the best interests of the industry.  

There is a fear of a further problem. Many 
medicines and chemicals have been introduced to 
try to get rid of sea lice. I note that the word 

they are all now 
r they are, the 

treatment has been fairly effective. The big fear, 
however, is that another disease will come in from 
the Norwegian sector: Gyrodactylus salaris, which 
is a deadly parasite. The fear is that, if GS gets 
into our river systems, much of our salmon will be 
destroyed.  

This comment will perhaps appeal to my friend, 
Dennis Canavan. Interestingly, the bill says that 
fishing for salmon or sea trout is a criminal 
offence. I am not so sure. When someone catches 
a salmon or a sea trout and takes it on to the bank 
or the shore, that may be an offence, but to 
suggest that fishing for them is an offence is 
pushing it a bit too far. 

As we have heard, the fish farming industry is in 
a healthy situation and brings a tremendous 
amount of revenue into remote and rural areas. I 
am sure that we would like it to continue into the 
future and to be sustainable. 

17:05 

Mr Jamie McGrigor (Highlands and Islands) 
(Con): This has been a good debate about a bill 
that I hope will prove to be a good piece of 
legislation. As my colleague Ted Brocklebank 
said, the Scottish Conservatives will support the 
bill at stage 1, although we have a small number 
of concerns about what its implementation may 
mean in practice. I will reiterate a few of those 
concerns. 

An important issue that is dealt with in the bill is 
the control of Gyrodactylus salaris, the parasite 
that has devastated salmon stocks in Norway. The 
impact of the parasite in Scottish waters would be 
awful, and it is right that the Scottish ministers 
should have the powers that are needed to deal 
with such an outbreak. However, I cannot help but 
worry that the available treatments may prove 
even more damaging than the parasite itself. For 
example, the chemical rotenone would completely 
destroy the ecosystem of some of our rivers, not to 
mention the impact that it would have on the 
whisky industry, agriculture, recreational angling 
and tourism.  

As Ted Brocklebank said, the point is surely that 
we must do everything in our power to ensure that 
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the GS parasite does not come to Scotland. I 

GS task force that comprehensive screening of 
people who arrive in Scotland from GS-infected 
countries with fishing gear, canoes and the like is 
a step too far. I say that because the appearance 
of GS and the use of associated treatments in 
Scotland would be nothing short of a national 
disaster, and we simply cannot afford to 
compromise on prevention. 

I will touch on the sections of the bill that relate 
to recreational angling. I have spoken before 
about the importance of angling to the Scottish 
economy, particularly the rural economy, and I 
believe that the Executive and VisitScotland 
should redouble their already commendable 
efforts to promote Scotland as a first-rate angling 
destination. Although I generally welcome the 
provisions in part 3 of the bill, I would like 
reassurances from the minister that the measures 
relating to close seasons for species other than 
trout will be used wisely. Will she consider 
establishing a close season for rainbow trout
which does not exist at present to protect wild 
brown trout from being caught out of season? 
There could, of course, be a derogation for put-
and-take rainbow trout ponds. Will close seasons 
for coarse fish be created in line with English 
coarse fish seasons? The suggestion of increasing 
the rod limit to four rods for pike fishing must have 
strict conditions such as bite indicators, wire 
traces and large baits attached to it to ensure 
that the increase does not impact on trout fisheries 
where both species are present. 

intention. Anglers will be interested in part 1 of the 
bill and will no doubt be disappointed that the strict 
liability offence in relation to escapees from fish 
farms has been dropped. It would be good if the 
bill could ease the tension that has existed 
between salmon farmers and wild sea trout and 
salmon anglers for the past 20 years. That is far 
too long to have an argument. Both industries are 

why they cannot co-exist in reasonable harmony. 
Good practice measures have helped, but the loss 
of many west coast sea trout stocks over the past 
20 years is a tragedy that should be righted. 

The west coast fishery trusts employ scientists 
who do great work, but the problems of wild sea 
trout and salmon are complex and the scientists 
require further funding to do additional research, 
especially at sea. Although present funding for the 
trusts is welcome, it is inadequate to do that work 
properly. Sea trout fishing was a famous Scottish 
sport, especially in areas such as Loch Maree, 
and we ought to do something to get it back. 

Considering what the sea fishing industry has had 
to sacrifice to preserve cod, we should do 
something to bring sea trout back to Scotland. 

More needs to be done to ensure that fewer 
farmed fish escape and to trace where escapees 
come from. There is no point in legislating on that 
if we cannot police the legislation because we do 
not know where the fish have come from. In this 
day and age, traceability of food and livestock is 
vital, so surely it is vital that farmed fish be 
traceable as well. 

17:09 

Rob Gibson (Highlands and Islands) (SNP): 
This has been an interesting debate reasoned 
for the most part in which there has been a 
strong degree of consensus. 

It is interesting to note the background to the bill. 
The shellfish industry already has its own 
voluntary code of practice that works in many 
parts of the country, but we need an approved 
code of practice for salmon farming, which has a 
much greater impact on other industries than does 
the shellfish industry. In so saying, I think that 
everyone agrees that the development of the 
approved code is one thing that the committee has 
in mind. 

Members have raised issues about fallowing fish 
farms, the use of existing sites and the fact that 
more than half the existing Crown Estate licences 
were not used in the past year. Indeed, 67 of the 
252 licences have not been used at all in the past 
four years. The idea that planning permission 
should be sought for more and more sites must be 
questioned, particularly given the Marine 
Harvest or Pan Fish, as it now is application for 
a site off the coast of Arran. We do not need more 
sites; we need to sort out the ones that we have 
and use them better. That point answers the 
question raised by Nora Radcliffe. 

Escapes, parasites and enforcement are all 
serious issues. The FRS has a job to do, and it will 
be interesting to hear what the minister has to say 
about the research and regulatory parts of that job. 
We would like to consider that in more detail. 

I do not have the huge amount of time to go into 
the bill that the committee had, but I am glad that 
the evidence that we received often gave us 
insights into the difficulty of applying the science 
and the question whether the science is fit for 
purpose. It is obvious that our understanding of 
the effects of Gyrodactylus salaris has not yet 
been tested. It is of considerable concern that we 
are making a law before the exercise in January 
and February takes place and can be evaluated. It 
is up to us to ensure that the Government keeps a 
close watch on how that is carried out. The import 
of GS would be devastating. 
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Ted Brocklebank commented on compensation 
for people who would be affected by such an 
outbreak. It is inconceivable to think about future 
compensation for Diageo or the whisky industry 
now. The costs would be so high that they cannot 
possibly be taken on board at this stage. We must 
be careful about defining how compensation 
should be stated. 

The question of live imports is the most crucial in 
preventing GS from getting here, but the situation 
in ports of entry is not yet clear. The GS task force 
called for stricter control, as has the committee. 
Education is one thing, but if members peruse the 
current leaflet on GS, they can see that it is not 
just Norway that has the disease: Sweden, 
Finland, Russia, Germany, France, Denmark, 
Spain and Portugal also all have sources. People 
travelling on angling trips to this country will be 
part of a problem that has to be solved at the port 
of entry. 

Live fish imports are the biggest problem, and 
the question of how they will be policed gives us 
the greatest problem. Norway imported GS 
through smolts from Sweden, and we must clamp 
down on live fish imports. I hope that we will be 
able to agree that they are virtually a no-no. 

A great deal could be said about the bill. I thank 
the members who made reasoned remarks, but I 
must comment, once again, that the Alasdair 
Morrison rant serves no purpose in helping us to 
make the best of what is a consensus. Echoing 
Sarah Boyack, I think that the European Union 
must decide how quickly to identify areas that are 
affected by GS. The British Prime Minister and 
others must act on our behalf. 

17:14 

Rhona Brankin: I thank the members who have 

been thoughtful and constructive and have 
brought a degree of consensus to our 
deliberations. I am glad that there has been 
widespread support for the broad sweep of our 
proposals from across the chamber. I believe that 

There have been relatively minor disagreements, 
and some points of detail for us to consider further 
at stage 2 have been raised. 

I will address one or two points at least, but I 
hope, if I speak quickly, to address as many as 
possible. If I do not cover them all, I apologise, but 
there will be time to cover them at stage 2. I repeat 
my commitment to provide the committee with 
information about amendments as early as 
possible. I continue to be willing to listen to any 
constructive arguments that will help us to improve 
the bill as it proceeds through its parliamentary 
stages. 

I reassure members who are concerned about 
action that might have to be taken by the Scotch 
whisky industry and the hydro industry I do not 
know whether anybody mentioned that in what I 
hope is the unlikely event of GS coming to 
Scotland. I emphasise that stakeholders have of 
course been involved. All the key stakeholders, 
including the Scotch Whisky Association and the 
hydro industry, were represented on the GS task 
force. The whisky industry was briefed separately 
on the possible implications of an outbreak of GS 
in a whisky-producing area and the association 
has been assured that it will be directly involved in 
the dry-run exercise in the new year that will test 
the contingency plan. 

Many members talked about the risks that are 
involved in GS coming to this country. The 
Executive and I do not underestimate the risks, but 
they should be put in context. I provided the 
Environment and Rural Development Committee 
with a scientific paper by Dr Ed Peeler on the risk 
of introducing GS into the United Kingdom. In that 
paper, Dr Peeler says that the risk that is 
presented by canoes and angling is 

minimal (therefore unlikely to contain a parasite) and the 
parasite is likely 
boats and angling equipment have not been implicated in 

 

That is not to say that we underestimate the risk, 
about which my officials have had several 
discussions with colleagues in Whitehall and the 
customs authorities. 

Our position is that mandatory controls are not 
appropriate at this stage. It would be impossible to 
confirm the veracity of any declaration of 
disinfection and, in any event, points of entry are 
not always manned by customs officials, so 
checking equipment would be something of a 
lottery. It is hugely important to educate people to 
disinfect their gear before they travel. That is more 
effective than hoping to find damp gear as it enters 
the country. 

The evidence that was given to the committee 
supports the view that preventive measures at 
ports of entry do not lend themselves to legislation 
and that education is likely to be more effective in 
keeping GS out of Scotland. We are moving up a 
gear in the development of our communication 
plans for GS and are actively considering 
strategies for what needs to be a high-profile 
education campaign. I will of course keep the 
committee up to date on those developments. 

Eleanor Scott talked about using live fish as bait. 
The Executive will lodge a stage 2 amendment to 
introduce explicit provision in the bill that will 
prohibit the use of live vertebrates as bait. That is 
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Richard Lochhead: I take the minister back to 
stopping GS coming into the country in the first 
place. She has not addressed the widespread 
concern that the Scottish National Party, 
committee members and other members have 
expressed about the proposed scope of the ban 
on live fish imports. Does she see any chance of 
expanding the scope of that ban from what is 
proposed? 

Rhona Brankin: The member will be aware that 
the importation of live fish is regulated at 
European Union level, so no scope exists to do 
anything unilaterally. However, current rules 
prohibit the importation of live salmonids from 
areas that are affected by GS. Fish health experts 
have assessed those rules as posing a low risk of 
the import of GS. 

As I said to the committee, the industry code of 
practice requires any imports of live fish from 
countries with a lower fish health status, such as 
Norway, to be held in quarantine until tests can be 
done that demonstrate their freedom from 
infection. The matter is hugely important and we 
will continue to keep it under review. 

Several members raised issues relating to site 
availability. The issues, which affect large and 
small companies, appear to apply to the fish and 
the shellfish farming sectors. We must ensure that 
we know the full facts. The Crown Estate has 
commissioned an independent study to co-
ordinate site-use data from FRS, the Scottish 
Environment Protection Agency and its own 
records and to ascertain trends in regional 
variation. The Executive will consider whether any 
action could or should be taken if the study 
identifies any problems associated with site 
availability. Of course, we are continuing 
discussions with the DTI and the Competition 
Commission. 

I say to Dennis Canavan, who is interested in 
such matters, that we have worked painstakingly 
for a number of years with stakeholders who have 
made it clear that protection orders must not be 
removed until new management structures are in 
place. However, we will continue to consider that 
matter. If stakeholders want us to return to 
legislation, we will do so. 

Dennis Canavan: Will the minister take an 
intervention? 

Rhona Brankin: My time is restricted. 

The Presiding Officer (Mr George Reid): I am 
sorry, but the minister is in her final minute. 

Rhona Brankin: Alasdair Morrison and other 
members mentioned minimum import prices. It is 
hugely important that we have a floor price that is 
aimed at promoting market stability. Many 
members are well aware that not having a 

minimum import price in place could condemn the 
Scottish independent sector to a slow death. 

I hope that my brief comments underline the 
breadth of support that exists for the principles of 
the bill. I encourage members to follow the lead of 
the Environment and Rural Development 
Committee in supporting those general principles 
and to support the Exe
time. 
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Aquaculture and Fisheries 
(Scotland) Bill: Financial 

Resolution

17:22

The Presiding Officer (Mr George Reid): The 
next item of business is consideration of motion 
S2M-5264, in the name of Tom McCabe, on a 
financial resolution in respect of the Aquaculture 
and Fisheries (Scotland) Bill.

Motion moved,
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Aquaculture and 
Fisheries (Scotland) Bill, agrees to any expenditure or 
increase in expenditure of a kind referred to in Rule 

arising in consequence of the Act. [Rhona Brankin.]

The Presiding Officer: The question on the 
motion will be put at decision time.
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AQUACULTURE AND FISHERIES (SCOTLAND) BILL:  STAGE ONE REPORT 
 
In  letter to the Committee of 14 December 2006 which responded to the 

quaculture and Fisheries (Scotland) Bill, she 
promised to provide the Committee with the remaining information they had asked for in advance of 
their first Stage Two session.  I can now provide the Committee with the requested information and I 
would also like to take this opportunity to cover some other relevant points which may assist the 
Committee in their deliberations on the Bill.  
 
Part one  aquaculture 
 
Containment 
 
On the issue of containment, the Committee raised three points:  that the Executive consider whether, 
in the absence of a strict liability offence, there may still be a need for an offence of negligently 
permitting an escape of fish;  that the Executive clarify how the Bill and the existing obligations will 
work together to form a coherent and comprehensive set of regulations in relation to escapes 
(including the sanctions that would be applied); and that the Executive provide further details on how 
often inspections are likely to take place, and the standards inspectors will apply when assessing the 
adequacy of containment measures. 
 
On the first point, the not pursuing strict liability 
offence in respect of escapes.  The Executive is similarly of the view that an offence of negligently 
permitting an escape of fish is not required.  The Executive believes it is better to rely on a proactive 
approach which ensures that fish farmers who do not put in place proper containment measures can 
be made to do so, and can be fined if they do not comply with an enforcement notice.  Such a notice 
would take account of industry-accepted containment standards.  This approach can be achieved 
through the current provisions of the Bill. 
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With regard to the second point, in May 2002 the Scottish Executive introduced legislation (The 
Registration of Fish Farming and Shellfish Farming Businesses Amendment (Scotland) Order 2002) 
which requires the mandatory notification of all escapes of farmed fish.  This Order amended The 
Registration of Fish Farming and Shellfish Businesses Order 1985. Under this legislation suspected 
escapes, or circumstance which gives rise to a significant risk of escape, must be reported to the 
Executive: 
 

4A. (1)  A person who carries on a business of fish farming that is required by article 3 to 
be registered shall notify the Scottish Ministers forthwith of  
(a)     the circumstances on, or in the vicinity of, the fish farm which caused, or are believed 
by that person to have caused, an escape of fish; 
(b)    any circumstances on, or in the vicinity of, the fish farm which gave rise to a significant 

 
 

The Inspectorate dealing with containment and escape issues under the Aquaculture & Fisheries 
(Scotland) Bill will take on the role of reporting body, where a company has failed to comply with 
the requirements of The Registration of Fish Farming and Shellfish Farming Businesses Amendment 
(Scotland) Order 2002.  Failure to notify an escape can lead to a report going to the Procurator 
Fiscal.  The Bill additionally introduces a duty on fish farmers to collect, retain and make available 
for inspection information relating to the containment of fish.  It also introduces powers to allow 
inspectors access to ascertain whether fish have escaped from a farm and to investigate the risk of 
potential escapes and allows enforcement action to be taken where farms do not have satisfactory 
measures in place to contain fish.  In both cases, the sanction is level 4 on the standard scale.  When 
and how they would be applied would depend on the precise circumstances pertaining to any given 
farm or event. 
 
On the third point, the Financial Memorandum set out figures for the expected level of inspections.  
For containment, the rate of inspections was estimated to be in the region of 20% farms being 
inspected per annum, priorities using a risk-based approach.  In this way, every farm would have its 
containment provisions inspected at least once every five years.  The Fisheries Research Services are 
currently developing Enforcement Guidance for the Inspectorate dealing with containment and 
escape issues which will clarify how inspectors assess the adequacy of containment measures.  This 
draft guidance will be shared with stakeholders at the next meeting of the Ministerial Working Group 
on Aquaculture (MWGA) on 12 February 2007. 
 
Part two - Gyrodactylus salaris 
 
GS  information campaign 
 
The letter of 14 December also promised to keep the Committee informed of progress towards 
improving information amongst stakeholders on the issue of reducing the risk of GS transmission on 
recreational equipment.  I can now announce that resources of £20,000 have been allocated to fund 
the first step in a high profile information campaign on keeping GS out.  We have had initial 
discussions on the design of the campaign with the Executive's marketing and advertising officials 
and with VisitScotland.  To ensure that the campaign has maximum impact and is properly targeted, 
we plan to enlist the cooperation of the British Airports Authority, British Ports Association, ferry 
operators and other relevant agencies and organisations. 
 
GS  use of rotenone 
 

emicals in 
 that full 

544



 
consultation with all relevant stakeholders must take place before any eradication treatment is 
commenced .   
 
It might help the Committee if I outline the current thinking on the use of chemicals to tackle 
outbreaks of GS and how it would differ for large and small river catchments.  This issue was 
addressed in the Economic Impact Assessment that was published with the Contingency Plan.  To 
quote from it:   
 

The most appropriate strategy for containment or eradication of GS is determined by 
catchment size and a range of physical and ecological factors.  Thus, eradication is likely to 
be both technically feasible and economically justified for small, isolated river catchments, or 
even larger catchments especially if the disease is caught early and can be confined to smaller 
downstream tributaries using dams.  However, a less favourable cost-benefit relationship is 
likely for eradication if the parasite becomes established throughout very large catchments    

 
where the benefits of eradication  
 

could be lower than the costs, and a policy of containment may therefore be the favoured 
   

 
Any decision to attempt eradication would be taken by the Scottish Ministers.  I would like to 
reassure the Committee once again that Ministers are bound, before using these powers, to discharge 
their responsibilities under the Habitats Directive and Water Framework Directive.  This means that 
Ministers have to take into account the environmental, social and economic consequences of any 
proposed action.  To be able to do this, a comprehensive assessment of the affected area would first 
have to be undertaken to draw up a cost-benefit analysis of the infected catchment (experience in 
Norway suggests this could take up to two  years to complete) and during the course of this 
assessment, all relevant parties would be consulted.   
 
GS  payments 
 
The Committee also asked for more information on activities that might be eligible for payments 
under Section 19 in respect of containment or eradication measures.  We have yet to consider this 
issue in detail, but it is likely that, in addition to the example already noted by the Committee, 
payments would be available to owners of fish farms that were cleared of fish and to landowners 
whose land was disrupted while building barriers. 
 
Part three - fisheries 
 
Ban on live vertebrates as bait 
 
The Committee will note that, as promised, the Executive has lodged an amendment to put the 
prohibition on the use of live vertebrates as bait onto the face of the Bill.  I have noticed that some 
commentators and stakeholders are presenting this as the Executive bringing in an amendment to 
introduce the ban at the last minute .  This is not the case.  The proposal to 
prohibit the use of live vertebrates as bait was proposed by the Freshwater Fisheries Forum (open to 
the public), was developed by the Freshwater Fisheries Forum Steering Group and endorsed by  the 
Scottish Anglers  National Association (SANA).  It was clearly stated as a proposal in the 

last year and was backed by a substantial majority of 
respondents to that consultation.  To be clear, the proposed applies only to inland waters (as defined 
in the Salmon and Freshwater Fisheries (Consolidation)(Scotland)Act 2003); it does not apply to sea 
angling.  Nor does it apply to the use of invertebrates as live bait, such as maggots and worms. 
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Administrative penalties for sea fisheries  
 
The Executive has laid a series of five amendments to bring in a system of administrative penalties 
for sea fisheries offences.  A letter explaining the details of the proposed scheme is currently being 
finalised in liaison with other UK fisheries administrations and is due to issue to stakeholders in the 
next few days.  I will ensure that this letter is copied to members of the Committee as soon as it is 
issued. 
 
Regulating Orders 
 
A report to the Committee on the amendment on Regulating Orders is attached at Annex A to this 
letter. 
 
Part four  miscellaneous 
 
Introductions of fish into certain marine waters 
 
The Committee asked the Executive to reflect on the evidence submitted to the Committee in 
connection with section 27 of the Bill.  Some who gave evidence were concerned that the need for 

.  The Executive does not see that this is so.  The industry 
Code of Good Practice requires that movements of fish between management areas should not take 
place unless a formal assessment of the risk of spreading disease indicates a low risk.  Provided the 
assessment has been done properly and is submitted with  the application the application should be 
assessed by FRS in a matter of days.  
 
The Scottish Salmon Pr the restriction on the movement of fish would 
greatly encumber the industry's ability to operate e .  We believe that 
companies should not put other fish farms at risk because it is commercially expedient to do so.  The 
need for formal endorsement by the Executive of this particular requirement of the Code reflects the 
importance of ensuring as far as possible that disease is not spread from area to area before it 
becomes apparent.   
 
Therefore, the Executive believes Section 27 is a key provision of the Bill and that it does constitute 
a proportionate, robust and comprehensive approach to addressing the risks arising from fish 
movements.   
 
Introductions of fish into inland waters 
 
Similarly, the Committee asked the Executive to consider whether the proposals for introductions of 
fish into inland waters constituted a comprehensive approach to addressing the risks which may arise 
from such movements.  
 
The provisions are not designed to prohibit introductions of fish, but to regulate them.  The 
presumption is however, that introductions of fish will not take place unless there is a good case to 
do so.  Such a case would be have to be made following a precautionary, risk-assessment based 
system and my officials are currently working with FRS scientists to draw up options for processing 
applications for the introductions of fish based on a precautionary approach.  I consider this is 
important as it will provide a sound scientific basis for the implementation of the policy.  The views 
of Stakeholders are also being fully taken into account to ensure that options for implementation are 
proportionate, effective and minimise burden on the industry, building on the collaborative approach 
that has been so effective in developing the Bill itself.  I believe therefore, that the proposals 
constitute a comprehensive approach which is likely to receive good buy-in from the industry.  I 

546



 
envisage the Scottish Executive will be in a position to publicly consult on a series of options by 
spring this year with a view to implementing the proposals by 2008.   
 
Payments in respect of fish destroyed 
 
The Committee asked  criteria it might apply 
in deciding whether to make a compensation scheme and to whom payments would be made.  The 
Executive does not believe it would be appropriate at this stage to publish fixed criteria that would 
trigger the establishment of a payment scheme.  Rather, any decision to introduce a scheme would 
depend on the gravity of the disease problem and its negative impact on industry, which would be a 
judgement for Ministers to make at the time of any future outbreak.  Concerning eligibility for 
payments, Ministers have made it clear throughout the public and Parliamentary consultation 
processes that payments would be paid only to owners of fish that were destroyed in order to 
eradicate disease and that the amount of the payment would be based on the value of those fish.  
Factors that could be taken into account in considering individual applications might include the 
extent to which the applicant had been complying with the Code of Good Practice and whether the 
applicant had promptly notified the signs of disease in his stock. 
 
High Level Indicators (HLIs) 
 
The Ministerial Working Group on Aquaculture (MWGA) agreed to the Scottish Executive taking 
forward a project to develop High Level Indicators (HLI) to cover economic, environmental and 
social aspects related to measuring the delivery of a sustainable aquaculture industry through the 
priority actions within the Strategic Framework for Scottish Aquaculture.  
 
An initial project was undertaken by Homarus Ltd in 2006 to produce one HLI for each of the 
economic, environment and 

 
 

 Economic - Profit  Margin  by Species; 
Fish   Atlantic Salmon, Ova and Smolt production, Brown Trout/Sea 

Trout, Rainbow Trout, Artic Char, Cod, Halibut. 
Shellfish   Pacific Oysters and, Mussels. 

 Social  Aquaculture employment as a proportion of all local employment; 
 Environmental  Maintenance of Water Framework Directive (WFD) ecological 

classifications. 
 
A further 6 month study (the development of high level indicators to assess deliverability of a 
sustainable Scottish aquaculture industry through a desk-top study) has been commissioned and a 
contract awarded to Hambrey Consulting on 22 December 2006. This will build on the work of the 
Homarus study and identify all sources of information available from the various Government and 
Non-Government organisations that could be used to identify and measure the selected High Level 
Economic, Environmental and Social Indicators. It will also identify and make recommendations on 
any gaps in information and how they can be filled in order to allow for the production of High Level 
Indicators (HLI).  The study should cover the full production chain and industry services in Scotland 
that relate to aquaculture, including;  fish meal and oil,  fish feed,  fish production,  fish processing 
(primary and secondary),  shellfish production,  and support industries. A main aim will be to 

information but can still result in a robust set of indicators. 
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I hope that the information contained in this letter will assist the Committee in their deliberations of 
Stage two of the Aquaculture and Fisheries (Scotland) Bill and I look forward to discussing the 
issues with the Committee as the Bill progresses. 
 
 
 
 
 
 
 
 
 

SARAH BOYACK 
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ANNEX A 
 
REPORT TO THE ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 
PROPOSED LEGISLATION TO IMPROVE POWERS TO ENFORCE REGULATING 
ORDERS: KEY FINDINGS OF RESPONSES TO A PUBLIC CONSULTATION 
 
1. Background on Regulating Orders (ROs) 
 
Regulating Orders (ROs) are a legislative tool to enable the establishment, improvement, 
maintenance and regulation of local shellfisheries through the introduction of a licensing scheme and 
other management measures.  
 
ROs are made under the Sea Fisheries (Shellfish) Act 1967 (the 1967 Act) and are granted to a 

specific area of inshore or tidal waters.  ROs remain in force for a fixed period not normally 
exceeding 20 years.  They enable the grantee of the RO, with the consent of Scottish Ministers, to 
impose restrictions and regulations in relation to the dredging, fishing for and taking of shellfish of 
specified kinds within the defined RO area.  There should be clear linkage between stock assessment, 
the aims of the Order and the proposed regulatory measures. In effect, an RO grants management 
responsibility for a local shellfishery to the grantee and allows the grantee to issue licences, and/or 
impose the payment of tolls or royalties before fishermen may be granted access to the regulated 
fishery. 
 
The only two existing ROs are the Shetland RO, granted in 1999, and the Solway RO granted in 
2006.  
 
2. Background to the Consultation 
 
The Scottish Executive Environment and Rural Affairs Department (SEERAD) had been aware for 
some time that, in Scotland, the 1967 Act provided insufficient enforcement powers in relation to 
ROs.  As a result, in September 2006, improved enforcement powers were made available to the 
SFPA and Regulating Order grantees as part of provisions contained in the Police, Public Order and 
Criminal Justice (Scotland) Act 2006.  

 
The policy intention is that the new proposals to improve the enforcement of ROs set out in this 
latest consultation document would build on the Police, Public Order and Criminal Justice (Scotland) 
Act 2006 provisions to further discourage illegal fishing and allow grantees to concentrate on 
developing the fishery. Ensuring closer compliance with ROs would allow for the improved, 
sustainable management of fisheries covered by these arrangements. 
 
3. The Consultation Process 
 
On 23 October 2006, The Scottish Executive Environment and Rural Affairs Department published a 

The aim of the consultation was to obtain views on two possible approaches to improving the 
enforcement of Regulating Orders; increasing the maximum fine level for an offence under a RO 
from £5000 to £50,000 and making it possible to revoke a RO licence if the licence holder was 
convicted of one relevant offence as opposed to the two convictions currently needed. The 
consultation paper was sent to 150 individuals and organisations. A copy of the paper is attached as 
further background at Annex A.  
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A period of ten weeks was given for consultation with the date for responses being 29 December. 

The decision on a shorter period was taken as a direct result of needing to meet the expected 
timetable for stage 2 of the Aquaculture and Fisheries Bill. The Bill is an important opportunity to 
introduce these proposals earlier than would otherwise have been possible but we recognised that the 
short duration could cause some difficulties for some respondents. As a result, officials arranged to 
discuss the issues with key interested individuals, on a one to one basis in some cases.   
 
 The consultation document set out the background to the consultation, highlighted the two key 
topics for consideration and posed two questions to which responses were invited.   
 
The majority of the consultation papers were issued by email.  The paper was also made available on 
the Scottish Executive website for any interested individuals.  The content of the paper itself was set 
out as clearly and simply as possible in order to facilitate responses within the timescale. 
 
4. Who Responded to the Consultation? 
 
A total of 21 responses have been received. Annex B contains a full list of those organisations and 
individuals who responded. 
 
1 individual and 20 organisations responded. 7 responses were made up of written comments and 14 
responded to the specific questions set out in the consultation paper. 
 
5. Summary of Responses 
 
A summary of the responses received to the questions contained in the consultation paper is set out 
below: 
 

QUESTION 1: Is it your view that the current maximum fine level of up to £5000 
should be increased for the most serious offences under an RO to up to £50,000? 
 
14 respondents agreed. 6 disagreed and 1 did not address the specific question 
 
 
QUESTION 2:  Is it your view that a RO licence should be revoked if a licence holder is 
convicted of one offence rather than two?  
 
10 respondents agreed, 10 disagreed and 1 did not address the specific question 

 
6. Summary of Key Themes 
 
Overall, those responding to this consultation tended to focus on a number of distinct themes. These 
included themes which were directly relevant to this consultation including: 
 

 Increased maximum fine levels need to take into account the nature and seriousness of the 
offence. [It is worth stating that the proposed £50,000 penalty is a maximum penalty and the 
courts may be relied upon to impose fines proportionate to the seriousness of the offence.] 

 Revocation of a licence should not be automatic but discretionary and take account of 
individual circumstances. [It is worth stating that one relevant conviction will not 
automatically lead to revocation.  Revocation of a licence would be discretionary depending 
on circumstances and would require the consent of the appropriate Minister. In addition, any 
decision to revoke a licence could be subject to judicial review.]  
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 Support for the improved deterrent measures in relation to ROs 
 Concern about the impact of the measures on fishermen. 
 Concern about breach of the ECHR 
 Inappropriate appeals process. 
 Legal issues. 

 
Other themes that emerged from the responses did not relate directly to this consultation but were 

r specifically.  These included: 
 

 Support for ROs generally as a fisheries management tool 
 Objections to ROs generally as a fisheries management tool (and therefore, to any improved 

enforcement powers proposed ) 
 Objections to specific ROs 

 
 
 
 
ENVIRONMENT AND RURAL AFFAIRS DEPARTMENT 
January 2007 
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CONSULTATION ON PROPOSED LEGISLATION TO IMPROVE POWERS TO 
ENFORCE REGULATING ORDERS 
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1. Purpose 
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 3.1  What is a Regulating Order? 
 3.2  Relationship between Regulating Orders and Inshore Fisheries Groups 
 3.3  Current and Proposed Regulating Orders  
 3.4  Current Enforcement Position 
 
4. General Policy Intention 
  
5. Proposed Options for Change 
 
 5.1  Increased Maximum Fine Levels 
 5.2  Revocation of Licences 
   
6. Conclusions and Next Steps 
 
 
 
Annex  A The Scottish Executive Consultation Process 
Annex B Respondent Information Form 
Annex C List of Consultees 
 
= = = = = = = = = = =  
 
1. Purpose 
 
This document invites your comments on proposals for amending existing fisheries legislation to 
improve the enforcement of Regulating Orders (ROs) and, therefore, strengthen their impact and 
effectiveness as a local fisheries management tool.  It sets out some background on the enforcement 
of ROs and explains why we are holding this consultation. It sets out three options for change. 
 
Each option for change is followed by a question [or questions] seeking your views.  You do not 
have to answer the questions; we are equally happy to receive your responses in the form of a letter 
or email which covers issues of particular interest to you.   
 
2. Process for Responding 
 
2.1 Responding to this consultation 
 
Please respond by Friday 29 December and be sure to include the Respondent Information Form 
attached at Annex B with your response. 
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Comments should be sent to: 
 

Regulating Order Consultation 
Inshore Fisheries Team 
Scottish Executive 
Room 510 
Pentland House 
47 Robb s Loan 
Edinburgh 
EH14 1TY 
 
or to: 
 
inshorefisheries@scotland.gsi.gov.uk 

 
If you have any queries please contact Josie Swan on 0131 244 6383. Further information about the 
Scottish Executive consultation process is set out in Annex A. 
 
2.2 Handling your response 
 
We need to know how you wish your response to be handled and, in particular, whether you are 
happy for your response to be made public.  Please complete and return the Respondent Information 
Form attached at Annex B as this will ensure that we treat your response appropriately.  If you ask 
for your response not to be published we will regard it as confidential, subject to the paragraph below 
and we will treat it accordingly. 
 
All respondents should be aware that the Scottish Executive is subject to the provisions of the 
Freedom of Information Act 2002 and would therefore have to consider any request made to it under 
the Act for information relating to responses made to this consultation exercise. 
 
3. Background and Context 
 
3.1 What is a Regulating Order? 
 

e 1967 

and other management measures. 
 

cover named species of shellfish within a specific area of inshore or tidal waters.  ROs remain in 
force for a fixed period not normally exceeding 20 years.  They enable the grantee of the RO, with 
the consent of Scottish Ministers, to impose restrictions and regulations in relation to the dredging, 
fishing for and taking of shellfish of specified kinds within the defined RO area.  There should be 
clear linkage between stock assessment, the aims of the Order and the proposed regulatory measures. 
In effect, an RO grants management responsibility for a local shellfishery to the grantee and allows 
the grantee to issue licences, and/or impose the payment of tolls or royalties before fishermen may be 
granted access to the regulated fishery. 
 
3.2  Context - Relationship between ROs and IFGs 
 
The Strategic Framework for Inshore Fisheries was published in March 2005 and set out proposals 
for a network of Inshore Fisheries Groups (IFGs) around the Scottish coast and covering all Scottish 
inshore waters.  The IFGs will be a new management framework that will place fishers at the heart of 
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the decision-making process. They will develop local objectives which reflect local priorities and 
which are complimentary to high level national objectives.  In developing these local objectives, 
where appropriate ROs will be one of the tools at the disposal of IFGs as a useful mechanism for 
regulating and managing local shellfisheries.  
  
It is envisaged that ROs may be used to further the aims of the inshore strategy as a whole and of the 
aims of local groups in particular.   
 
3.3 Current and Proposed Regulating Orders 
 
The only two existing ROs in Scotland are the Shetland RO, granted in 1999, and the Solway 
Regulating Order granted in 2006.  
     
3.4 Current Enforcement Position 
 
The purpose of enforcement of a RO is to ensure compliance with a regulatory system, itself 
designed to achieve stated local fishery management purposes. The Scottish Executive Environment 
and Rural Affairs Department (SEERAD) had been aware for some time that, in Scotland, the 1967 
Act provides insufficient enforcement powers in relation to ROs. To address this improved 
enforcement powers have been made available to the SFPA and Regulating Order grantees. These 
new powers came into force on 1 September 2006 as part of provisions contained in the Police, 
Public Order and Criminal Justice (Scotland) Act 2006.  

 
4. General Policy Intention  
 
The policy intention is that these proposals to improve the enforcement of ROs would build on the 
Police, Public Order and Criminal Justice (Scotland) Act 2006 provisions to further discourage 
illegal fishing and allow grantees to concentrate on developing the fishery. Ensuring closer 
compliance with ROs would allow for the improved, sustainable management of fisheries covered by 
these arrangements. 
 
5. Proposed Options for Change 
 
5.1 Increasing maximum Regulating Order fines from £5000 to £50,000  
 
The first proposal is to increase the current maximum fine level for an offence under an RO from a 
maximum of £5000 to £50,000.  The intention is to make the maximum fine level an effective 
deterrent to illegal fishing, particularly in Regulating Orders which are lucrative fisheries. The 
proposal reflects the potential gravity of the offences and would bring the maximum fine level into 
line with that available to breaches of quota and other fisheries offences. 
 
QUESTION 1 : Is it your view that the current maximum fine level of up to £5000 should be 
increased for the most serious offences under an RO to up to £50,000? 
 
 
5.2  Improving the Making it Easier to Revoke a RO Licence 
 
The second proposal is to improve the process for the revocation of licences under a Regulating 
Order.  Currently, licences can only be revoked if a licence holder is convicted of two offences, dies 
or hands the licence back or where there is a scientific case for reducing the number of licences.   
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more likely to take the risk of fishing illegally as, even if they are caught and prosecuted, they will 
retain their licences. 
 
The proposal is to amend the Sea Fisheries (Shellfish) Act 1967 to allow for the revocation of a 
licence by a grantee where the licence holder is convicted of one fisheries offence as opposed to two 
convictions required at present 
 
QUESTION 2  :  Is it your view that a RO licence should be revoked if a licence holder is 
convicted of one offence rather than two?  
 
 
6. Conclusions and Next Steps 
 
We welcome your comments on the issues raised in this paper.  You can respond by writing a  
letter or sending an email to us with your comments by Friday 29 December 2006 to either of the 
addresses set out at paragraph 2.1. 
 
Please ensure that you include the Respondent Information Form at Annex B with your response and 
thank you for taking the time to respond. 
 
Where you have given permission for your response to be made public (see the attached Respondent 
Information Form at Annex B), these will be made available to the public in the Scottish Executive 
Library by late January 2007.  We will check all responses where agreement to publish has been 
given for any potentially defamatory material before logging them in the library or placing them on 
the website. You can make arrangements to view responses by contacting the SE Library on 0131 
244 4552.  Responses can be copied and sent to you, but a charge may be made for this service. 
 
Following the closing date, all responses will be analysed and considered. We aim to issue a report 
on this consultation process by February 2007. 
 
If you have any comments about how this consultation exercise has been conducted, please send 
them to Josie Swan at either of the addresses at paragraph 2.1 above. 
 
 
 
 
 
 
 
 
 
 
 
 
OCTOBER 2006 
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Aquaculture and Fisheries (Scotland) Bill 

1st Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 34 
Sections 35 to 38 

Schedule
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 6 

Mr Alasdair Morrison 

1 In section 6, page 4, line 12, at end insert— 

<(6A) A person on whom an enforcement notice has been served may, by summary application 
made before the expiry of the period of 7 days beginning with the day on which the 
notice is served, appeal to the sheriff against the notice; and the notice is of no effect 
until the appeal is withdrawn or finally determined. 

(6B) In an appeal under subsection (6A), the sheriff may make such order as the sheriff thinks 
fit; and the decision of the sheriff in the appeal is final.> 

Section 7 

Rob Gibson 

24 In section 7, page 5, line 4, insert at end— 

<(  ) in relation to a site in respect of which a licence, lease or planning permission for 
the operation of a fish farm has been granted, the maximum period of time which 
may elapse without the site being used for such operation.>  

Section 15 

Sarah Boyack 

2 In section 15, page 9, line 2, leave out <construction> and insert <creation> 

Sarah Boyack 

3 In section 15, page 9, line 8, leave out <construction> and insert <creation> 

Sarah Boyack 

4 In section 15, page 9, line 11, at end insert <; 

(  ) removal> 

SP Bill 67-ML1 Session 2 (2007) 1
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Section 16 

Sarah Boyack 

5 Leave out section 16 

After section 17 

Mr Ted Brocklebank 

6* After section 17, insert— 

<Gyrodactylus salaris: declarations etc. concerning certain items 

After section 5D of the 1937 Act (as inserted by section 17 above), insert— 

“5DA Gyrodactylus salaris: declarations etc. concerning certain items 

(1) Any person entering Scotland from outwith Great Britain who is in possession 
of any clothing or equipment which has been used in any waters in or adjacent 
to any country in which the parasite Gyrodactylus salaris is present must 
declare those items on entry into Scotland. 

5

10
(2) The Scottish Ministers must make such arrangements as they consider 

necessary for the examination and decontamination of any items of the type 
mentioned in subsection (1). 

(3) Any person who fails to comply with subsection (1) is guilty of an offence and 
liable on summary conviction to a fine not exceeding level 3 on the standard 
scale.”.>

Richard Lochhead 

6A As an amendment to amendment 6, line 14, at end insert— 

<5DB Gydrodactylus salaris: report to the Parliament on other measures 

 The Scottish Ministers must,  within one year of the date on which section 
(Gyrodactylus salaris: declarations etc. concerning certain items) of the 
Aquaculture and Fisheries (Scotland) Act 2007 (asp 00) comes into force, 
report to the Parliament on the steps it has taken to promote the adoption, at 
points of entry into the rest of Great Britain, of measures designed to prevent 
the entry into Scotland from within Great Britain of clothing or equipment 
which has been used in any waters in or adjacent to any country in which the 
parasite Gyrodactylus salaris is present.”.>

Section 19 

Sarah Boyack 

7 In section 19, page 11, line 8, leave out <connection with> and insert <consequence of> 

Sarah Boyack 

8 In section 19, page 11, line 8, leave out <2ZA, 2ZB,> 

2
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Section 21 

Sarah Boyack 

9 In section 21, page 12, line 25, at end insert— 

<(  ) in subsection (2), after “use” insert “live vertebrates,”,> 

Richard Lochhead 

9A As an amendment to amendment 9, line 2, at end insert <(except in such circumstances as the 
Scottish Ministers may by regulations specify),”,> 

After section 25 

Sarah Boyack 

10 After section 25, insert— 

<PART 3A

SEA FISHERIES

Fixed penalty notices

 Issue of fixed penalty notices 

(1) Where a British sea-fishery officer has reasonable grounds for suspecting that a person 
has committed a relevant offence, the officer may issue the person with a fixed penalty 
notice.

(2) In subsection (1), a relevant offence is an offence— 

(a) under the Sea Fisheries enactments, and  

(b) specified by the Scottish Ministers by order. 

(3) In this Part— 

 “appropriate fixed penalty” has the meaning given in section (Amount and 
payment of fixed penalty)(2); 

 “British sea-fishery officer” means any person who by virtue of section 7 of the 
Sea Fisheries Act 1968 (c.77) is a British sea-fishery officer; 

 “period for paying” has the meaning given in section (Content and form of fixed 
penalty notice)(4);

 “notice” means a fixed penalty notice issued under subsection (1);  

 “Sea Fisheries enactments” means any enactments for the time being in force 
relating to sea fish or sea fishing, including any enactment relating to fishing for 
shellfish, salmon or migratory trout.> 

Sarah Boyack 

11 After section 25, insert— 

<Content and form of fixed penalty notice 

(1) A notice must— 

3
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(a) give such particulars of the circumstances alleged to constitute the offence to 
which it relates as are necessary for giving reasonable information about the 
alleged offence, 

(b) state the amount of the appropriate fixed penalty for the offence, 

(c) state the period for paying, 

(d) state that, if before the period for paying has expired the person makes payment of 
the fixed penalty, any liability to conviction of the offence is discharged, 

(e) state that the payment of a fixed penalty is not a conviction nor may it be recorded 
as such, 

(f) state that no proceedings may be commenced against the person in respect of the 
offence unless— 

(i) intimation of an intention not to pay the fixed penalty has been made, or  

(ii) the period for paying has expired and no payment of the fixed penalty has 
been made, 

(g) state the person to whom payment should be made, at such address and by such 
methods, as specified under section (Amount and payment of fixed penalty)(3), 

(h) state that if the person does not intend to pay the fixed penalty the person may 
intimate that intention in writing to such person at such address as specified under 
section (Intimation of non-payment)(2)(b).

(2) A notice may include such other information as the Scottish Ministers think fit. 

(3) The Scottish Ministers may by order prescribe the form of notices. 

(4) The “period for paying” is, subject to subsection (5), a period of 28 days beginning with 
the day on which the notice was issued or such longer period as the notice may specify. 

(5) The Scottish Ministers may for the purposes of subsection (4) specify by order a period 
shorter than 28 days in relation to different cases and categories of case; and may so 
specify such supplementary provision in connection with the shortening of the period as 
they consider necessary or expedient.> 

Sarah Boyack 

12 After section 25, insert— 

<Amount and payment of fixed penalty

(1) The Scottish Ministers may by order prescribe a scale of fixed penalties for the purposes 
of sections (Issue of fixed penalty notices) to (Withdrawal of fixed penalty notice or 
expiry of period for paying).

(2)  The “appropriate fixed penalty” means such fixed penalty on the scale prescribed under 
subsection (1) as the British sea-fishery officer thinks fit having regard to the 
circumstances of the case and any relevant provision of an order under that subsection.  

(3) The fixed penalty is to be payable to the Scottish Ministers, at such address and by such 
methods as the Scottish Ministers may by order specify.> 

Sarah Boyack 

13 After section 25, insert— 

4

559



<Effect of payment 

(1) Where a person makes payment of the appropriate fixed penalty before the period for 
paying has expired no proceedings may be brought against the person for the offence. 

(2) Payment of a fixed penalty is not a conviction nor may it be recorded as such.> 

Sarah Boyack 

14 After section 25, insert— 

<Intimation of non-payment 

(1) A person to whom a notice is issued may, before the expiry of the period for paying, 
intimate an intention not to pay the fixed penalty. 

(2) An intimation under subsection (1) must— 

(a) be in writing, 

(b) be sent by post or delivered to such person as the Scottish Ministers may by order 
specify at such address so specified.> 

Sarah Boyack 

15 After section 25, insert— 

<Restriction on proceedings and notification of procurator fiscal 

(1) Proceedings in respect of an offence to which a notice relates may not be brought 
against the person to whom the notice relates unless the procurator fiscal has been 
notified in accordance with subsection (2) or (3). 

(2) Where an intimation is made under section (Intimation of non-payment)(1), the Scottish 
Ministers must notify the procurator fiscal; unless the notice is withdrawn under section 
(Withdrawal of fixed penalty notice or expiry of period for paying).

(3) Where— 

(a) payment of the fixed penalty has not been made before the expiry of the period for 
paying, and

(b) no intimation has been made under section (Intimation of non-payment)(1),

 the Scottish Ministers must notify the procurator fiscal; unless the notice is withdrawn 
under section (Withdrawal of fixed penalty notice or expiry of period for paying).

(4) In proceedings for an offence, a certificate which— 

(a) purports to be signed by or on behalf of the Scottish Ministers, and 

(b) states that payment of an amount specified in the certificate was or was not 
received by a date so specified,  

 is sufficient evidence of the facts stated.> 

Sarah Boyack 

16 After section 25, insert— 

5
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<Withdrawal of fixed penalty notice or expiry of period for paying 

(1) A notice may be withdrawn by a British sea-fishery officer, if the officer determines that 
the offence to which the notice relates was not committed or that the notice ought not to 
have been issued to the person to whom it was issued. 

(2) Where a notice has been withdrawn— 

(a) no amount is payable by way of fixed penalty in pursuance of that notice, 

(b) any amount paid by way of fixed penalty in pursuance of the notice must be 
repaid to the person. 

(3) Where the period for paying has expired no amount is payable by way of fixed penalty 
in pursuance of that notice.> 

Before section 26 

Sarah Boyack 

17 Before section 26, insert— 

<Amendment of the Sea Fisheries (Shellfish) Act 1967 

(1) In section 3(3) of the Sea Fisheries (Shellfish) Act 1967 (c.83) (effect of grant of right of 
regulating a fishery), for “level 2 on the standard scale” substitute “£50,000”. 

(2) In section 4(7) of that Act (licensing powers in case of regulated fishery)— 

(a) for  the words “, having been” substitute “is”, 

(b) the words “, is subsequently convicted of another such offence” are repealed.> 

Section 27 

Mr Alasdair Morrison 

18 In section 27, page 16, line 13, at end insert— 

<(  ) Before making an order under subsection (1) the Scottish Ministers must 
consult such persons as they consider appropriate.> 

Section 29 

Mr Ted Brocklebank 

19 In section 29, page 17, line 30, leave out <may> and insert <must> 

Sarah Boyack 

20 In section 29, page 17, line 31, after <fish> insert <or shellfish> 

Sarah Boyack 

21 In section 29, page 18, line 1, leave out <has the same meaning> and insert <and “shellfish” have 
the same meanings> 
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Schedule

Sarah Boyack 

22 In the schedule, page 22, line 35, at end insert <, 2C(1) or (3)(a) or (c)(i) or (ii), 5F(1)> 

Sarah Boyack 

23 In the schedule, page 23, line 22, at end insert— 

<Criminal Justice and Public Order Act 1994 (c.33)

  In Part 1 of Schedule 8 to the Criminal Justice and Public Order Act 1994 (increase in 
penalties for certain offences), the entry in relation to section 3(3) of the Sea Fisheries 
(Shellfish) Act 1967 is repealed.> 

7
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Aquaculture and Fisheries (Scotland) Bill 

1st Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  In this case, the information provided consists 
solely of the list of groupings (that is, the order in which amendments will be debated). 
The text of the amendments set out in the order in which they will be debated is not 
attached on this occasion as the debating order for day 1 is the same as the order in which 
the amendments appear in the Marshalled List.  

Groupings of amendments 

Appeal against enforcement notices
1

Code of practice: unused fish farm sites
24

Gyrodactylus salaris: construction of barriers to movement of fish
2, 3, 4, 5 

Gyrodactylus salaris: declaration of items on entering Scotland
6, 6A 

Gyrodactylus salaris: power to make payments
7, 8 

Prohibition on use of live vertebrates as bait
9, 9A 

Sea fisheries: fixed penalty notices
10, 11, 12, 13, 14, 15, 16 

Fisheries for shellfish: penalties etc.
17, 23 

Unauthorised introduction of fish into certain marine waters: consultation
18

Payments in respect of fish destroyed
19, 20, 21 

Power to prescribe how orders made under the Diseases of Fish Act 1937 are 
published
22

SP Bill 67-G1 1 Session 2 (2007) 

563



ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

3rd Meeting, 2007 (Session 2)

Wednesday 24 January 2007

Present:  

Mr Ted Brocklebank 
Trish Godman (Committee substitute)
Maureen Macmillan (Convener)
Peter Peacock
Eleanor Scott (Deputy Convener) 

Rob Gibson 
Richard Lochhead
Mr Alasdair Morrison
Nora Radcliffe

Apologies were received from Elaine Smith. 

Also present: Sarah Boyack, Deputy Minister for Environment and Rural Development 
and Mr Mark Ruskell. 

Aquaculture and Fisheries (Scotland) Bill: The Committee considered the Bill at 
Stage 2 (Day 1). 

The following amendments were agreed (without division): 1, 2, 3, 4, 5, 7 and 8. 

The following amendments were disagreed to (by division)—

6A (For 3, Against 6, Abstentions 0) 
6   (For 4, Against 5, Abstentions 0). 

Amendment 24 was moved, and with the agreement of the Committee, withdrawn. 

Sections 1, 2, 3, 4, 5, 7, 8, 9, 10, 11, 12, 13, 14, 17 and 18 were agreed to without 
amendment. 

Sections 6, 15 and 19 were agreed to as amended. 

The Committee ended consideration of the Bill for the day section 19 having been 
agreed to. 
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Aquaculture and Fisheries 
(Scotland) Bill: Stage 2 

10:07 

The Convener: Agenda item 2 is the first day of 
stage 2 proceedings on the Aquaculture and 
Fisheries (Scotland) Bill. I welcome Sarah Boyack, 
the Deputy Minister for Environment and Rural 
Development. She will steer us through stage 2, 
from the Executive’s perspective. I extend that 
welcome to the minister’s officials.

Members should have before them a copy of the 
bill as introduced; the marshalled list of 
amendments that was published yesterday; and 
the groupings of amendments, which sets out the 
amendments in the order in which they will be 
debated. The running order is set by the rules of 
precedence governing the marshalled list. 
Members should remember to move between the 
two papers. All amendments will be called in strict 
order from the marshalled list—we cannot move 
backwards. 

The target for today is to reach the end of 
section 19. There will be one debate on each 
group of amendments. I will call the member who 
has the first amendment in each group to move 
that first amendment and speak to all the other 
amendments in the group. Members who are not 
proposers of amendments in the group but who 
wish to speak should catch my attention in the 
usual way. 

Debate on each group will be concluded when I 
invite the member who moved the first amendment 
in the group to wind up. If the minister has not 
already spoken in the debate on any group, I will 
invite her to comment just before we hear the 
winding-up speech. Only committee members are 
entitled to vote. After we have debated the 
amendments, the committee must decide whether 
to agree to each section. A short debate on that 
point will be allowed, if it will be useful to allow 
discussion of points that have not been raised by 
the amendments. 

There are no amendments until section 6, so the 
first question is, that sections 1 to 5 be agreed to. 

Sections 1 to 5 agreed to. 

Section 6—Enforcement notices 

The Convener: Amendment 1, in the name of 
Alasdair Morrison, is in a group on its own. 

Mr Alasdair Morrison (Western Isles) (Lab): 
Amendment 1 makes provision for appeal against 
enforcement notices. Members will recall that the 
issue exercised many witnesses during our 
evidence-taking sessions. The committee is well 
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aware of the nature of the amendment. I am sure 
that all members will be sympathetic to it; I hope 
that our former convener remains sympathetic to 
the purposes of the appeals mechanism that I 
propose. 

Without further ado, I move amendment 1. 

Rob Gibson (Highlands and Islands) (SNP): I
would like to explore further the timescales that 
would be involved. Involving a sheriff could lead to 
an extended period between the putting in place of 
an enforcement notice and resolution of the 
matter. There seems to be no time limit for the 
process. When dealing with enforcement, it is 
important that there should be a guarantee of 
timescales. I would like to hear what the minister 
has to say about the application of the 
amendment, should it be agreed to. 

The Deputy Minister for Environment and 
Rural Development (Sarah Boyack): I very much 
welcome Alasdair Morrison’s amendment on 
appeals. As committee members know, the 
Executive agreed to lodge an amendment at stage 
2 to introduce some form of appeals mechanism 
for persons on whom an enforcement notice has 
been served. Having examined Alasdair 
Morrison’s amendment, I believe that it achieves 
everything that we would look for in such a 
mechanism. I support the amendment. 

I will address the specific point that Rob Gibson 
raised. I know that there are concerns about 
timescales, but it is important to put on the record 
that anyone who wished to lodge an appeal would 
have the relatively short period of seven days in 
which to do so. Amendment 1 provides for 
summary appeals. That means that the procedure 
following an appeal would be relatively swift, as 
the matter would be referred to the sheriff; I hope 
that that deals with members’ concerns. The 
amendment is a good one, which addresses some 
of the concerns that people expressed to the 
committee at stage 1. For that reason, I encourage 
members to support it. 

Mr Morrison: The minister has addressed all 
the points adequately, so there is no need for me 
to wind up. 

Amendment 1 agreed to. 

Section 6, as amended, agreed to. 

Section 7—Code of practice 

The Convener: Amendment 24, in the name of 
Rob Gibson, is in a group on its own. 

Rob Gibson: At stage 1 the committee was 
exercised by the potential for review of the code of 
practice. We were concerned that the code should 
promote best practice, rather than provide a 
lowest common denominator. However, some of 
the elements of the code depend on the use of 

existing sites for fish farms in a satisfactory 
fashion. As we know, the industry’s policy is to 
fallow some sites. However, from information 
secured under the freedom of information regime 
we gather that up to half of the sites that have 
been licensed are not being used in the current 
year. Through amendment 24, I intend to probe 
the way in which the system works by flagging up 
the fact that the committee and the Parliament are 
concerned to ensure that the time that may elapse 
without a site being used for operations will be 
included in the code of practice and within the 
purview of the bill. 

I move amendment 24. 

10:15 

Sarah Boyack: I accept Rob Gibson’s desire to 
probe on the issue, so I will take slightly longer 
over amendment 24 than I did over amendment 1. 
Amendment 24 is basically a use-it-or-lose-it 
provision and would undermine investor 
confidence in the industry. The Executive is 
concerned that it could represent overregulation 
and would be seen as the Government trying to 
micromanage business decisions. The bill strikes 
a balance that we are keen to retain. I 
acknowledge that, at stage 1, the committee 
considered the underuse of sites to be an issue, 
but it also recognised the need for some flexibility. 

The aquaculture industry in Scotland must 
remain competitive in a highly competitive 
international market. Large multinational and 
smaller indigenous companies need to be able to 
access suitable sites that can be used routinely or 
at short notice in an emergency to respond to 
changes in the disease status of other sites—for 
example, to retain production levels if other sites 
need prolonged fallowing for disease control—or 
market conditions. Therefore, there could be 
sound commercial reasons for deciding not to 
commence production on a site. If anyone—
particularly another fish farm operator—were to 
think that a particular operator was abusing its 
market position, they should take that up with the 
competition authorities. 

Given the committee’s previous interest in the 
issue, I will make a brief comment on planning 
issues and the Crown Estate, which was 
mentioned in the committee’s stage 1 report. To 
be clear, site availability is not governed by 
planning legislation or the Crown Estate lease 
conditions because neither can be used to force 
an operator to give up a site for underusing it. 
Under planning legislation, the deployment of 
minimal plant at a site would constitute use. The 
Crown Estate considers that its lease conditions 
do not permit it to force a leaseholder to use a site 
but it has changed its rental provisions to increase 
payments for sites that are in long-term fallow. 
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Rob Gibson has raised an important issue and I 
recognise the committee’s general concerns about 
it. I know that many people hold strong views on 
the issue. We are taking an interest in work that 
the Crown Estate, the Fisheries Research 
Services, the Scottish Environment Protection 
Agency and the Scottish Salmon Producers 
Organisation are undertaking on site use and 
availability and efficient site sharing among key 
players. We will keep an eye on that research. 

I urge committee members to reject amendment 
24 and I hope that, after listening to my comments, 
Rob Gibson might be persuaded to withdraw it. 

Mr Morrison: I thank the minister for that 
detailed explanation. As I am sure she will fondly 
recall, underuse of sites was raised time after time 
at stage 1. I would appreciate it if the minister 
could give us guidance on the procedures that are 
involved in notifying the competition authorities 
and how quickly a dispute could be resolved. It 
could be that two or three people own a small 
indigenous farm and, a few hundred yards down 
the sea loch, a multinational owns a perfectly good 
site that has not been used and has, in effect, 
been sterilised, thereby denying the community 
the use of a perfectly good piece of sea loch. If the 
minister is not in a position to explain today how 
and in what timescale the competition authorities 
would help to resolve that, I would be pleased to 
accept her assurance that she will give me a 
detailed response in writing later this week. 

Sarah Boyack: It might be helpful for me to 
reassure the committee that, as my predecessor 
Rhona Brankin said, the Executive is working with 
the competition authorities on the issue. We will 
certainly keep the committee informed of any 
progress that we make through our liaison with 
them and the Department of Trade and Industry. 

I would be more than happy to write to Alasdair 
Morrison later in the week about the exact 
procedure that should be followed. I do not have 
that information at my fingertips for obvious 
reasons—the competition authorities are separate 
from the Executive—but I am happy to ensure that 
he gets it if it would be helpful to him. 

Richard Lochhead (Moray) (SNP): Is the 
minister aware of whether companies apply for 
new licences when they already have sites that 
are unused? To me, that is the crux of the issue. If 
companies were doing that, it would not make 
sense and we should perhaps address the issue. 

Sarah Boyack: I do not have that information at 
present. Our main position is that the perception in 
the industry is that aquaculture sites are not easy 
to come by. If a marine site is to be used for fin-
fish production, the operator must obtain planning 
permission, a SEPA licence and a lease from the 
Crown Estate. The procedure is not simple or 

instantaneous, for good reason. Obtaining 
planning permission or a SEPA licence could 
require environmental assessment, which could 
take several years. 

A balance has to be struck and the committee 
acknowledged in its report the need for some 
balance. We are keen to retain that. I hope that 
that answers Richard Lochhead’s question.

Rob Gibson: The committee said in its stage 1 
report that it considered 

“that the long-term retention of sites which are left inactive 
is unacceptable.”

My amendment 24 addresses that point directly. I 
have evidence of fish farmers such as Marine 
Harvest applying for new sites. There is a case in 
point near Brodick on the Isle of Arran; Marine 
Harvest already has unused sites in other parts of 
the Highlands. If the minister does not recall that, I 
remind her of it. 

I hear the minister’s arguments about the 
relationship between the Executive and the 
Competition Commission and I understand that we 
could do with greater clarity about that, if that were 
a possibility. On reflection, although I may wish to 
return to the issue, I am prepared to withdraw the 
amendment, in the hope that we hear much more 
in detail from the minister that will reassure me 
before stage 3. 

Amendment 24, by agreement, withdrawn. 

Section 7 agreed to. 

Sections 8 to 14 agreed to. 

Section 15—Construction of barriers to 
movement of fish, treatment of waters with 

chemical agents etc 

The Convener: Amendment 2, in the name of 
the deputy minister, is grouped with amendments 
3 to 5. 

Sarah Boyack: Amendments 2 to 5 are 
technical amendments to the provision on barriers. 
Amendments 2 and 3 will replace the term 
“construction” with “creation”. That wider term will 
allow barriers to be created by closing fish passes 
as well as by construction from scratch. As a 
consequence, the separate provision on the 
closure of fish passes at section 16 will no longer 
be needed, so amendment 5 will remove it. 

Amendment 4 will allow the Scottish ministers to 
exercise their powers responsibly, by ensuring that 
they have the power to remove any barriers that 
they have created when they are no longer 
needed—to tidy up after themselves, if you like. 

I move amendment 2. 

Amendment 2 agreed to. 
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Amendments 3 and 4 moved—[Sarah Boyack]—
and agreed to. 

Section 15, as amended, agreed to. 

Section 16—Further powers by regulations 
under section 31(1) of the 2003 Act 

Amendment 5 moved—[Sarah Boyack]—and 
agreed to. 

The Convener: The procedure is a wee bit 
complicated, because amendment 5 removed 
section 16. 

Section 17 agreed to. 

After section 17 

The Convener: Amendment 6, in the name of 
Ted Brocklebank, is grouped with amendment 6A. 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): I lodged amendment 6 because, after 
considering the evidence that we heard at stage 1, 
I remain of the view that the bill does little to 
prevent Gyrodactylus salaris from entering 
Scotland. The parasite—and the aggressive 
measures that would be taken to deal with it—
could devastate our rivers. We cannot afford to 
rely on education as a means of prevention or on 
containment, should the parasite arrive. 

I accept that a cost would be attached to the 
measures that are outlined in amendment 6, but 
that cost pales into insignificance when it is 
compared with the cost to all of us should GS 
arrive in Scotland. For example, I shudder to think 
what the cost to the Executive might be of 
compensating the whisky industry, which could 
face annihilation if a chemical such as rotenone 
were flushed into the Spey or other rivers. 
However, even that cost would be overshadowed 
by the loss of revenue that is generated by 
recreational angling. Worst of all would be the cost 
to our environment, which simply cannot be 
calculated. 

I have sympathy with amendment 6A, in Richard 
Lochhead’s name, but I am not sure that the 
timescale that it envisages would allow the 
flexibility that might be required in the introduction 
of the measures that I propose. I reserve judgment 
on amendment 6A. 

I move amendment 6. 

Richard Lochhead: Amendment 6A would 
amend amendment 6, which I support, to ensure 
that the Parliament would hear from ministers 
about the measures that they had adopted to 
ensure that every effort was being made to 
prevent GS from getting into Scotland. At previous 
meetings, ministers assured us that steps would 
be taken in that regard, but it is essential that the 

Parliament is kept informed about what is being 
done. 

It would be ideal if a protocol were agreed 
between the Scottish and United Kingdom 
Governments and the relevant agencies and 
authorities at ports of entry. If there were such a 
protocol, everyone who has an interest in the 
issue could refer to it and everyone would know 
the score about what measures had been taken. 

The timescale for the Scottish ministers to report 
back to the Parliament, which would be 12 months 
from the coming into force of the relevant section 
of the bill, is reasonable. Of course, ministers 
could report again to the Parliament if more 
measures were put in place. 

I move amendment 6A. 

Rob Gibson: I have with me a copy of the 
Norwegian outdoor access code, which was 
adopted in 1957, because it is important that we 
consider how the Norwegians view the issue. The 
code advises anglers to remember 

“not to move live fish to another river or lake … to dry your 
tackle, boots and waders before going to another lake, so 
as to avoid spreading live organisms and diseases … that 
tackle used in rivers and lakes carrying infectious diseases 
must be disinfected”

and 

“to clean and wash fish in the water they were caught in”.

That approach was adopted in Norway 50 years 
ago. We are trying to find an approach that will 
prevent us from having to deal with a problem that 
is endemic in certain Norwegian rivers. We should 
go as far as we can do to ensure that people 
cannot bring infection into the country, so we 
should firm up existing legislation. Amendment 6A 
would help us to understand what ministers do 
about an extremely serious matter. 

Nora Radcliffe (Gordon) (LD): Is the 
Norwegian access code advisory or is it statutorily 
underpinned? 

10:30 

Rob Gibson: The access code is included in the 
printed documents that are provided to everyone 
who uses Norway’s sea, land and sky. The advice 
in the code is underpinned by law—namely, the 
outdoor recreations act of 1957—so certain 
aspects of the advice presumably have a legal or 
statutory basis. 

Nora Radcliffe: Norway seems to deal with the 
issue just by giving advice to anglers. 

Sarah Boyack: Although I acknowledge the 
sentiment behind amendments 6 and 6A, the 
Executive’s view—which is shared by the 
Association of Salmon Fishery Boards, the 
Department for Environment, Food and Rural 
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Affairs and HM Revenue and Customs—is that 
mandatory controls at the point of entry would not 
be workable for two reasons. First, many points of 
entry from infected areas are not staffed by 
customs officials. Secondly, where such points are 
staffed, it would not be practical to check every 
passenger and, more important, the veracity of 
any declaration that was given could not be 
established. The proposal is unworkable. 

Also, elements of amendments 6 and 6A are 
defectively drafted. However, my view is that no 
amount of redrafting to perfect the amendments 
would address the policy issue. I would not be 
prepared to accept the amendments. 

In response to the points that Richard Lochhead 
and Ted Brocklebank made, let me again put on 
record that we take this issue very seriously. Ted 
Brocklebank’s points about the impact that GS 
would have if it ever came to Scotland are well 
made. We should do absolutely everything that we 
can to keep this parasite out. 

Our preferred approach is a properly focused 
awareness campaign. The Executive has put 
publicity in place for that and has published 
posters and leaflets, which the committee has 
seen. The challenge will be to ensure that the 
information is distributed as widely as possible. 
We have already produced posters—which I do 
not recall seeing before—so we are not talking 
about a theoretical campaign. The challenge will 
be to ensure that the literature that has been 
prepared is distributed to the wide range of 
stakeholders who should be involved. Some 
£20,000 has been allocated so far and we are now 
considering a wider campaign. 

Setting up a protocol, as Richard Lochhead 
suggested, is very much the route that we want to 
go down. We want an approach that involves 
VisitScotland, airport authorities, port authorities, 
ferry operators and all the other organisations and 
agencies with which we will need to work together. 
The concept of establishing a protocol is very 
much where we want to go. 

I repeat the message that we believe that it is 
better to educate people to take good care to 
clean and disinfect their equipment beforehand so 
that they do not import contaminated gear into the 
country. 

On the point that Rob Gibson raised about the 
access code, I am told that no evidence has been 
reported to the Executive of transmission from 
gear in Norway, but we will keep an eye on that. I 
agree that it would do no harm to have a look at 
our own access code to ensure that it provides 
good advice to anglers and others who use our 
rivers. We will take that suggestion on board after 
today’s committee meeting.

Essentially, I think that amendments 6 and 6A 
are neither workable nor appropriate. We have an 
alternative approach. I urge Richard Lochhead 
and Ted Brocklebank to withdraw the 
amendments for the reasons that I have outlined. 

The Convener: Could the committee have 
copies of the poster? We have copies of the leaflet 
but not of the poster. 

Sarah Boyack: We are happy to provide those. 

Mr Brocklebank: The minister agreed that the 
Executive must do “absolutely everything” to 
tackle the issue, but it will spend the sum of some 
£20,000 to help with the education job. I must say 
that I am not totally convinced by that. 

I accept that there would still be a danger of GS 
entering Scotland via England even if amendment 
6 were agreed to. Therefore, I would hope to see a 
similar approach being taken south of the border. 
However, that possibility should not be used as an 
excuse for inaction—or apparent inaction—on the 
part of the Executive. Indeed, if we took such a 
robust stance, I believe that we would send a 
powerful signal to Westminster about just how 
serious the problem is that we might face. The 
threat that GS poses is so huge, and its potential 
impact so devastating, that we must not hold back 
from taking the most comprehensive action 
available to us. 

Amendment 6 takes forward the 
recommendation in our stage 1 report that more 
robust measures should be deployed, so I urge 
colleagues to support it. I will press amendment 6. 

Richard Lochhead: Obviously, I do not doubt 
the minister’s sincerity when she said that 
ministers take the issue seriously and I welcome 
the indication that ministers will go down the route 
of adopting a protocol—that is good news. My 
point is that it would be good for ministers to report 
back to the Parliament on the protocol to ensure 
that the Parliament is kept abreast of what it 
contains and the timescale therein. That is a 
simple step, but it would ensure that the 
Parliament was kept informed and that pressure 
was maintained on ministers to progress the 
adoption of a protocol. I will press amendment 6A. 

The Convener: The question is, that 
amendment 6A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

FOR

Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Gibson, Rob (Highlands and Islands) (SNP) 
Lochhead, Richard (Moray) (SNP) 

AGAINST

Godman, Trish (West Renfrewshire) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
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Morrison, Mr Alasdair (Western Isles) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab)  
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 6A disagreed to. 

The Convener: The question is, that 
amendment 6 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

FOR

Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Gibson, Rob (Highlands and Islands) (SNP) 
Lochhead, Richard (Moray) (SNP) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST

Godman, Trish (West Renfrewshire) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab)  
Radcliffe, Nora (Gordon) (LD) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 6 disagreed to. 

Section 18 agreed to. 

Section 19—Gyrodactylus salaris: Scottish 
Ministers’ power to make payments

The Convener: Amendment 7, in the name of 
the deputy minister, is grouped with amendment 8. 

Sarah Boyack: Amendment 7 is a purely 
technical amendment that is designed to make the 
wording of section 19 match its purpose. 
Amendment 8 seeks to bring the scope of section 
19 into line with current Scottish Executive policy, 
which is that payments should not be made that 
relate to losses arising from the implementation of 
movement controls. That was recognised by the 
Finance Committee in its report on the bill to the 
Environment and Rural Development Committee. 
The Finance Committee sought confirmation from 
the Executive that GS-related payments would be 
made only for direct losses. The example was 
given of a riparian owner whose business involved 
fish such as trout, which would not be killed by GS 
but which would be killed by the treatment for it. It 
is clear that losses arising from movement controls 
would be consequential rather than direct losses. 

I move amendment 7. 

The Convener: Do any other members wish to 
speak to the amendments in this group? 

Members: No. 

The Convener: Minister, do you have anything 
to add by way of winding-up remarks? 

Sarah Boyack: No, thanks. 

Amendment 7 agreed to. 

Amendment 8 moved—[Sarah Boyack]—and 
agreed to. 

Section 19, as amended, agreed to. 

The Convener: As the rest of the marshalled list 
is beyond the point at which the committee agreed 
to stop, that completes stage 2 consideration of 
the Aquaculture and Fisheries (Scotland) Bill for 
today. The target that I have set for next week is to 
reach the end of the bill, which means that 
amendments to sections 20 to 38, and the 
schedule, should be lodged by 12 noon on Friday 
26 January. I thank the deputy minister and her 
officials for their attendance. 

We will have a short suspension for a comfort 
break and to allow the deputy minister to leave. 

10:39 

Meeting suspended. 
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Aquaculture and Fisheries (Scotland) Bill 

2nd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 34 
Sections 35 to 38 

Schedule
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 21 

Sarah Boyack 

9 In section 21, page 12, line 25, at end insert— 

<(  ) in subsection (2), after “use” insert “live vertebrates,”,> 

Richard Lochhead 

9A As an amendment to amendment 9, line 2, at end insert <(except in such circumstances as the 
Scottish Ministers may by regulations specify),”,> 

After section 25 

Sarah Boyack 

10 After section 25, insert— 

<PART 3A

SEA FISHERIES

Fixed penalty notices

 Issue of fixed penalty notices 

(1) Where a British sea-fishery officer has reasonable grounds for suspecting that a person 
has committed a relevant offence, the officer may issue the person with a fixed penalty 
notice.

(2) In subsection (1), a relevant offence is an offence— 

(a) under the Sea Fisheries enactments, and  

(b) specified by the Scottish Ministers by order. 

(3) In this Part— 

 “appropriate fixed penalty” has the meaning given in section (Amount and 
payment of fixed penalty)(2); 

SP Bill 67-ML2 Session 2 (2007) 1
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 “British sea-fishery officer” means any person who by virtue of section 7 of the 
Sea Fisheries Act 1968 (c.77) is a British sea-fishery officer; 

 “period for paying” has the meaning given in section (Content and form of fixed 
penalty notice)(4);

 “notice” means a fixed penalty notice issued under subsection (1);  

 “Sea Fisheries enactments” means any enactments for the time being in force 
relating to sea fish or sea fishing, including any enactment relating to fishing for 
shellfish, salmon or migratory trout.> 

Sarah Boyack 

11 After section 25, insert— 

<Content and form of fixed penalty notice 

(1) A notice must— 

(a) give such particulars of the circumstances alleged to constitute the offence to 
which it relates as are necessary for giving reasonable information about the 
alleged offence, 

(b) state the amount of the appropriate fixed penalty for the offence, 

(c) state the period for paying, 

(d) state that, if before the period for paying has expired the person makes payment of 
the fixed penalty, any liability to conviction of the offence is discharged, 

(e) state that the payment of a fixed penalty is not a conviction nor may it be recorded 
as such, 

(f) state that no proceedings may be commenced against the person in respect of the 
offence unless— 

(i) intimation of an intention not to pay the fixed penalty has been made, or  

(ii) the period for paying has expired and no payment of the fixed penalty has 
been made, 

(g) state the person to whom payment should be made, at such address and by such 
methods, as specified under section (Amount and payment of fixed penalty)(3), 

(h) state that if the person does not intend to pay the fixed penalty the person may 
intimate that intention in writing to such person at such address as specified under 
section (Intimation of non-payment)(2)(b).

(2) A notice may include such other information as the Scottish Ministers think fit. 

(3) The Scottish Ministers may by order prescribe the form of notices. 

(4) The “period for paying” is, subject to subsection (5), a period of 28 days beginning with 
the day on which the notice was issued or such longer period as the notice may specify. 

(5) The Scottish Ministers may for the purposes of subsection (4) specify by order a period 
shorter than 28 days in relation to different cases and categories of case; and may so 
specify such supplementary provision in connection with the shortening of the period as 
they consider necessary or expedient.> 

2
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Sarah Boyack 

12 After section 25, insert— 

<Amount and payment of fixed penalty

(1) The Scottish Ministers may by order prescribe a scale of fixed penalties for the purposes 
of sections (Issue of fixed penalty notices) to (Withdrawal of fixed penalty notice or 
expiry of period for paying).

(2)  The “appropriate fixed penalty” means such fixed penalty on the scale prescribed under 
subsection (1) as the British sea-fishery officer thinks fit having regard to the 
circumstances of the case and any relevant provision of an order under that subsection.  

(3) The fixed penalty is to be payable to the Scottish Ministers, at such address and by such 
methods as the Scottish Ministers may by order specify.> 

Sarah Boyack 

13 After section 25, insert— 

<Effect of payment 

(1) Where a person makes payment of the appropriate fixed penalty before the period for 
paying has expired no proceedings may be brought against the person for the offence. 

(2) Payment of a fixed penalty is not a conviction nor may it be recorded as such.> 

Sarah Boyack 

14 After section 25, insert— 

<Intimation of non-payment 

(1) A person to whom a notice is issued may, before the expiry of the period for paying, 
intimate an intention not to pay the fixed penalty. 

(2) An intimation under subsection (1) must— 

(a) be in writing, 

(b) be sent by post or delivered to such person as the Scottish Ministers may by order 
specify at such address so specified.> 

Sarah Boyack 

15 After section 25, insert— 

<Restriction on proceedings and notification of procurator fiscal 

(1) Proceedings in respect of an offence to which a notice relates may not be brought 
against the person to whom the notice relates unless the procurator fiscal has been 
notified in accordance with subsection (2) or (3). 

(2) Where an intimation is made under section (Intimation of non-payment)(1), the Scottish 
Ministers must notify the procurator fiscal; unless the notice is withdrawn under section 
(Withdrawal of fixed penalty notice or expiry of period for paying).

(3) Where— 

(a) payment of the fixed penalty has not been made before the expiry of the period for 
paying, and

3
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(b) no intimation has been made under section (Intimation of non-payment)(1),

 the Scottish Ministers must notify the procurator fiscal; unless the notice is withdrawn 
under section (Withdrawal of fixed penalty notice or expiry of period for paying).

(4) In proceedings for an offence, a certificate which— 

(a) purports to be signed by or on behalf of the Scottish Ministers, and 

(b) states that payment of an amount specified in the certificate was or was not 
received by a date so specified,  

 is sufficient evidence of the facts stated.> 

Sarah Boyack 

16 After section 25, insert— 

<Withdrawal of fixed penalty notice or expiry of period for paying 

(1) A notice may be withdrawn by a British sea-fishery officer, if the officer determines that 
the offence to which the notice relates was not committed or that the notice ought not to 
have been issued to the person to whom it was issued. 

(2) Where a notice has been withdrawn— 

(a) no amount is payable by way of fixed penalty in pursuance of that notice, 

(b) any amount paid by way of fixed penalty in pursuance of the notice must be 
repaid to the person. 

(3) Where the period for paying has expired no amount is payable by way of fixed penalty 
in pursuance of that notice.> 

Before section 26 

Sarah Boyack 

17 Before section 26, insert— 

<Amendment of the Sea Fisheries (Shellfish) Act 1967 

(1) In section 3(3) of the Sea Fisheries (Shellfish) Act 1967 (c.83) (effect of grant of right of 
regulating a fishery), for “level 2 on the standard scale” substitute “£50,000”. 

(2) In section 4(7) of that Act (licensing powers in case of regulated fishery)— 

(a) for  the words “, having been” substitute “is”, 

(b) the words “, is subsequently convicted of another such offence” are repealed.> 

Section 27 

Mr Alasdair Morrison 

18 In section 27, page 16, line 13, at end insert— 

<(  ) Before making an order under subsection (1) the Scottish Ministers must 
consult such persons as they consider appropriate.> 

4
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Section 29 

Mr Ted Brocklebank 

19 In section 29, page 17, line 30, leave out <may> and insert <must> 

Sarah Boyack 

20 In section 29, page 17, line 31, after <fish> insert <or shellfish> 

Sarah Boyack 

21 In section 29, page 18, line 1, leave out <has the same meaning> and insert <and “shellfish” have 
the same meanings> 

Schedule

Sarah Boyack 

22 In the schedule, page 22, line 35, at end insert <, 2C(1) or (3)(a) or (c)(i) or (ii), 5F(1)> 

Sarah Boyack 

23 In the schedule, page 23, line 22, at end insert— 

<Criminal Justice and Public Order Act 1994 (c.33)

  In Part 1 of Schedule 8 to the Criminal Justice and Public Order Act 1994 (increase in 
penalties for certain offences), the entry in relation to section 3(3) of the Sea Fisheries 
(Shellfish) Act 1967 is repealed.> 

5
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Aquaculture and Fisheries (Scotland) Bill 

2nd Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  In this case, the information provided consists 
solely of the list of groupings (that is, the order in which amendments will be debated). 
The text of the amendments set out in the order in which they will be debated is not 
attached on this occasion as the debating order for day 2 is the same as the order in which 
the amendments appear in the Marshalled List, other than amendment 23 as noted below. 

Groupings of amendments 

Prohibition on use of live vertebrates as bait
9, 9A 

Sea fisheries: fixed penalty notices
10, 11, 12, 13, 14, 15, 16 

Fisheries for shellfish: penalties etc.
17, 23 

Unauthorised introduction of fish into certain marine waters: consultation
18

Payments in respect of fish destroyed
19, 20, 21 

Power to prescribe how orders made under the Diseases of Fish Act 1937 are 
published
22

SP Bill 67-G2 1 Session 2 (2007) 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

4th Meeting, 2007 (Session 2)

Wednesday 31 January 2007

Present:  

Mr Ted Brocklebank 
Richard Lochhead
Mr Alasdair Morrison 
Nora Radcliffe 

Rob Gibson 
Maureen Macmillan (Convener)
Peter Peacock 
Eleanor Scott (Deputy Convener) 

Apologies were received from Elaine Smith.  

Also present: Sarah Boyack, Deputy Minister for Environment and Rural Development. 

Aquaculture and Fisheries (Scotland) Bill: The Committee considered the Bill at 
Stage 2 (Day 2). 

The following amendments were agreed (without division): 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 20, 21, 22, and 23. 

Amendment 9A was disagreed to by division (For 2, Against 5, Abstentions 0). 

Amendment 19 was moved, and with the agreement of the Committee, withdrawn. 

Sections 21, 27, 29 and the Schedule were agreed to as amended. 

Sections 20, 22, 23, 24, 25, 26, 28, 30, 31, 32, 33, 34, 35, 36, 37, 38 and the long title 
were agreed to without amendment. 

The Committee completed Stage 2 consideration of the Bill. 
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Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 31 January 2007 

[THE CONVENER opened the meeting at 10:37]

Aquaculture and Fisheries 
(Scotland) Bill: Stage 2 

The Convener (Maureen Macmillan): Good 
morning. I remind everyone to switch off their 
mobile phones and ensure that their Blackberrys 
do not interfere with the sound system. I welcome 
members of the committee, the public and the 
press. I have received apologies from Elaine 
Smith, who is unwell. Richard Lochhead is still 
travelling—his train is delayed and he is not 
expected to get here for another 10 or 20 minutes, 
which is unfortunate. 

We continue stage 2 consideration of the 
Aquaculture and Fisheries (Scotland) Bill. I 
welcome Sarah Boyack, the Deputy Minister for 
Environment and Rural Development, who will 
steer us through stage 2 and give us the Scottish 
Executive’s perspective, and her officials. 
Members should have a copy of the bill as 
introduced, the marshalled list of amendments and 
the groupings of amendments. Our target is to 
reach the end of the bill today. 

Section 20 agreed to. 

Section 21—Rod and line 

The Convener: Amendment 9, in the name of 
the minister, is grouped with amendment 9A. 

The Deputy Minister for Environment and 
Rural Development (Sarah Boyack): As 
colleagues will recall, section 25 contains an 
enabling provision that allows ministers to make 
subordinate legislation to 

“prohibit the use of specified baits and lures”,

such as live vertebrates, in fishing for freshwater 
fish. However, after many stakeholders voiced 
concern about the risk of adverse effects on 
biodiversity in our inland waters as a result of 
unused live bait, we decided to include the 
provision in the bill, to make the policy clear. The 
committee endorsed such an approach during its 
discussions and in its report at stage 1. 

Amendment 9A would amend amendment 9 to 
provide for the making of regulations to permit the 
use of live vertebrates as bait in certain 
circumstances. I am surprised that Richard 

Lochhead lodged amendment 9A, given the tenor 
of the committee’s debates at stage 1. However, I 
acknowledge that pike anglers in particular, who 
represent a minority of anglers, have passionately 
expressed the view that the use of live vertebrates 
as bait should continue. 

I want to scotch a few myths that have arisen. 
The first is that this is a late Executive 
amendment, which we are trying to sneak through. 
It is not. The genesis of the proposal that is 
contained in the amendment was in the 
Executive’s green paper, “Scotland’s freshwater 
fish and fisheries: Securing their future”, which 
was published in August 2001. The proposal was 
subsequently debated thoroughly at the freshwater 
fisheries forum. As a result of the forum’s 
enthusiasm for the proposal, a question on the 
subject was included in the Executive’s 
consultation document, which was issued in 
December 2005—it was question 44, for those 
who are really interested. The response to the 
question was four to one in favour of a ban—79 
per cent to 19 per cent. 

The second myth is that the ban is a welfare 
issue and that perhaps the next step would be to 
ban maggots or worms, if not fishing itself. I want 
to make our position clear and put it on the record. 
The Executive has been consistent on the issue 
from day one. The issue here is one of 
biodiversity. Introduced fish can compete with, 
predate on, give parasites to and spread disease 
among native fish. The Executive is totally 
supportive of angling as a sport and a recreation. 
That needs to be said, given some of the rumours 
that have been flying around. 

The third myth is that using live vertebrates as 
bait is not a problem. We do not agree with that 
view. The use of live vertebrates as bait has 
resulted in the translocation of live fish. That can 
happen when live fish used as bait are brought in 
from other sources and at the end of the day are 
discarded into the water being fished if they are 
not used. We need only consider the example of 
Loch Lomond to illustrate that point. Loch Lomond 
now supports a number of fish species that are 
new to the loch. One of those species, the ruff, is 
now the most common in the loch and is thought 
to pose a major threat to the loch’s indigenous 
powan, which is an internationally renowned 
species of freshwater fish found in Loch Lomond 
and Loch Eck. The powan is listed in annex V of 
the habitats directive, so it is a fish that we want to 
protect. 

It is the Executive’s strong view that the use of 
lures and dead fish, often marine species such as 
sprat or mackerel, gives anglers a range of 
different methods that provide a perfectly 
acceptable alternative to the use of live fish. There 
is no need to put biodiversity at risk. I remind the 
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committee that support for the use of live 
vertebrates is a minority view. It is a powerful view 
and it is held with passion, but support for a ban 
was and continues to be widespread. I believe that 
the case for prohibition is compelling. Support for 
prohibition is clearly the view of the substantial 
majority of anglers and it was certainly the view of 
the committee at stage 1. 

As I have given a full explanation, I hope that 
members will feel informed about why we are 
doing this, the background to the proposal and the 
support for it that we have received from the 
angling community. I hope that, on that basis, 
amendment 9A will not be moved. I am happy to 
answer questions in the debate if members would 
like to raise other issues with me this morning. 

I move amendment 9. 

The Convener: In the absence of Richard 
Lochhead, I ask Rob Gibson to move amendment 
9A and speak to the other amendment in the 
group. 

Rob Gibson (Highlands and Islands) (SNP): 
The consultations at an earlier stage dealt with 
angling as a whole, so it is not surprising that 79 
per cent of respondents were in favour of and 19 
per cent were against the proposals put forward by 
the minister. The 19 per cent probably 
encapsulates many of the coarse fishers who in 
some cases fish for predatory species such as 
pike, whereas the vast majority of people do not 
fish for predatory species. That is the issue. The 
fact that the majority is in favour of the position 
that the minister states is obvious because it 
reflects what the majority of fisherpeople do, but 
we are talking here about a different category of 
fishers, who have a legitimate case. The issue 
was sprung on the committee when that group 
realised that they were not being catered for by 
the amendments proposed and by the discussion 
that had taken place previously. That is why 
amendment 9A has been lodged. The issue is not 
that there is a majority and a minority; there are 
two different kinds of fishing. 

However, I point out that all that amendment 9A 
would do is to allow exemptions to be made to the 
ban on the use of live vertebrates as bait. That 
addition to amendment 9 would mean that the ban 
would still be included in the bill but the provision 
would take into account the differences between 
the sports concerned. 

10:45 

The committee listened to the contributions from 
the coarse fishing group and so on without the 
knowledge of some of the papers that have since 
been circulated in e-mails. We would do well to 
take that information on board because, to my way 
of thinking, some of what the minister has said is a 

smokescreen. I can understand why the minister 
thinks that amendment 9 will be sufficient, but I do 
not think that any of her comments have 
addressed the interests of the pike fishermen. It 
would be a good idea if we addressed their 
interests and recognised the separate nature of 
that fishing. 

I am not a fisher myself, but I recognise the clear 
logic of the pike fishermen’s case. I think that 
amendment 9A would help us to tackle the issue. 

I move amendment 9A. 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): Like Rob Gibson, I am not a fisherman. 
When the matter came up in our evidence-
gathering session, I did not know too much about 
the subject and I went along with the argument 
that there appeared to be cruelty in using live bait, 
so I raised no particular objection. However, 
although I understand where the minister is 
coming from, I am not convinced—whatever our 
individual views on using live fish as bait—that the 
majority of those whom we are paid to represent 
want us to take action on the issue. I hold to the 
view that the Parliament should see fit to ban an 
activity only where there is overwhelming public 
pressure to do so. I am not convinced that that is 
the case on this occasion. 

Another reason why I am inclined to oppose the 
ban is that I fear that by introducing a ban we 
would be conceding ground to those who would 
like to see all recreational angling banned on the 
ground of cruelty. It is argued that using a live fish 
as bait causes it a degree of suffering, but does 
angling not result in a degree of suffering by its 
very nature? A hook in the mouth must tend to be 
painful, yet angling is our most popular sport. I 
believe that a ban would send all the wrong 
signals to the pike fishermen who come from far 
and wide to fish in our lochs and make a valuable 
economic contribution to our rural areas. I remind 
members that pike fishermen need lessons from 
no one on the welfare of the fish that they catch 
and take great pride in returning most of the fish to 
the water to fight another day. I understand that 
the fish they use for bait come almost entirely from 
the waters in which they are fishing, so it is not as 
if they are introducing other fish into those waters. 

In addition, it has been drawn to my attention 
that any ban of this kind would be almost 
impossible to police. I fear that this may be a ban 
too far, which could lead us down a dangerous 
road. I urge the minister not to press amendment 9 
today and to consider meeting with interested 
MSPs to discuss the matter before stage 3. 

Eleanor Scott (Highlands and Islands) 
(Green): I support amendment 9, first for the 
reasons to do with biodiversity that the minister 
mentioned and, secondly, for reasons to do with 
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animal welfare—the welfare of the vertebrate that 
is being used as bait. 

As Ted Brocklebank suggested, the biodiversity 
issue could perhaps be addressed by the practice, 
which the pike anglers have mentioned, of using 
as live bait only fish that were caught from the 
same waters on the same day. I have had a lot of 
correspondence from pike anglers. I went on to 
their website and the first thing that I came across 
was a demonstration of fishing with dead bait, but 
an angler has assured me that at particular times 
of year the sport is much better with live bait. 

However, I think that using vertebrates as bait 
raises a fish welfare issue. I want it to be put on 
the record that I support angling and I would never 
intend in a month of Sundays to introduce an 
amendment to ban the use of invertebrates as 
bait—they are a completely different category. 
Previous animal welfare legislation that has been 
considered and passed by the Parliament 
recognises that different category, but I think that 
the use of vertebrates as bait raises a welfare 
issue. Therefore, I support amendment 9 and 
intend to vote against amendment 9A. I recognise 
the strongly held views of others, but in all 
conscience I must support amendment 9. 

Nora Radcliffe (Gordon) (LD): The minister’s 
opening statement was helpful in setting out what 
is proposed and why, and the genesis of the 
proposal. I have thought long and hard about the 
representations that pike fishermen have made to 
us and I accept completely that responsible pike 
anglers would use as live bait only fish that were 
caught in the same waters on the same day. 
However, we must consider how on earth we 
would police any exemption from the ban and 
cope with irresponsible people. Ted Brocklebank 
said it all when he said that pike anglers come 
from far and wide and use fish that are caught 
“almost entirely” in the same waters on the same 
day. We know what can happen when an alien 
species is introduced into an ecosystem, which is 
what amendment 9 will guard against. If I could 
think of a method of policing that would allow 
responsible anglers to use live fish as bait, I would 
be delighted, but I really cannot think of any way in 
which to prevent irresponsible anglers from doing 
something that could be extremely dangerous to 
indigenous species. 

I back the proposed ban, although I do not agree 
with the arguments about animal welfare, because 
fishing is fishing and I have no problems with it. As 
Ted Brocklebank said, a great many people enjoy 
the sport and I hope that they continue to enjoy it 
for years to come. However, the dangers of 
transposition of a species from one ecosystem into 
another are enough to justify a ban. 

Peter Peacock (Highlands and Islands) (Lab): 
I was going to make two of the points that Nora 

Radcliffe made, so I will not speak about them, 
other than to emphasise the point about Ted 
Brocklebank’s comment that people would “almost 
entirely” use species from the same river or loch 
system. That implies that they would not always 
use such species, which is the danger. 

I want to ask the minister about animal welfare, 
which Ted Brocklebank mentioned. It seems to me 
that the principal motivation for the proposed ban 
on live bait is not to do with cruelty to the bait but 
to do with the way in which the practice might 
affect river systems by introducing alien species. I 
would be grateful if the minister would clarify the 
principal motivation for the proposal. 

My second point is about the concern in the 
cogent and well-argued submissions from the pike 
and coarse fishermen that a ban on the use of live 
bait could put Scotland at a competitive 
disadvantage in tourism, because people might 
choose to fish in other parts of the United Kingdom 
or the world. Has the minister had an indication 
from our colleagues in the south of whether they 
are considering legislating on the matter and 
whether a ban might be proposed? I will 
understand if she cannot answer that. 

Thirdly, I believe that policing the Executive’s
proposal will be difficult but that policing any 
exemption arising from Richard Lochhead’s 
proposal would be significantly more difficult. I 
would be grateful for the minister’s comments on 
that when she sums up. 

Sarah Boyack: Several issues have been 
raised, which I will try to deal with one at a time. In 
opposing amendment 9, neither Rob Gibson nor 
Ted Brocklebank engaged on the issue of 
biodiversity, which is the key reason why we 
introduced the proposal. I welcome Eleanor 
Scott’s support for the ban, but our proposal is not 
about animal welfare; instead, it is driven by 
biodiversity issues. Members will recall that, 
through other measures in the bill, we are taking 
action to promote biodiversity. For example, 
section 28 contains provisions that will enable us 
to tackle indiscriminate stocking of inappropriate 
fish. We are trying to tighten up the legislation so 
that inappropriate fish are not introduced. 
Therefore, amendment 9 is consistent with other 
measures in the bill. 

The issue of how pike anglers currently fish is a 
separate one. Like Ted Brocklebank, I am not a 
member of the fishing fraternity, but I know that 
pike anglers can use other fishing methods. One 
or two members have mentioned that pike 
fishermen already use alternative methods—a
briefing that the committee received mentions that 
pike anglers do on occasion use fish that are not 
alive. We encourage that practice and other 
alternatives. 
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All sorts of difficulties arise to do with monitoring 
and dealing with non-native species, none of 
which is easy to resolve. Once an alien species 
has been introduced into the natural environment, 
it is difficult to rope it back in. The classic example 
of that is the introduction of the ruff into Loch 
Lomond. It is simply not possible to deal with the 
effects once a new species has been introduced. 
We therefore need to take a much more 
precautionary approach, which is the reason for 
amendment 9. 

The proposed ban would be implemented by 
bailiffs, who have local knowledge, and partly by 
anglers. We must get out the message that the 
ban is being introduced for a good reason. Any 
exemption that was introduced under amendment 
9A would be much harder to implement, because 
it would be hard to know whether somebody was 
doing what they said they were doing—we could 
not get proof of that. 

Although no consultation on a ban has been 
proposed down south, byelaws are in place in 
certain areas to try to tackle the issue. The best 
example of that is the lake district, where there is a 
ban on the introduction of live fish through angling. 
Therefore, the measure is not unheard of down 
south. Our view is that the ban will not lead to a 
significant loss of tourism, nor to a reduction in the 
number of anglers coming up from down south. A 
particular issue arises for the pike angling 
community, but it is disappointing that the issue of 
a code, which is mentioned in a briefing that was 
issued to the committee, has not been raised at all 
with my officials, given that the issues have been 
discussed for a long time, since 2001, and that the 
specific proposal was produced in 2005. 

My officials and I are happy to talk about the 
issue with the pike angling community, but we do 
not think that the ban is a big issue. We absolutely 
do not intend to stop pike angling and we do not 
think that the ban will do that. The overriding issue 
is to do with biodiversity, which we cannot ignore 
and which we have not ignored in other parts of 
the bill. For those reasons, I hope that members 
will support amendment 9 and that, now that Rob 
Gibson has listened to the arguments, he will not 
press amendment 9A, although I understand the 
passion that is behind it. I can think of other similar 
issues that relate to non-native species in water 
and on land. Such issues excite great passions 
and they are difficult, but there are times when we 
have to take a tough decision, and this is one of 
them. 

Rob Gibson: I am well aware of the biodiversity 
issues. My party has supported the protection of 
the powan in Loch Lomond and we are concerned 
that, in the Highlands and other upland areas, it is 
difficult to police the removal of one species, such 
as Arctic char, from one loch to another. That is an 

issue because different lochs often have separate 
genetic types of the fish that have been there 
since the ice age. We all agree that measures to 
protect biodiversity, which are at the heart of the 
minister’s argument, are difficult to police. The 
question is whether amendment 9 will improve the 
current situation. To my mind, that is questionable, 
given the arguments that we have heard about 
responsibility and irresponsibility and the sort of 
people in the angling community who tell us that 
they take care. 

I am sorry if the pike anglers did not engage with 
the Executive on the issue earlier. I suspect that 
the issue of live bait was raised late on in the 
debate, which is why we have had such a flow of 
paper on the issue recently. That is why it is well 
worth testing the waters, so to speak, and allowing 
the Government room to make exemptions. As a 
result, I wish to press amendment 9A. 

The Convener: The question is, that 
amendment 9A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

FOR

Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Gibson, Rob (Highlands and Islands) (SNP) 

AGAINST

Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab)  
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green)  

The Convener: The result of the division is: For 
2, Against 5, Abstentions 0. 

Amendment 9A disagreed to. 

Amendment 9 agreed to. 

Section 21, as amended, agreed to. 

Sections 22 to 25 agreed to. 

After section 25 

11:00 

The Convener: Amendment 10, in the name of 
the minister, is grouped with amendments 11 to 
16. 

Sarah Boyack: I will explain why we want to 
introduce a system of administrative penalties for 
certain sea fisheries offences. We wish to improve 
the effectiveness of sanctions and to provide a 
suitable deterrence; to preserve vulnerable fish 
stocks and to promote compliance; to divert 
fisheries offences from the court system, where 
appropriate, and so to reduce uncertainty for 
fishermen and legal costs to the fishing industry; to 
provide an alternative approach to prosecution in 
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the court for minor offences; to increase 
consistency and transparency; and to protect 
those who observe the rules and, hence, the 
communities for which fishing is an important part 
of the economic fabric. 

Amendment 10 provides warranted British sea-
fishery officers with the powers to issue fixed-
penalty notices to a person whom an officer 
reasonably suspects of having committed a 
relevant offence. A relevant offence is an offence 
that will be specified by ministers from a ring-
fenced category of offences related to sea fish and 
sea fishing. 

Amendment 11 provides for the detail that is to 
be contained in a fixed-penalty notice. That 
includes the penalty, the time available to pay it, 
the means by which it is to be paid and a 
statement to the effect that no criminal 
proceedings shall be commenced against a 
person who has timeously paid the amount. It also 
allows for a reduction in the 28-day period in 
relation to certain specified cases. Those are most 
likely to be cases relating to persons who are 
domiciled outwith the UK. 

Amendment 12 allows for a scale of penalties to 
be prescribed that will be applied by the British 
sea-fishery officer in relation to certain categories 
of cases, having regard to the circumstances of 
the case. The intended proposed maximum on the 
scale is £2,000. 

Amendment 13 provides that, on payment of a 
fixed penalty, no criminal proceedings may be 
brought against the person concerned for that 
offence, and that such payment is not a conviction 
and is not to be recorded as such. 

Amendment 14 provides the method by which a 
person can intimate before the expiry date of the 
fixed penalty that they do not intend to pay. 

Amendment 15 provides the basis on which 
proceedings in respect of an offence may be 
commenced by a procurator fiscal, after a fixed 
penalty has been offered. 

Amendment 16 makes provision to allow in 
certain circumstances for the withdrawal of a fixed-
penalty notice, for the removal of liability to pay 
and for the repayment of any moneys paid. 

I move amendment 10. 

The Convener: No member has indicated that 
they wish to speak. It is unnecessary for the 
minister to wind up, as she has given a full 
explanation of the amendments. 

Amendment 10 agreed to. 

Amendments 11 to 16 moved—[Sarah 
Boyack]—and agreed to. 

Before section 26 

The Convener: Amendment 17, in the name of 
the deputy minister, is grouped with amendment 
23. 

Sarah Boyack: Amendment 17 will increase the 
maximum fine for an offence under a regulating 
order from £5,000 to £50,000 by amending section 
3(3) of the Sea Fisheries (Shellfish) Act 1967. The 
amendment will also provide for the discretionary 
revocation of a licence by the grantee when a 
licence holder is convicted of one fisheries 
offence—as opposed to the two offences that are 
required at present—by amending section 4(7) of 
the 1967 act. 

Members may recall that, in November last year, 
the Scottish Executive undertook to lodge 
amendments on the issue, subject to the outcome 
of public consultation. That consultation ended a 
few weeks ago, and members should have 
received a copy of the consultation analysis last 
week, along with the Executive’s further response 
to the stage 1 report. 

Amendment 17 will provide a greater deterrent 
to illegal fishing in a regulating order area. Fishing 
in some regulating order areas can be lucrative. 
For example, vessel fishing on the Solway can 
generate more than £10,000 in just one day. That 
is double the current maximum fine, which has 
been insufficient to discourage individuals from 
taking a risk. A maximum fine of £50,000 will be a 
deterrent to illegal fishing. It will also acknowledge 
both the huge impact that illegal fishing can have 
on a fragile fishery and the levels of illegal income 
that can be generated. 

I stress that the penalty that we propose will be 
the maximum; it will not apply automatically. 
Having that figure in place does not imply that the 
courts will treat minor offences as if they are more 
serious. The courts will have the discretion to 
apply fines at the level that is proportionate to the 
offence’s seriousness.

Currently, licence holders need to be convicted 
of two offences before their licences can be 
revoked, which means that some licence holders 
could be more likely to risk fishing illegally as, 
even if they were caught and prosecuted, they 
could keep their regulating order licence. I stress 
that licence revocation is not automatic on 
conviction of a relevant offence but is at the 
discretion of the grantee. The grantee’s exercise 
of that discretion must be reasonable and must be 
based on the facts in each case. Any decision to 
revoke a regulating order licence is subject to 
ministerial consent and to potential judicial review. 

The current lack of deterrent makes it more 
difficult to prevent and deal with illegal fishing in a 
regulating order area. The effectiveness of a 
useful fisheries management tool has been 
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reduced and achieving the aim of sustainable and 
viable fisheries has been much more difficult. That 
is why we believe that improving the penalties that 
apply under regulating orders is important. 
Amendment 17 will help to discourage illegal 
fishing in regulating order areas and to secure 
better-managed local shellfish fisheries for the 
benefit of local communities. 

Amendment 23 is a technical amendment that is 
consequential on amendment 17. It will repeal the 
provision in the Criminal Justice and Public Order 
Act 1994 that required the original fine level to be 
read as the current level of £5,000. 

I move amendment 17. 

Mr Brocklebank: I am concerned about the 
proportionality to the offence of the proposed new 
sanctions in amendment 17. The proposed 
changes of increasing the maximum fine level 
from £5,000 to £50,000 and of reducing the 
potential trigger for a revocation of a licence from 
two offences to one—if the person is convicted—
are disproportionate. 

I will ask the minister a series of questions. What 
are the serious offences to which the £50,000 fine 
will apply? What right of appeal will exist against a 
grantee’s decision to revoke a licence? 
Revocation of a licence denies a fisherman the 
ability to earn his livelihood. Under what other 
fisheries legislation is that power exercised and for 
what offences? I understand the minister’s goal, 
but the means that will be employed to achieve it 
seem more drastic than is necessary. I ask her to 
respond to those points. 

Rob Gibson: Following on from Ted 
Brocklebank’s questions, I seek some clarification 
from the minister about, first, what might trigger 
the maximum penalty and, secondly, whether she 
intends to review the regulating order in 
Shetland—regulating orders as such were the 
subject of the consultation—with a view to making 
it more transparent to the fishing community. 

Sarah Boyack: Ted Brocklebank asked whether 
similar fine levels apply in other circumstances. 
Maximum fines of up to £50,000 apply to existing 
fishery offences, such as fishing without a licence, 
fishing in a prohibited area and breaches of log 
book, landing declarations and sales notes 
regulations. 

The key thing to stress is the issue of 
proportionality. Our reason for seeking an increase 
in the maximum fine is that, in our view, the 
current low level of the maximum fine—£5,000—is 
not proportionate. I do not want to give the 
impression that absolutely every offence will 
automatically incur a £50,000 fine. If that is the 
assurance that Ted Brocklebank and Rob Gibson 
seek, I am happy to give it. The actual fine will be 
very much for the judgment of the court when it is 

dealing with an offence that is being prosecuted. 
The nature of the offence would determine the 
level of fine available to the court. The court will 
make the decision. 

At the moment, we feel that the maximum fine 
level is not proportionate. Fines are not working 
because they do not deter certain fishermen who 
are creating a big problem, especially in the 
Solway. In such lucrative fishing areas, people can 
earn a lot of money in one day’s fishing. However, 
if lots of people break the regulating order, we will 
not have a fishing industry down there. That is 
what prompted the amendment. 

On revocation of licences—

Mr Brocklebank: Will the minister confirm 
whether there will be a right of appeal? 

Sarah Boyack: The revocation of a licence will 
be subject to ministerial consent—the revocation 
will come across a minister’s desk; it will also be 
possible to take such a revocation to judicial 
review. Therefore, it will not be easy to revoke a 
licence, as the revocation will be tested through 
that process. If people feel that a revocation is 
unfair and that they were unable to raise a point 
that should have been dealt with, they will have 
the opportunity both to appeal to the minister and 
to take the matter to judicial review. For example, 
if someone felt that their offence was certainly not 
deliberate, they could make the case that the 
offence was inadvertent. They would have the 
right to kick the issue upstairs to ministers or to 
seek judicial review. It is important to stress that 
safeguards will be built in. 

Also, at the outset, the grantee will need to act 
proportionately in deciding to revoke a licence. As 
members can imagine, if a string of revocations 
that are kicked upstairs to the minister are not then 
approved, that would indicate that revocations 
were being sought inappropriately. We do not 
expect that to happen, but we need that fall-back 
position so that people have that comfort. 

Rob Gibson asked what would trigger the 
maximum fine. As Ted Brocklebank pointed out, 
the issue is whether the fine is proportionate. 
Evidence would need to be put to the court that, 
given the amount of fish that had been taken out 
of the fishery, the offence was so serious that 
imposition of the maximum fine would be 
appropriate. We are not talking about using the 
£50,000 fine for minor offences. The court will 
have discretion to go for a much lower fine for 
such offences. 

Finally, Rob Gibson asked specifically about the 
Shetland regulating order. A review of the 
licensing arrangements is currently under way. If 
members are interested in that, we can ensure 
that the committee is informed of the results of the 

583



3971  31 JANUARY 2007  3972 

review. I am happy to make that commitment 
today. 

I hope that I have dealt with all the questions 
that members raised and that members have 
found it helpful to be able to put their points on the 
record.

Amendment 17 agreed to. 

Section 26 agreed to. 

Section 27—Unauthorised introduction of fish 
into certain marine waters 

The Convener: Amendment 18, in the name of 
Alasdair Morrison, is in a group on its own. In 
Alasdair Morrison’s absence, I invite Peter 
Peacock to speak to and move the amendment. 

11:15 

Peter Peacock: Alasdair Morrison had to leave 
the meeting to attend a meeting of the Public 
Petitions Committee, to which his constituents 
have submitted a major petition against 
euthanasia. He wanted to attend that meeting and 
sends his apologies. 

Amendment 18 seeks to amend section 27, 
which introduces powers to control the movement 
of live fish between different seawater farming 
areas, with a view to, for example, reducing the 
chances of infectious disease being spread 
between those areas. Salmon farmers already 
operate a system that they call farm management 
areas. The intention behind amendment 18 is that 
the Executive should define its specified areas on 
the basis of existing FMAs. There is concern that 
the Executive could draw up specified areas in a 
way that cut across existing industry structures. 
Amendment 18, which would simply put into law 
existing good practice, is aimed at offering the 
industry an assurance that that would not happen 
and that existing FMAs would be taken into 
account. I hope that the minister is sympathetic to 
the amendment. 

I move amendment 18. 

Sarah Boyack: We very much welcome 
Alasdair Morrison’s amendment to section 27. 
Peter Peacock is right that the fish farming 
industry operates in discrete marine areas and 
that it has a code of practice that requires an 
assessment of the risk of spreading disease 
through movements of live fish from one area to 
another. The amendment will be welcomed by the 
fish farming industry, as the powers in section 27, 
as amended, will bring the practice that is outlined 
in the code of good practice into the regulatory 
regime. It is entirely reasonable that the industry is 
consulted on how the boundaries of specified 
areas are set—that is just good practice from the 
Executive’s perspective. For those reasons, I very 

much support Alasdair Morrison’s amendment 18, 
and I hope that the committee will also support it. 

Amendment 18 agreed to. 

Section 27, as amended, agreed to. 

Section 28 agreed to. 

Section 29—Payments in respect of fish 
destroyed 

The Convener: Amendment 19, in the name of 
Ted Brocklebank, is grouped with amendments 20 
and 21. 

Mr Brocklebank: I raised this issue with the 
former deputy minister during a previous 
evidence-gathering session, and I am not sure that 
I agreed with her explanation at the time. Section 
29 states that ministers may provide 
compensation for any fish destroyed as a result of 
a ministerial decision. Amendment 19 would make 
such compensation compulsory, which is only 
right, fair and equitable. It would bring farmed fish 
into the same category as livestock. If the 
Government were to cause the destruction of fish 
stocks—I am sure that it would decide to do so 
only for excellent, sound reasons—it should be 
obliged to compensate the producer for that 
decision if the fish farmer did not contribute to the 
problem, which was simply an act of nature or of 
God, or whatever else. To be fair to fish farmers, 
they should have a guarantee of full compensation 
to put them on a level playing field with livestock 
producers. In the interests of fairness, I urge the 
committee to support amendment 19 and the other 
amendments to section 29. 

I move amendment 19. 

Sarah Boyack: The Executive listened to those 
who argued that the legislation should include 
scope for a payments scheme to cover fish that 
are destroyed, and it set out in section 29 a 
discretionary power to establish such a scheme. 
We should record that the Executive made the 
active policy decision to include that provision in 
the bill; indeed, this is the first time that such 
payments will be even an option for the 
aquaculture industry. That is a step forward. That 
decision, which should be welcomed, arose from 
the strong arguments that were made to the 
Executive and from the fact that the issue has 
been part of the debate in the run-up to the bill’s 
introduction. 

Amendment 19, in the name of Ted 
Brocklebank, would convert our proposed 
discretionary power to make payments into a 
mandatory power. Only 7 per cent of respondents 
to our consultation paper called for mandatory 
payments, and only 17 per cent of aquaculture 
companies stated such a preference. As a result, 
the Executive’s proposals have very strong 

584



3973  31 JANUARY 2007  3974 

support. In any case, given the previous position, 
surely it is preferable to have a discretionary 
power to make payments than to have no power at 
all. 

The power in the bill is discretionary for the good 
reason that there is no provision for it in current 
spending plans and Scottish ministers will have to 
consider whether and to what extent the Executive 
can afford such costs. A good case for introducing 
such a scheme will have to be made, but still we 
believe it important to include the provision in the 
bill. Because the fish farming industry is currently 
free of any disease that would require compulsory 
slaughter to be carried out—a situation that we 
very much hope will continue—there is no 
immediate pressure to introduce a scheme. 
Moreover, given that the terrestrial livestock 
payments scheme is under review, I do not think 
that it would be either appropriate or sensible to 
base the design of an aquaculture payments 
scheme on that scheme. 

Instead, we have tried to design something that 
will best fit the aquaculture industry. At the 
appropriate time—such as when the outbreak of a 
serious aquaculture disease requires compulsory 
slaughter, when changes are made to the 
arrangements for the terrestrial livestock payments 
scheme or when some other reason arises—
Scottish ministers will consider, under the bill’s 
powers, a payments scheme for aquaculture. 
Such a scheme would be established by an 
affirmative instrument to give the committee and 
the whole Parliament the opportunity to scrutinise 
the proposal in detail. 

Amendments 20 and 21 are technical 
amendments that are intended to correct an 
oversight. Given that legislation on diseases of fish 
applies equally to shellfish and that, therefore, 
ministers have the power to order shellfish to be 
destroyed, it is only reasonable that shellfish 
farmers have equal access to payments if their 
stock has to be destroyed for disease control 
purposes. These amendments give us the power 
to consider whether that approach is appropriate. 

Given those comments, I hope that Ted 
Brocklebank will consider withdrawing amendment 
19. 

Richard Lochhead (Moray) (SNP): The 
minister said that only 7 per cent of respondents to 
the consultation supported mandatory payments. 
Did she mean 7 per cent of fish farmers or 7 per 
cent of all respondents? If the latter, what 
proportion of fish farmers who responded to the 
consultation thought that the scheme should be 
mandatory? 

Sarah Boyack: I restate that 7 per cent of all 
respondents called for mandatory payments. Only 
17 per cent of aquaculture companies—if we take 

them to be a specific group of fish farming 
interests—stated a preference for mandatory 
rather than discretionary payments. 

Richard Lochhead: That is helpful. 

Mr Brocklebank: I hear what the minister said 
and am grateful that she has explained the matter 
further. The discretionary power is, of course, 
welcome. Although I might gather more evidence 
and return with a similar amendment at stage 3, at 
this stage I am prepared to accept her arguments 
and am happy to withdraw amendment 19. 

Amendment 19, by agreement, withdrawn. 

Amendments 20 and 21 moved—[Sarah 
Boyack]—and agreed to. 

Section 29, as amended, agreed to. 

Sections 30 to 34 agreed to. 

Schedule 

MINOR AND CONSEQUENTIAL AMENDMENTS

The Convener: Amendment 22, in the name of 
the minister, is in a group on its own. 

Sarah Boyack: Amendment 22 is a technical 
amendment to the bill’s schedule. It deals with a 
matter that the Subordinate Legislation Committee 
raised in correspondence and in paragraph 17 of 
its annex to the stage 1 report. The Subordinate 
Legislation Committee recommended that the 
Executive lodge an amendment to extend the 
consequential amendments to section 9 of the 
Diseases of Fish Act 1937 to reflect other 
amendments that will be made by the bill. I am 
happy to accept its suggestion. 

I move amendment 22. 

The Convener: Does anyone have great 
knowledge of the matter? 

Nora Radcliffe: I accept every bracket and 
subsection. 

The Convener: Indeed. We accept every dot 
and comma. 

Amendment 22 agreed to. 

Amendment 23 moved—[Sarah Boyack]—and 
agreed to. 

Schedule, as amended, agreed to. 

Sections 35 to 38 agreed to. 

Long title agreed to. 

The Convener: That ends stage 2 consideration 
of the bill. An amended version of the bill will be 
printed overnight and will be available tomorrow. 
The Parliament has not yet set a date for stage 3 
consideration of the bill, but stage 3 amendments 
can now be lodged with the committee clerks. 
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I thank the Deputy Minister for Environment and 
Rural Development for attending the meeting.

John Swinney has been waiting for some time to 
give evidence on the Cairngorms National Park 
Boundary Bill. We could therefore take agenda 
item 3 before agenda item 2.

Rob Gibson: I would not give him any special 
treatment at all.

The Convener: I hope that Mr Swinney did not 
hear what Mr Gibson just said.

Do members agree to take agenda item 3 before 
agenda item 2?

Members indicated agreement.

11:27

Meeting suspended.
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Aquaculture and Fisheries (Scotland) Bill 1
Part 1—Fish farms and shellfish farms

SP Bill 67A Session 2 (2007)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

Aquaculture and Fisheries (Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to make provision in relation to fish farms and shellfish farms; 
in relation to the parasite Gyrodactylus salaris; in relation to salmon and freshwater fisheries and 
sea fisheries; in relation to payments connected with aquaculture and fisheries; and for connected 
purposes.

PART 15

FISH FARMS AND SHELLFISH FARMS

Information

1 Information about fish farms and shellfish farms

(1) The Scottish Ministers may make an order if it appears to them necessary or expedient 
to do so for the purpose of obtaining information in relation to the prevention, control 10

and reduction of parasites—

(a) on fish farms,

(b) on shellfish farms.

(2) An order under subsection (1) may require any person who carries on a business of fish 
farming or shellfish farming—15

(a) to provide to the Scottish Ministers such information, in writing, as may be 
specified in the order in relation to the purpose mentioned in that subsection,

(b) to compile such records as may be so specified in relation to that purpose,

(c) to retain for such period (not exceeding 3 years) as may be so specified, any 
records compiled by virtue of paragraph (b).20

(3) The Scottish Ministers may make an order if it appears to them necessary or expedient 
to do so for the purpose of obtaining information in relation to—

(a) the containment of fish on fish farms,

(b) the prevention of escape of fish from fish farms,

(c) the recovery of escaped fish.25

(4) An order under subsection (3) may require any person who carries on a business of fish 
farming—
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(a) to provide to the Scottish Ministers such information, in writing, as may be 
specified in the order in relation to the purpose mentioned in that subsection,

(b) to compile such records as may be so specified in relation to that purpose,

(c) to retain for such period (not exceeding 3 years) as may be so specified, any 
records compiled by virtue of paragraph (b).5

(5) An inspector may require the production of, and inspect and take copies of, any records 
which a person is required to retain by virtue of an order under this section.

(6) Information provided, records compiled and records retained by virtue of an order under 
this section may be provided, compiled and retained electronically.

2 Information: offences10

(1) A person commits an offence who—

(a) fails, without reasonable excuse, to comply with a requirement of an order under 
section 1,

(b) in purported compliance with a requirement of an order under section 1
knowingly provides any information or compiles a record which is false in a 15

material particular,

(c) knowingly alters a record compiled in accordance with a requirement of an order 
under section 1 so that the record becomes false in a material particular.

(2) A person who commits an offence under subsection (1) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale.20

Parasites

3 Inspections: parasites

(1) An inspector may carry out inspections of—

(a) fish farms, 

(b) shellfish farms, 25

for the purposes mentioned in subsection (2).

(2) The purposes are—

(a) ascertaining the levels (if any) of parasites,

(b) assessing the measures in place for the prevention, control and reduction of 
parasites.30

(3) In particular, an inspection under subsection (1) may include—

(a) taking samples (including samples of or from fish and shellfish),

(b) examining, and taking copies of, documents or records.

(4) An inspector may arrange for the carrying out of such tests as the inspector considers 
necessary, using samples taken during an inspection under subsection (1), for the 35

purposes mentioned in subsection (2).
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4 Meaning of parasite in Part 1

(1) In this Part, “parasite” means any of the following—

(a) Caligus elongatus,

(b) Lepeophtheirus salmonis.

(2) The Scottish Ministers may by order modify the meaning of parasite in subsection (1).5

Containment and escape: fish

5 Inspections: containment and escape of fish

(1) An inspector may carry out inspections of fish farms for any of the purposes mentioned 
in subsection (2).

(2) The purposes are—10

(a) ascertaining the risk of escape of fish from the fish farm,

(b) ascertaining whether fish have escaped from the fish farm,

(c) assessing the measures in place for—

(i) the containment of fish on the fish farm,

(ii) the prevention of escape of fish from the fish farm,15

(iii) the recovery of escaped fish.

(3) In particular, an inspection under subsection (1) may include—

(a) taking samples (including samples of equipment), 

(b) examining, and taking copies of, documents or records.

(4) An inspector may arrange for the carrying out of such tests as the inspector considers 20

necessary, using samples taken during an inspection under subsection (1), for any of the 
purposes mentioned in subsection (2).

Enforcement

6 Enforcement notices

(1) Where the Scottish Ministers are satisfied that a person who carries on a business of  25

fish farming does not have satisfactory measures in place for any of the purposes 
mentioned in subsection (2) in respect of the fish farm, the Scottish Ministers may serve 
a notice (“an enforcement notice”) on the person.

(2) The purposes are—

(a) the prevention, control and reduction of parasites, 30

(b) the containment of fish,

(c) the prevention of escape of fish,

(d) the recovery of escaped fish.

(3) Where the Scottish Ministers are satisfied that a person who carries on a business of 
shellfish farming does not have satisfactory measures in place for the purpose of the 35

prevention, control and reduction of parasites in respect of the shellfish farm, the 
Scottish Ministers may serve a notice (“an enforcement notice”) on the person.
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(4) An enforcement notice served under subsection (1) may require—

(a) the execution of such works,

(b) the taking of such other steps,

as the Scottish Ministers consider necessary for any of the purposes mentioned in 
subsection (2).5

(5) An enforcement notice served under subsection (3) may require—

(a) the execution of such works,

(b) the taking of such other steps,

as the Scottish Ministers consider necessary for the purpose mentioned in that 
subsection.10

(6) An enforcement notice must specify the date by which the requirements of the notice, or 
any particular requirements of it, are to be fulfilled.

(6A) A person on whom an enforcement notice has been served may, by summary application 
made before the expiry of the period of 7 days beginning with the day on which the 
notice is served, appeal to the sheriff against the notice; and the notice is of no effect 15

until the appeal is withdrawn or finally determined.

(6B) In an appeal under subsection (6A), the sheriff may make such order as the sheriff thinks 
fit; and the decision of the sheriff in the appeal is final.

(7) A person commits an offence if, without reasonable excuse, the person contravenes an 
enforcement notice.20

(8) A person who commits an offence under subsection (7) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale.

(9) Where the Scottish Ministers are satisfied that an enforcement notice is contravened in 
respect of the prevention, control and reduction of parasites, they may (whether or not 
proceedings have been taken for an offence under subsection (7)) authorise an inspector 25

to take any action they consider necessary in fulfilment of the requirements of the notice 
in that regard.

(10) Any expenses reasonably incurred by an inspector in taking action authorised under
subsection (9)  may be recovered by the Scottish Ministers from the person on whom the 
enforcement notice was served.30

(11) The Scottish Ministers may publicise the serving of an enforcement notice; and may do 
so to such extent, in such manner and in such form as they think fit.

Code of practice

7 Code of practice

(1) The Scottish Ministers may by order approve, whether in whole or in part, any code of 35

practice issued (whether by them or by another person) for any of the purposes of—

(a) giving practical guidance to persons who carry on a business of—

(i) fish farming,

(ii) shellfish farming,  

(b) promoting what appear to the Scottish Ministers to be desirable practices by such 40

persons,
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with respect to any of the matters mentioned in subsection (2).

(2) The matters are—

(a) the prevention, control and reduction of parasites on—

(i) fish farms,

(ii) shellfish farms,5

(b) the containment of fish on fish farms,

(c) the prevention of escape of fish from fish farms,

(d) the recovery of escaped fish.

(3) The Scottish Ministers may at any time by order approve a modification of an approved 
code or withdraw approval of such a code or modification.10

(4) Before making an order under this section the Scottish Ministers must consult such 
persons as they consider appropriate.

8 Monitoring and enforcement: code of practice

(1) The Scottish Ministers are to monitor compliance with any approved code.

(2) Where the Scottish Ministers are satisfied that a person who carries on a business of—15

(a) fish farming,

(b) shellfish farming,

is not complying with an approved code in a material regard, the Scottish Ministers may 
serve a notice on that person.

(3) Where it appears to the Scottish Ministers that a person who carries on a business of—20

(a) fish farming,

(b) shellfish farming,

is likely not to comply with an approved code in a material regard, the Scottish 
Ministers may serve a notice on the person.

(4) A notice served by virtue of subsection (2) or (3) may require—25

(a) the execution of such works,

(b) the taking of such other steps,

as the Scottish Ministers consider necessary for securing compliance with the approved 
code in any particular respect.

(5) Subsections (6) to (11) of section 6 apply to a notice served by virtue of subsection (2)30

or (3) as they apply to an enforcement notice.

Powers of inspectors and offences

9 Powers of inspectors: entry

(1) An inspector may enter any fish farm or shellfish farm for the purposes of—

(a) ascertaining whether any power conferred by or under this Part should be 35

exercised, 

(b) doing anything in pursuance of the exercise of that power.
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(2) An inspector acting under subsection (1) must, if required, produce evidence of the 
inspector’s authority.

(3) Any power of entry conferred on an inspector by or under this Part must be exercised at 
a reasonable hour unless the inspector considers the case is one of urgency.

10 Entry: supplementary5

(1) This section applies to any inspector exercising any power of entry conferred on an 
inspector by or under this Part.

(2) The inspector may take with the inspector—

(a) such other persons,

(b) such equipment and vehicles,10

as the inspector considers necessary.

(3) The inspector may require any person on a fish farm or shellfish farm who falls within 
subsection (4) to give the inspector such assistance as the inspector may reasonably 
require.

(4) The following persons fall within this subsection—15

(a) the person who carries on the business of fish farming or shellfish farming,

(b) any other person appearing to the inspector to be under the direction or control of 
that person,

(c) any other person appearing to the inspector to be concerned with the operation of 
the farm.20

11 Offences: general

(1) A person commits an offence who—

(a) fails, without reasonable excuse, to comply with a requirement imposed by an 
inspector by virtue of this Part,

(b) obstructs an inspector in the exercise of the inspector’s powers under this Part.25

(2) A person who commits an offence under subsection (1) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale.

Interpretation of Part 1

12 Interpretation: Part 1

In this Part, unless the context otherwise requires—30

 “approved code” means a code of practice approved, for the time being, by an 
order under section 7; and includes any part or modification of a code of practice 
so approved;

“fish” does not include shellfish but otherwise means fish of any kind;

“fish farming” means the keeping of live fish with a view to their sale or to their 35

transfer to other waters; but only where such activity is registered as a business by 
virtue of section 7(2) or (3) of the 1983 Act;

“fish farm” means any place used for the purposes of fish farming; 
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“inspector” means a person authorised by the Scottish Ministers to act as an 
inspector under this Act, either generally or for the particular purpose in question;

“parasite” has the meaning given by section 4(1);

“shellfish” includes crustaceans and molluscs of any kind, and includes any brood, 
ware, half-ware, spat or spawn of shellfish;5

“shellfish farming” means the cultivation or propagation of shellfish with a view 
to their sale or their transfer to other waters or land; but only where such activity 
is registered as a business by virtue of section 7(4) of the 1983 Act;

“shellfish farm” means any place used for the purposes of shellfish farming.

PART 210

GYRODACTYLUS SALARIS: CONTAINMENT AND TREATMENT

Order under section 2 of the 1937 Act: additional powers

13 Order under section 2 of the 1937 Act: additional powers

After section 2 of the 1937 Act (power to designate areas), insert—

“2ZA Gyrodactylus salaris: additional powers when designating area under 15

section 2

An order by the Scottish Ministers under section 2 designating an area (“the 
designated area”) may, where they suspect that the waters are or may become 
infected waters by reason of the presence of the parasite Gyrodactylus 
salaris—20

(a) prohibit the taking into or out of the designated area, by any person who 
is not an inspector or other person exercising functions by arrangement 
with the Scottish Ministers in relation to this Act, of—

(i) any vehicle (or any vehicle of such description as may be specified 
in the order);25

(ii) such equipment, material or substance (not falling within section 
2(2)(a)) as may be so specified,

unless the vehicle, equipment, material or substance concerned, 
immediately before the taking in or as the case may be out, has been 
subjected to such process of disinfection as may be so specified;30

(b) prohibit or regulate the taking into or out of the designated area of dead 
fish;

(c) regulate entry to or exit from the designated area.”.

Preliminary designation of area by order

14 Preliminary designation of area by order35

After section 2ZA of the 1937 Act (as inserted by section 13 above), insert—

“2ZB Preliminary designation of area: Gyrodactylus salaris

(1) If at any time the Scottish Ministers have reasonable grounds for suspecting 
that any of the inland waters of the United Kingdom or the marine waters 
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adjacent to the United Kingdom are infected waters by reason of the presence 
of the parasite Gyrodactylus salaris, they may by order made by statutory 
instrument designate such part (or all) of—

(a) the inland waters of Scotland;

(b) the marine waters adjacent to Scotland,5

as they consider appropriate.

(2) An order under subsection (1) may also—

(a) prohibit or regulate the taking into or out of the area designated in the 
order of such of the following (or of such description of them) as may be 
specified in the order—10

(i) live fish;

(ii) live eggs of fish;

(iii) foodstuff for fish;

(b) regulate the movement within the area of such of those things (or of such 
description of them) as may be specified in the order,15

until the expiry of the period of 30 days beginning with the day the order is 
made.

(3) Where an order under subsection (1) (a “first order”) is made, and the Scottish 
Ministers consider it appropriate to do so, they may by order made by statutory 
instrument before the expiry of the period of 30 days specified in the first order 20

extend the period to 60 days; and if they do so, any provision in the first order 
which does any of the matters referred to in paragraph (a) or (b) of subsection 
(2) applies until the expiry of the period of 60 days beginning with the day the 
first order was made.

(4) A statutory instrument containing an order under subsection (1) or (3) is to be 25

laid before the Scottish Parliament after it is made.

(5) Any person who intentionally contravenes any provision of an order under 
subsection (1) or (3) is guilty of an offence.

(6) In subsection (1)—

“inland waters” means waters which do not form part of the sea or of any 30

creek, bay or estuary or of any river as far as the tide flows;

“marine waters adjacent to the United Kingdom” means waters (other 
than inland waters) within the seaward limits of the territorial sea 
adjacent to the United Kingdom;

“marine waters adjacent to Scotland” means so much of the marine 35

waters adjacent to the United Kingdom as are adjacent to Scotland.”.

Containment and treatment: additional powers

15 Creation of barriers to movement of fish, treatment of waters with chemical agents 
etc.

After section 5 of the 1937 Act (duty to examine waters on demand of fishery board or 40

occupier) insert—
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“5A Gyrodactylus salaris: creation of barriers to movement of fish

(1) The Scottish Ministers may arrange for the creation of barriers to the 
movement of fish in any inland waters in Scotland where they consider it 
appropriate to do so for either or both of the following purposes—

(a) to prevent the spread of the parasite Gyrodactylus salaris;5

(b) to facilitate treatment with chemical agents with a view to eradicating the 
parasite from the waters concerned.

(2) Where the Scottish Ministers arrange for the creation of a barrier in pursuance 
of subsection (1), they may arrange for the—

(a) maintenance;10

(b) dismantling;

(c) removal,

of the barrier.

(3) If the Scottish Ministers are satisfied that it is appropriate to do so for the 
purpose of enabling them to exercise their power under subsection (1), they 15

may purchase land in Scotland compulsorily.

(4) In subsection (1), “inland waters” has the same meaning as in section 2ZB(6).

5B Gyrodactylus salaris: treatment of waters with chemical agents

(1) The Scottish Ministers may, where they consider it appropriate to do so, 
arrange for the treatment with chemical agents of any waters mentioned in 20

subsection (2) with a view to eradicating the parasite Gyrodactylus salaris.

(2) The waters are any waters in an area designated by order under section 2 by 
virtue of the Scottish Ministers suspecting that they are or may become 
infected waters by reason of the presence of the parasite Gyrodactylus 
salaris.”.25

17 Clearance of certain fish farms

After section 5B of the 1937 Act (as inserted by section 15 above), insert—

“5C Clearance of certain fish farms

(1) The Scottish Ministers may, where they consider it appropriate to do so, by 
notice in writing served on any person who carries on a business of fish 30

farming in any inland or marine waters mentioned in subsection (2), impose 
any of the requirements mentioned in subsection (3).

(2) The waters are any inland or marine waters in an area designated by order 
under section 2 by virtue of the Scottish Ministers suspecting that they are or 
may become infected waters by reason of the presence of the parasite 35

Gyrodactylus salaris.

(3) The requirements referred to in subsection (1) are—

(a) the withdrawal of all fish from the waters of the farm;

(b) the draining, cleaning and disinfection of all pools and cages in the farm;

(c) the destruction of all—40
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(i) dead fish;

(ii) live fish withdrawn from the farm which show clinical signs of the 
disease known as gyrodactylosis caused by the parasite 
Gyrodactylus salaris;

(iii) live fish withdrawn from the farm which show signs of the 5

presence of the parasite;

(d) the cleaning and disinfection or destruction of equipment, material or 
substances liable to be contaminated with the parasite;

(e) that the repopulation of the farm may take place only when the Scottish 
Ministers authorise it by notice in writing served on the person carrying 10

on the business of the farm.

(4) Any person who intentionally contravenes any requirement of a notice served 
on the person under subsection (1) is guilty of an offence.

5D Failure to comply with requirements of notice under section 5C(1): 
inspector’s powers15

(1) If any person on whom notice under section 5C(1) is served fails to comply 
with any requirement of the notice, without prejudice to any proceedings in 
relation to such failure, an inspector may enter on the fish farm to which the 
notice relates and take or arrange the taking of such steps as appear to the 
inspector to be necessary to—20

(a) ensure compliance with the requirement;

(b) remedy the consequences of a failure to comply.

(2) An inspector acting under subsection (1) must, if required, produce evidence of 
the inspector’s authority.

(3) All reasonable costs of the exercise of an inspector’s powers under subsection 25

(1) are recoverable by the Scottish Ministers from the person on whom the 
notice under section 5C(1) was served.”.

18 Gyrodactylus salaris: Scottish Ministers’ powers to take other measures

After section 5D of the 1937 Act (as inserted by section 17 above), insert—

“5E Gyrodactylus salaris: Scottish Ministers’ powers to take other measures30

(1) The Scottish Ministers may take such other measures as they consider 
appropriate for the purpose of eradicating or preventing or limiting the spread 
of the parasite Gyrodactylus salaris in—

(a) inland waters in Scotland;

(b) marine waters adjacent to Scotland.35

(2) In subsection (1), “inland waters” and “marine waters adjacent to Scotland” 
have the same meanings as in section 2ZB(6).”.

19 Gyrodactylus salaris: Scottish Ministers’ power to make payments

After section 5E of the 1937 Act (as inserted by section 18 above), insert—
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“5F Gyrodactylus salaris: Scottish Ministers’ power to make payments

(1) The Scottish Ministers may, in accordance with a scheme made by them by 
order, make payments in respect of such matters, as may be specified by them 
by order, in consequence of the exercise of their powers under section 5A, 5B, 
5C or 5E.5

(2) But payments under subsection (1) may not be made in relation to fish 
destroyed in pursuance of the exercise of those powers.

(3) An order under subsection (1) may, in particular, include provision—

(a) regulating applications for, and the method of payment of, any amount 
payable by virtue of this section;10

(b) as to the amount payable and the basis on which those amounts are 
ascertained;

(c) as to conditions that must be met for payments to be made;

(d) as to circumstances where payments may not be made.

(4) An order under subsection (1) may make different provision for different 15

purposes.

(5) An order under subsection (1) shall be made by statutory instrument, and no 
order shall be made unless a draft of the order has been laid before, and 
approved by resolution of, the Scottish Parliament.”.

PART 320

SALMON AND FRESHWATER FISHERIES

20 Use of gaff, tailer or landing net

(1) In section 3 of the 2003 Act (use of gaff, tailer or landing net)—

(a) for “gaff, tailer or” substitute “knotless non-metallic”,

(b) after “net” insert “(that is, a net the mesh of which is knotless and made of non-25

metallic material)”.

(2) The title to section 3 of the 2003 Act becomes “Use of landing nets”.

21 Rod and line

(1) After section 3 of the 2003 Act insert—

“3A Fishing by rod and line30

(1) For the purposes of this Act, a person shall be treated as fishing for or taking 
fish by rod and line in the circumstances set out in subsection (2), (3) or (4) 
only if the condition specified in the relevant subsection is met.

(2) Where a person—

(a) is fishing for or taking salmonids, and35

(b) is not doing so from a boat, 

the condition is that the person uses a single rod and line and that the rod is 
being held by the person.
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(3) Where a person—

(a) is fishing for or taking freshwater fish other than salmonids, and

(b) is not doing so from a boat, 

the condition is that the person uses no more than 4 rods for that purpose at any 
one time.5

(4) Where a person—

(a) is fishing for or taking fish, and

(b) is doing so from a boat,

the condition is that no more than 4 rods are used on the boat for that purpose 
at any one time.10

(5) In this section, “salmonids” means all fish of the family Salmonidae.”.

(2) In section 4 of the 2003 Act (meaning of “rod and line”)—

(a) in subsection (1)—

(i) the word “single” is repealed,

(ii) for the words “pointing, or by striking or dragging for fish” substitute “foul 15

hooking”,

(aa) in subsection (2), after “use” insert “live vertebrates,”,

(b) after subsection (2), insert—

“(3) In subsection (1)—

“foul hooking” means pointing, or any other method of hooking or 20

attempting to hook a fish other than by inducing the fish to take the hook 
in its mouth by reason of the bait or lure;

“set line” means a fishing line left unattended in water and having 
attached to it one or more lures or baited hooks.”.

22 Prohibition against using pike gags and certain keepnets25

After section 5 of the 2003 Act, insert—

“5A Prohibition against using pike gags and certain keepnets

(1) Any person who uses a pike gag in relation to the fishing for or taking of fish 
shall be guilty of an offence, and liable on summary conviction to a fine not 
exceeding level 3 on the standard scale.30

(2) Any person who uses—

(a) a knotted keepnet (that is, a keepnet the mesh of which is knotted),

(b) a metallic keepnet, (that is, a keepnet the mesh of which is made of 
metallic material), 

in relation to the fishing for or taking of fish shall be guilty of an offence, and 35

liable on summary conviction to a fine not exceeding level 3 on the standard 
scale.
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(3) Without prejudice to section 294 (attempts to commit crime) of, and paragraph 
10 of Schedule 3 to, the Criminal Procedure (Scotland) Act 1995, any person 
who attempts to commit or who does any act preparatory to the commission of 
the offence mentioned in subsection (1) or (2) above shall be guilty of an 
offence, and liable to the same punishment as if that person had committed the 5

offence mentioned.

(4) In subsection (1), “pike gag” means a device used for the purpose of keeping 
the jaws of a fish open by inserting it into the mouth of the fish.”.

23 Close times for freshwater fish

After section 17 of the 2003 Act (annual close time for trout), insert—10

“Close times for freshwater fish

17A Weekly close time for freshwater fish

(1) The Scottish Ministers may by order, after consulting such persons as they 
consider appropriate, specify a weekly close time for freshwater fish.

(2) An order under subsection (1) may make different provision for different 15

species of freshwater fish.

(3) During a weekly close time specified by virtue of subsection (1), no person 
shall fish for or take such freshwater fish as are so specified in relation to that 
close time.

(4) Any person who contravenes an order made under this section shall be guilty 20

of an offence, and liable on summary conviction to a fine not exceeding level 3
on the standard scale.

(5) A person who commits an offence under this section may be convicted on the 
evidence of one witness.

(6) An order under subsection (1) may specify that the effect of the order is 25

applicable only to a particular part or area of Scotland.

17B Annual close time for freshwater fish other than trout

(1) The Scottish Ministers may by order, after consulting such persons as they 
consider appropriate, specify an annual close time for freshwater fish other 
than trout.30

(2) An order under subsection (1) may make different provision for different 
species of freshwater fish.

(3) Subject to subsections (4) and (5) below, any person who, during the annual 
close time specified by virtue of subsection (1) in relation to a species of fish—

(a) fishes for or takes such fish in any inland waters; or 35

(b) is in possession of such fish,

shall be guilty of an offence, and liable on summary conviction to a fine not 
exceeding level 3 on the standard scale.
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(4) It shall not be an offence under this section for the owner or occupier of any 
water where fish in relation to which an annual close time is specified by virtue 
of subsection (1) are kept in captivity or artificially reared or fed, or any person 
employed by such a person, to take such fish from such water during the 
annual close time—5

(a) for scientific or breeding purposes;

(b) for the purpose of removing them or having them removed, alive, to 
other waters.

(5) It shall not be an offence under this section for a person to whom fish are 
consigned, whether by sale or otherwise, for the purpose mentioned in 10

subsection (4)(b) above, to be in possession of such fish.

(6) A person who commits an offence under this section may be convicted on the 
evidence of one witness.

(7) An order under subsection (1) may specify that the effect of the order is 
applicable only to a particular part or area of Scotland.”.15

24 Exemption from certain offences

(1) In section 28(2)(a) of the 2003 Act (exemption from certain offences in respect of acts 
done for scientific and other purposes: fish other than salmon), after “17” insert “, 17A, 
17B”.

(2) In section 30 of that Act (exemptions in relation to fish farming)—20

(a) in subsection (1)—

(i) after “(c),” insert “6, 8,”,

(ii) for “and 22(1)” substitute “, 22(1) and 23”,

(b) in subsection (5), after “17(2)(b),” insert “17B(3)(b),”.

25 Freshwater fish conservation regulations25

(1) After section 51 of the 2003 Act (financial contributions towards organisations 
developing freshwater fisheries), insert—

“Conservation measures

51A Freshwater fish conservation regulations

(1) The Scottish Ministers may make regulations under this section if they 30

consider that it is necessary or expedient to do so for the conservation of 
freshwater fish.

(2) Regulations under this section shall not be taken to be for something other than 
the conservation of freshwater fish by reason only that they also have effect in 
relation to the management of freshwater fisheries for exploitation.35

(3) In considering whether or not it is necessary or expedient to make regulations 
under this section the Scottish Ministers shall have regard to any 
representations made to them by any person having an interest in fishing for or 
taking freshwater fish, or in the environment.

(4) Regulations under this section—40
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(a) may be made in relation only to freshwater fisheries;

(b) may make different provision for different species of freshwater fish.

(5) Without prejudice to the generality of the power conferred by this section, 
regulations under this section may prohibit the use of specified baits and lures 
for the purposes of the definition of “rod and line” in section 4(1) of this Act in 5

the case of fishing for freshwater fish.

(6) Regulations under this section which prohibit the use of specified baits and 
lures for the purposes mentioned in subsection (5) shall specify, subject to such 
exceptions as may be so specified—

(a) baits and lures or classes of baits or lures, the use of which is prohibited;10

(b) times when the regulations apply;

(c) areas to which the regulations apply.

(7) Regulations under this section may—

(a) confer upon constables and water bailiffs such powers of enforcement, 
additional to those otherwise available under this Act, as the Scottish 15

Ministers consider necessary or expedient for the purposes of the 
regulations;

(b) make provision generally in relation to any river, or in relation to any 
time or season;

(c) make different provision for different parts of a river, or for different 20

cases or classes of case.

(8) Any person who—

(a) acts in contravention of; or

(b) fails to take any action required of that person by, or to comply with any 
requirement imposed on that person by,25

regulations made under this section shall be guilty of an offence, and liable on 
summary conviction to a fine not exceeding level 4 on the standard scale.

(9) A person who commits an offence under this section may be convicted on the 
evidence of one witness.

(10) Paragraphs 9A and 11 to 15 of schedule 1 to this Act shall have effect in 30

relation to the making of regulations under this section.”.

(2) In section 4(1) of the 2003 Act (meaning of “rod and line”), at the end add “or, in 
relation to fishing for freshwater fish, under section 51A of this Act”.

PART 3A

SEA FISHERIES35

Fixed penalty notices

25A Issue of fixed penalty notices

(1) Where a British sea-fishery officer has reasonable grounds for suspecting that a person 
has committed a relevant offence, the officer may issue the person with a fixed penalty 
notice.40

(2) In subsection (1), a relevant offence is an offence—
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(a) under the Sea Fisheries enactments, and 

(b) specified by the Scottish Ministers by order.

(3) In this Part—

“appropriate fixed penalty” has the meaning given in section 25C(2);

“British sea-fishery officer” means any person who by virtue of section 7 of the 5

Sea Fisheries Act 1968 (c.77) is a British sea-fishery officer;

“period for paying” has the meaning given in section 25B(4);

“notice” means a fixed penalty notice issued under subsection (1); 

“Sea Fisheries enactments” means any enactments for the time being in force 
relating to sea fish or sea fishing, including any enactment relating to fishing for 10

shellfish, salmon or migratory trout.

25B Content and form of fixed penalty notice

(1) A notice must—

(a) give such particulars of the circumstances alleged to constitute the offence to 
which it relates as are necessary for giving reasonable information about the 15

alleged offence,

(b) state the amount of the appropriate fixed penalty for the offence,

(c) state the period for paying,

(d) state that, if before the period for paying has expired the person makes payment of 
the fixed penalty, any liability to conviction of the offence is discharged,20

(e) state that the payment of a fixed penalty is not a conviction nor may it be recorded 
as such,

(f) state that no proceedings may be commenced against the person in respect of the 
offence unless—

(i) intimation of an intention not to pay the fixed penalty has been made, or 25

(ii) the period for paying has expired and no payment of the fixed penalty has 
been made,

(g) state the person to whom payment should be made, at such address and by such 
methods, as specified under section 25C(3),

(h) state that if the person does not intend to pay the fixed penalty the person may 30

intimate that intention in writing to such person at such address as specified under 
section 25E(2)(b).

(2) A notice may include such other information as the Scottish Ministers think fit.

(3) The Scottish Ministers may by order prescribe the form of notices.

(4) The “period for paying” is, subject to subsection (5), a period of 28 days beginning with 35

the day on which the notice was issued or such longer period as the notice may specify.

(5) The Scottish Ministers may for the purposes of subsection (4) specify by order a period 
shorter than 28 days in relation to different cases and categories of case; and may so 
specify such supplementary provision in connection with the shortening of the period as 
they consider necessary or expedient.40
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25C Amount and payment of fixed penalty

(1) The Scottish Ministers may by order prescribe a scale of fixed penalties for the purposes 
of sections 25A to 25G.

(2)  The “appropriate fixed penalty” means such fixed penalty on the scale prescribed under 
subsection (1) as the British sea-fishery officer thinks fit having regard to the 5

circumstances of the case and any relevant provision of an order under that subsection. 

(3) The fixed penalty is to be payable to the Scottish Ministers, at such address and by such 
methods as the Scottish Ministers may by order specify.

25D Effect of payment

(1) Where a person makes payment of the appropriate fixed penalty before the period for 10

paying has expired no proceedings may be brought against the person for the offence.

(2) Payment of a fixed penalty is not a conviction nor may it be recorded as such.

25E Intimation of non-payment

(1) A person to whom a notice is issued may, before the expiry of the period for paying, 
intimate an intention not to pay the fixed penalty.15

(2) An intimation under subsection (1) must—

(a) be in writing,

(b) be sent by post or delivered to such person as the Scottish Ministers may by order 
specify at such address so specified.

25F Restriction on proceedings and notification of procurator fiscal20

(1) Proceedings in respect of an offence to which a notice relates may not be brought 
against the person to whom the notice relates unless the procurator fiscal has been 
notified in accordance with subsection (2) or (3).

(2) Where an intimation is made under section 25E(1), the Scottish Ministers must notify 
the procurator fiscal; unless the notice is withdrawn under section 25G.25

(3) Where—

(a) payment of the fixed penalty has not been made before the expiry of the period for 
paying, and 

(b) no intimation has been made under section 25E(1),

the Scottish Ministers must notify the procurator fiscal; unless the notice is withdrawn 30

under section 25G.

(4) In proceedings for an offence, a certificate which—

(a) purports to be signed by or on behalf of the Scottish Ministers, and

(b) states that payment of an amount specified in the certificate was or was not 
received by a date so specified, 35

is sufficient evidence of the facts stated.
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25G Withdrawal of fixed penalty notice or expiry of period for paying

(1) A notice may be withdrawn by a British sea-fishery officer, if the officer determines that 
the offence to which the notice relates was not committed or that the notice ought not to 
have been issued to the person to whom it was issued.

(2) Where a notice has been withdrawn—5

(a) no amount is payable by way of fixed penalty in pursuance of that notice,

(b) any amount paid by way of fixed penalty in pursuance of the notice must be 
repaid to the person.

(3) Where the period for paying has expired no amount is payable by way of fixed penalty 
in pursuance of that notice.10

Miscellaneous

25H Amendment of the Sea Fisheries (Shellfish) Act 1967

(1) In section 3(3) of the Sea Fisheries (Shellfish) Act 1967 (c.83) (effect of grant of right of 
regulating a fishery), for “level 2 on the standard scale” substitute “£50,000”.

(2) In section 4(7) of that Act (licensing powers in case of regulated fishery)—15

(a) for  the words “, having been” substitute “is”,

(b) the words “, is subsequently convicted of another such offence” are repealed.

26 Enforcement of Community obligations

In section 30(1) of the Fisheries Act 1981 (c.29) (enforcement of Community rules)—

(a) after “restrictions”, where it first appears, insert “, and enforceable Community 20

obligations,”,

(b) in paragraph (a), after “restriction” insert “or obligation”,

(c) in paragraph (c), after “restrictions” insert “and obligations”.

PART 4

MISCELLANEOUS25

27 Unauthorised introduction of fish into certain marine waters

After section 2B of the 1937 Act (designated areas: authority to remove fish), insert—

“2C Unauthorised introduction of fish into certain marine waters

(1) With a view to preventing any marine waters adjacent to Scotland from 
becoming infected waters, the Scottish Ministers may by order made by 30

statutory instrument specify such parts of those waters as they consider 
appropriate.

(1A) Before making an order under subsection (1) the Scottish Ministers must 
consult such persons as they consider appropriate.

(2) An area specified under subsection (1) is a “specified area” for the purposes of 35

this section.
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(3) A person is guilty of an offence who, without the prior written consent of the 
Scottish Ministers, intentionally introduces into waters within a specified area 
live fish which—

(a) are of such species as may be specified by the Scottish Ministers by 
order;5

(b) are from waters which are not part of that specified area; and

(c) have at any time been in salt water which forms part of—

(i) such inland waters of the United Kingdom as may be designated 
by the Scottish Ministers by order; or

(ii) such marine waters adjacent to the United Kingdom as may be so 10

designated.

(4) The Scottish Ministers may make regulations in relation to the obtaining of the 
consent mentioned in subsection (3) and in particular may include provision—

(a) regulating the form of the application for such consent;

(b) specifying the information to be provided and any assessment to be 15

undertaken as part of an application;

(c) specifying the time by which an application must be made before the 
proposed introduction of the fish.

(5) Regulations under subsection (4) may make different provision for different 
purposes.20

(6) The power conferred by—

(a) subsection (1) or (3)(a) or (c)(i) or (ii) to make an order;

(b) subsection (4) to make regulations,

must be exercised by statutory instrument; and a statutory instrument 
containing any such order or regulations is subject to annulment in pursuance 25

of a resolution of the Scottish Parliament.

(7) In subsection (1), “marine waters adjacent to Scotland” has the same meaning 
as in section 2ZB(6).”.

28 Unauthorised introduction of fish into inland waters

(1) Section 24 of the 2003 Act is repealed.30

(2) After section 33 of that Act (salmon fishing: regulations as to baits and lures), insert—

“Unauthorised introduction of fish into inland waters

33A Unauthorised introduction of fish into inland waters

(1) A person shall be guilty of an offence if the person intentionally introduces any 
live fish or live spawn of any fish into inland waters.35

(2) A person shall be guilty of an offence if the person possesses any live fish or 
live spawn of any fish with the intention of introducing it into inland waters.

(3) A person shall not be guilty of an offence under this section if—

(a) the inland waters concerned constitute or are included in a fish farm, or

(b) the appropriate authority have previously consented in writing.40
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(4) Where—

(a) the fish concerned are salmon or the spawn concerned are salmon spawn, 
and

(b) the inland waters concerned are in a salmon fishery district for which 
there is a district salmon fishery board, 5

the district salmon fishery board are the appropriate authority.

In any other case the Scottish Ministers are the appropriate authority.

(5) Any person guilty of an offence under this section shall be liable on summary 
conviction to a fine not exceeding level 3 on the standard scale.

(6) A person who commits an offence under this section may be convicted on the 10

evidence of one witness.”.

29 Payments in respect of fish destroyed

(1) The Scottish Ministers may, in accordance with a scheme made by them by order, make 
payments in respect of any fish or shellfish destroyed in pursuance of the exercise of 
such powers of the Scottish Ministers under or by virtue of such enactments as may be 15

specified by them by order.

(2) An order under subsection (1) may, in particular, include provision—

(a) regulating applications for, and the method of payment of, any amount payable by 
virtue of this section,

(b) as to the amount payable and the basis on which those amounts are ascertained,20

(c) as to conditions that must be met for payments to be made,

(d) as to circumstances where payments may not be made.

(3) In subsection (1), “fish” and “shellfish” have the same meanings as in Part 1.

30 Payments for certain purposes

(1) The Scottish Ministers may make payments of such amount and subject to such 25

conditions as they may determine to any person or group of persons for any of the 
purposes mentioned in subsection (2) in relation to any of the matters mentioned in 
subsection (3).

(2) The purposes are—

(a) development, 30

(b) promotion,

(c) organisation,

(d) research.

(3) The matters are—

(a) fish farming,35

(b) shellfish farming,

(c) other aspects of aquaculture,

(d) sea fisheries,
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(e) the sea fish industry,

(f) salmon fisheries,

(g) freshwater fisheries.

(4) A payment under this section may be limited so as to be made in connection to a 
specified part or area of Scotland.5

(5) For the purposes of this section, a person is regarded as engaged in the sea fish industry 
if the person carries on or is employed in the business of catching, processing, 
transporting or selling sea fish or sea fish products.

(6) In this section—

“fish farming” has the same meaning as in Part 1, except that such activity need 10

not be so registered as a business;

“migratory trout” means any species of trout which migrates to and from the sea;

“salmon” includes any fish of the salmon species;

 “sea fish” means fish of any kind found in the sea, including shellfish but not 
salmon or migratory trout;15

 “shellfish” has the same meaning as in Part 1; 

“shellfish farming” has the same meaning as in Part 1, except that such activity 
need not be so registered as a business.

31 Information about fish farming and shellfish farming: economic, social and 
environmental aspects20

(1) The Scottish Ministers may make an order under this section for the purpose of 
obtaining information in relation to the economic, social and environmental aspects of—

(a) fish farming,

(b) shellfish farming.

(2) An order under this section may require any person who carries on a business of fish 25

farming or shellfish farming—

(a) to provide to the Scottish Ministers such information, in writing, as may be 
specified in the order in relation to the purpose mentioned in subsection (1),

(b) to compile such records as may be so specified in relation to that purpose,

(c) to retain for such period (not exceeding 3 years) as may be so specified, any 30

records compiled by virtue of paragraph (b).

(3) An inspector may require the production of, and inspect and take copies of, any records 
which a person is required to retain by virtue of an order made under this section.

(4) Information provided, records compiled and records retained under this section may be 
provided, compiled and retained electronically.35

(5) A person commits an offence who—

(a) fails, without reasonable excuse, to comply with a requirement of an order under 
this section,
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(b) in purported compliance with a requirement of an order under this section 
knowingly provides any information or compiles a record which is false in a 
material particular,

(c) knowingly alters a record compiled in accordance with a requirement of an order 
under this section so that the record becomes false in a material particular.5

(6) A person who commits an offence under subsection (5) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale.

(7) In this section, “fish farming”, “inspector” and “shellfish farming” have the same 
meanings as in Part 1.

PART 510

GENERAL

32 Crown application

(1) This Act binds the Crown.

(2) No contravention by the Crown of any provision made by or under this Act makes the 
Crown criminally liable; but the provisions of this Act and any provisions made under it 15

apply to persons in the service of the Crown as they apply to other persons.

(3) The Court of Session may, on the application of the Lord Advocate, declare unlawful 
any act or omission of the Crown which constitutes a contravention of any provision 
made by or under this Act.

33 Offences by bodies corporate etc.20

(1) Where an offence under this Act committed—

(a) by a body corporate, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who—

(i) is a director, manager or secretary of the body corporate, or

(ii) purports to act in any such capacity,25

(b) by a Scottish partnership, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who—

(i) is a partner, or

(ii) purports to act in that capacity,

(c) by an unincorporated association other than a Scottish partnership, is committed 30

with the consent or connivance of, or is attributable to any neglect on the part of, a 
person who—

(i) is concerned in the management or control of the association, or

(ii) purports to act in the capacity of a person so concerned,

the individual (as well as the body corporate, Scottish partnership or, as the case may be, 35

unincorporated association) commits the offence and is liable to be proceeded against 
and punished accordingly.
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(2) Where the affairs of a body corporate are managed by its members, subsection (1)
applies in relation to the acts and defaults of a member in connection with the member’s 
functions of management as if the member were a director of the body corporate.

34 Minor and consequential amendments

The schedule to this Act, which contains minor amendments and amendments 5

consequential on this Act, has effect. 

35 Ancillary provision

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes, or in consequence, of this Act.10

(2) An order under this section may modify any enactment, instrument or document.

36 Orders

(1) Any power conferred by this Act on the Scottish Ministers to make an order—

(a) must be exercised by statutory instrument,

(b) may be exercised so as to make different provision for different purposes.15

(2) A statutory instrument containing an order made under this Act (except an order under 
section 38(2)) is, subject to subsection (3), subject to annulment in pursuance of a 
resolution of the Parliament.

(3) A statutory instrument containing an order under—

(a) section 29(1),20

(b) section 35 containing provisions which add to, replace or omit any part of the text 
of an Act,

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Parliament.

37 Interpretation: general25

In this Act—

“the 1937 Act” means the Diseases of Fish Act 1937 (c.33); 

“the 1983 Act” means the Diseases of Fish Act 1983 (c.30);

“the 2003 Act” means the Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Act 2003 (asp 15).30

38 Short title and commencement

(1) This Act may be cited as the Aquaculture and Fisheries (Scotland) Act 2007.

(2) The provisions of this Act, except this section and sections 12 and 35 to 37, come into 
force on such day as the Scottish Ministers may by order appoint.

(3) Different days may be appointed under subsection (2) for different purposes.35
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SCHEDULE
(introduced by section 34)

MINOR AND CONSEQUENTIAL AMENDMENTS

Diseases of Fish Act 1937 (c.33)

1 In the 1937 Act—5

(a) in section 6—

(i) in subsection (2), after paragraph (ab) insert—

“(ac) to inspect any land in Scotland for the purpose of—

(i) assessing whether any disinfection process specified in an order 
under section 2 by virtue of section 2ZA(a) is being complied 10

with;

(ii) the exercise by the Scottish Ministers of any of their powers under 
section 5A or 5B;”,

(ii) after that subsection insert—

“(2A) Any inspector authorised by the Scottish Ministers to act as such may, for the 15

purpose of exercising any powers or performing any duties under this Act, be 
accompanied by such persons as he may authorise in writing for the purpose,
and the inspector and any such person may for that purpose take onto any fish 
farm or any land concerned such vehicles or equipment as the inspector 
considers appropriate and inspect and take copies of such documents or records 20

as he considers appropriate.

Any person who refuses to admit or intentionally obstructs an inspector or such 
an authorised person in the exercise of his powers under this subsection is 
guilty of an offence.”,

(b) in section 7(1A)—25

(i) after “served” insert—

“(a) for the purpose of section 5C(1) on a person carrying on the business of 
fish farming in inland waters;

(b)”,

(ii) for “waters may” substitute “waters,30

may”, 

(c) in section 8(1), after “article” insert “or any vehicle, equipment, material, 
substance or dead fish”,

(d) in section 9—

(i) in paragraph (b), after “1(6)” insert “, 2ZB(1) or (3), 2C(1) or (3)(a) or 35

(c)(i) or (ii), 5F(1)”,

(ii) after paragraph (c), insert—

“(ca) the form of notice to be served under section 5C;”,
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(iii) in paragraph (d), after “articles” insert “or any vehicle, equipment, material, 
substance or dead fish”,

(e) in section 10(1), in the definition of “infected” for “gyrodactyliasis” substitute 
“gyrodactylosis”.

Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42)5

2 In section 1(1) of the Acquisition of Land (Authorisation Procedure) (Scotland) Act 
1947 (procedure for compulsory purchase of land by local authorities, Ministers and 
others), after paragraph (e) insert—

“(ea) by the Scottish Ministers under section 5A(3) of the Diseases of Fish Act 
1937 (c.33);”.10

Sea Fish (Conservation) Act 1967 (c.84)

3 In the Sea Fish (Conservation) Act 1967—

(a) in section 4 (licensing of fishing boats), subsections (9A) and (9B) are repealed,

(b) in section 11 (penalties for offences)—

(i) in subsection (1)(b), “, 4(9A)” is repealed,15

(ii) in subsection (2), for “, (6) and (9A)” substitute “and (6)”,

(iii) in subsection (2)(c), for “, (6) or (9A)” substitute “or (6)”,

(iv) in subsection (2)(d), for “, (6) or (9A)” substitute “or (6)”,

(v) in subsection (3), for “, (6) or (9A)” substitute “or (6)”,

(c) in section 15(2)(b) (powers of British sea-fishery officers), for “, (6) or (9A)” 20

substitute “or (6)”.

Fisheries Act 1981 (c.29)

4 In section 30 of the Fisheries Act 1981 (enforcement of Community rules) in subsection 
(5)(b), for “(5)” substitute “(4)”.

Criminal Justice and Public Order Act 1994 (c.33)25

4A In Part 1 of Schedule 8 to the Criminal Justice and Public Order Act 1994 (increase in 
penalties for certain offences), the entry in relation to section 3(3) of the Sea Fisheries 
(Shellfish) Act 1967 is repealed.

Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003 (asp 15)

5 (1) The 2003 Act is amended as follows.30

(2) In section 17 (annual close time for trout), after subsection (4) insert—

“(5) A person who commits an offence under this section may be convicted on the 
evidence of one witness.”.

(3) In section 31(5)(b) (salmon fishing: general regulations), for “24” substitute “18”.

(4) In section 48 (increased availability of, and protection for, freshwater fishing)—35
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(a) after subsection (2), insert––

“(2A) In prescribing the area in relation to which a protection order is made, the 
Scottish Ministers need not prescribe the entire area to which the proposals, 
whether modified or not, relate.”,

(b) in subsection (4), after “Ministers” where it appears for the third time, insert “and 5

subject to subsection (4B)”,

(c) after that subsection, insert—

“(4A) At any time, the Scottish Ministers may, after consultation with the person 
submitting the proposals referred to in subsection (3)(a), modify in such way as 
they think fit —10

(a) those proposals, or 

(b) those proposals as modified by the person by virtue of subsection (4) 
above.

(4B) Proposals modified by the Scottish Ministers by virtue of subsection (4A) may 
not be modified by the person referred to in that subsection; but that person 15

may at any time withdraw them.”,

(d) in subsection (10), after “(4)” insert “or (4A)”.

(5) In schedule 1—

(a) after paragraph 9(a) insert—

“(aa) references to proposals shall be construed as the proposals of the Scottish 20

Ministers in relation to the proposed regulations in question;”,

(b) after paragraph 9 insert—

“Freshwater fish conservation regulations

9A(1) Before making regulations under section 51A of this Act, the Scottish 
Ministers shall consult such persons as they consider appropriate and then 25

proceed in accordance with paragraphs 11 to 15 below.

(2) In the application of paragraphs 11 to 15 below to regulations made under 
section 51A of this Act—

(a) references to an applicant and to an application shall be omitted;

(b) references to proposals shall be construed as the proposals of the Scottish 30

Ministers in relation to the proposed regulations in question;

(c) paragraph 11(3) shall be omitted;

(d) in paragraph 12(a), the reference to paragraph 10 is to be read as if there 
were substituted a reference to paragraph 9A(1).”.

(6) In paragraph 2 of schedule 3 (provisions as to making, variation and revocation of 35

protection orders), the words “in the Edinburgh Gazette and” are repealed.

(7) For paragraph 8 of that schedule substitute—

“8 (1) Before the Scottish Ministers make an order varying a protection order, they 
shall by notice make such publication as they think fit of the general effect of 
the proposed variation and specify a time within which, and the manner in 40

which, representations or objections with respect to the proposed variation may 
be made.
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(2) The Scottish Ministers may cause a copy or copies of the notice referred to in 
sub-paragraph (1) above to be affixed by a person duly authorised by them in 
writing to some conspicuous object or objects on the banks of such waters at 
such places as the Scottish Ministers may direct.

(3) If no representations or objections are duly made, or if any so made are 5

withdrawn, the Scottish Ministers may make an order varying the protection 
order.

(4) If any representation or objection duly made is not withdrawn, the Scottish 
Ministers may forthwith make an order or may cause a local inquiry to be held.

(5) Sub-paragraphs (2) to (8) of paragraph 5 above shall apply in relation to an 10

inquiry under this paragraph as they apply in relation to an inquiry under that 
paragraph, but as if in sub-paragraph (3) of that paragraph for the word 
“proposals” there were substituted the words “proposed variation”. 

(6) Paragraph 6 and 7 above shall apply in relation to an order varying a protection 
order as they apply in relation to a protection order, but as if in paragraph 6 for 15

the reference to paragraph 5 above there were substituted a reference to this 
paragraph.”.

(8) In paragraph 9(1) of that schedule, for “may” where it first appears substitute “shall”.
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AQUACULTURE AND FISHERIES (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
—————————— 

  
REVISED EXPLANATORY NOTES 

 
 
 
 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Aquaculture and Fisheries (Scotland) Bill as 
amended at Stage 2. 

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it.  They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the amended Bill.  They are not, and are 
not meant to be, a comprehensive description of the Bill.  So where a section or schedule, or a 
part of a section or schedule, does not seem to require any explanation or comment, none is 
given. 

DEFINITIONS 

“the Bill” means the Aquaculture and Fisheries (Scotland) Bill 
 
“the 1937 Act” means the Diseases of Fish Act 1937 (c.33) 
 
“the 1967 Act” means the Sea Fish (Conservation) Act 1967 (c.84) 
 
“the 1981 Act” means the Fisheries Act 1981 (c.29) 
 
“the 1983 Act” means the Diseases of Fish Act 1983 (c.30) 
 
“the 2003 Act” means the Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003 
(asp 15) 
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THE BILL – AN OVERVIEW

4. The Bill is in 6 parts.  Part 1 provides a series of information gathering, inspection and 
enforcement measures aimed at controlling parasites on fish farms and shellfish farms and at 
improving, in respect of fish farms only, the containment of, prevention of escape of, and 
recovery of escaped, fish.  It also provides a power for the Scottish Ministers to approve a code 
of practice giving guidance and promoting desirable practices in respect of (a) the prevention, 
control and reduction of parasites on fish farms and shellfish farms and (b) in respect of fish 
farms only, the containment of, prevention of escape of, and recovery of escaped, fish. 

5. Part 2 provides powers for the containment and treatment of the disease causing parasite 
of salmon Gyrodactylus salaris, should it be introduced into Scotland.  These include powers to 
construct barriers, to purchase land compulsorily for the purpose of doing so;  to maintain and 
dismantle any such barriers; and to treat waterways with chemical agents.

6. Part 3 provides a series of measures in respect of salmon and freshwater fisheries.  

7. Part 3A brings in a system of administrative penalties for certain sea fisheries offences, 
amends the Sea Fisheries (Shellfish) Act 1967 to change the provisions for regulating a fishery 
and makes an amendment to section 30(1) of the Fisheries Act 1981.

8. Part 4 provides a series of miscellaneous measures: the regulation of the movement of 
live fish with a view to preventing the spread of fish diseases; a discretionary power for the 
Scottish Ministers to make payments in certain circumstances; and the provision of certain 
information about fish farming and shellfish farming.  

9. Part 5 makes provision in respect of the application of the Bill to the Crown; concerning 
offences by bodies corporate; in respect of minor and consequential amendments; for the making 
of ancillary provisions by order; for the exercise of powers conferred by the Bill by statutory 
instrument; in respect of interpretation of the Bill; and for commencement of provisions of the 
Bill.

10. The schedule to the Bill contains minor and consequential amendments to other 
enactments.

PART 1: FISH FARMS AND SHELLFISH FARMS

Information

Section 1 – Information about fish farms and shellfish farms

11. Subsection (1) of section 1 enables the Scottish Ministers to make an order for the 
purpose of obtaining information in relation to the prevention, control and reduction of parasites 
on fish farms and on shellfish farms.  Subsection (3) enables the Scottish Ministers to make an 
order for the purpose of obtaining information, in respect of fish farms only, in relation to the 
containment of fish, prevention of escape of fish, and recovery of escaped fish.  The power to 
make orders under subsections (1) and (3) of section 1 must be exercised by statutory instrument 
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which is subject to annulment in pursuance of a resolution of the Scottish Parliament, by virtue 
of section 36 (orders) of the Bill.   

12. Subsections (2) and (4) of section 1 provide that orders under subsections (1) and (3) may 
require any person carrying on a business to which the order applies to provide such information 
as may be specified in the order;  to compile such records as may be specified in the order;  and 
to retain such records for such period as is specified in the order, subject to a three year 
maximum.  Subsection (5) of section 1 provides that an inspector may require the production of 
any record which a person is required to retain by virtue of an order under subsection (1) or (3), 
and may inspect or take copies of any such records.  By virtue of section 12 (interpretation:  part 
1) of the Bill an inspector is a person authorised by the Scottish Ministers to act as an inspector 
under the Bill whether generally or for a particular purpose. Section 11(1) (offences:  general) of 
the Bill makes it an offence to fail to comply with a requirement imposed by an inspector under 
subsection (5) of section 1.

Section 2 – Information: offences 

13. Section 2 of the Bill provides that it is an offence for a person to fail to comply, without 
reasonable excuse, with a requirement of an order made under subsections (1) or (3) of section 1;  
to knowingly provide information, or to compile a record,  which is false in a material particular;  
or to knowingly alter a record so that it becomes false in a material particular.  A person found 
guilty of committing any of these offences is liable to a fine not exceeding level four on the 
standard scale.  This currently equates to a maximum fine of £2,500.

Parasites

Section 3 – Inspections: parasites 

14. Section 3 provides for an inspector to carry out inspections of fish farms and shellfish 
farms for the purposes of ascertaining the levels (if any) of parasites and assessing the measures 
in place for the prevention, control and reduction of parasites.  By virtue of section 12 
(interpretation:  part 1) of the Bill an inspector is a person authorised by the Scottish Ministers to 
act as an inspector under the Bill whether generally or for a particular purpose.  Subsection (3) of 
section 3 provides that such inspections may include the taking of samples (including samples of 
or from fish and shellfish), the examination of documents or records, and the taking of copies of 
such documents or records.  Subsection (4) of section 3 permits inspectors to arrange the 
carrying out tests on samples taken during an inspection carried out under subsection (1).  The 
tests that may be carried out are those which the inspector considers necessary for the purpose of 
ascertaining the levels (if any) of parasites and assessing the measures in place for the 
prevention, control and reduction of parasites. 

Section 4 – Meaning of parasite in Part 1

15. Subsection (1) of section 4 defines “parasite” for the purposes of Part 1 of the Bill as 
meaning Caligus elongatus and Lepeophtheirus salmonis, two species of sea lice that affect 
salmon on farms and in the wild.  Subsection (2) enables the Scottish Ministers to modify the 
meaning of the term “parasite” in subsection (1) for the purposes of Part 1 of the Bill by making 
an order.  This would allow the provisions of Part 1 of the Bill in respect of parasites to be 
exercised in respect of such other species of parasite as an order specifies are to be included 
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within the meaning of the term “parasite”.  The power to make such an order under subsection 
(2) of section 4 must be exercised by statutory instrument which is subject to annulment in 
pursuance of a resolution of the Scottish Parliament, by virtue of section 36 (orders) of the Bill.   

Containment and escape: fish

Section 5 – Inspections: containment and escape of fish

16. Subsections (1) and (2) of section 5 provide for an inspector to carry out inspections of 
fish farms only, for the purposes of ascertaining the risk of escape of fish, and whether fish have 
escaped, from the fish farm.  Such inspections may also be carried out for the purpose of 
assessing the measures in place for the containment of fish on the fish farm (for example the 
condition of equipment, such as netting or cages), the measures in place for preventing the 
escape of fish from the fish farm (for example the regime in place for maintaining equipment, 
working practices, and the appropriate provision of staff training), and the measures in place for 
the recovery of any fish which may escape from the fish farm (for example, the availability of 
suitable nets on the fish farm).  Subsection (3) of section 5 provides that inspections under 
subsection (1) may include the taking of samples (including samples of equipment), the 
examination of documents or records, and the taking of copies of such documents or records.  
Subsection (4) of section 5 permits inspectors to arrange the carrying out of tests on samples 
taken during an inspection carried out under subsection (1).  The tests that may be carried out are 
those which the inspector considers necessary for the purpose of ascertaining the risk of escape 
of fish from the fish farm;  ascertaining whether fish have escaped from the fish farm;  and 
assessing the measures in place for the containment of fish on the fish farm, the measures in 
place for preventing the escape of fish from the fish farm, and the measures in place for the 
recovery of any fish which may escape from the fish farm.

Enforcement

Section 6 – Enforcement notices 

17. Subsections (1) and (2) of section 6 provide that the Scottish Ministers may serve an 
enforcement notice on a person carrying on a business of fish farming in cases where they are 
satisfied that that person does not have in place satisfactory measures for the purposes of the 
prevention, control and reduction of parasites or the containment of fish, prevention of escape of 
fish, or recovery of escaped fish.   Subsection (4) provides that such an enforcement notice may 
require the person on whom the enforcement notice is served to execute such works and take 
such other steps as Ministers consider necessary for the purposes of the prevention, control and 
reduction of parasites or the containment of fish, prevention of escape of fish, or recovery of 
escaped fish. 

18. Subsection (3) provides that the Scottish Ministers may serve an enforcement notice on a 
person carrying on a business of shellfish farming in cases where they are satisfied that that 
person does not have in place satisfactory measures for the purpose of the prevention, control 
and reduction of parasites in respect of the shellfish farm.  Subsection (5) provides that such an 
enforcement notice may require the person on whom the enforcement notice is served to execute 
such works and take such other steps as Ministers consider necessary for the purpose of the 
prevention, control and reduction of parasites.  
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19. Subsection (6) requires that an enforcement notice, whether served under subsection (1) 
or subsection (3), must specify the date by which the requirements specified in the enforcement 
notice must be fulfilled.  Subsection (6A) provides that a person on whom an enforcement notice 
has been served may appeal to the sheriff against the notice, by summary application made 
before the end of a 7 day period beginning with the day on which the notice is served.  
Subsection (6B) provides that the sheriff may decide any appeal as he sees fit and that decision 
of the sheriff in the appeal is final.  Subsection (7) provides that a person who contravenes an 
enforcement notice without reasonable excuse is guilty of an offence.  Subsection (8) provides 
that a person who is found guilty of committing such an offence is liable to a fine not exceeding 
level four on the standard scale.  This currently equates to a maximum fine of £2,500.

20. Subsection (9) provides that where the Scottish Ministers are satisfied that an 
enforcement notice is contravened in respect of the prevention, control and reduction of parasites 
they may authorise an inspector to take any action that Ministers consider necessary to fulfil the 
requirements of the enforcement notice.  Subsection (10) provides for the recovery of expenses 
reasonably incurred by an inspector in taking action authorised by the Scottish Ministers to fulfil 
the requirements of the enforcement notice.

21. Subsection (11) permits the serving of an enforcement notice to be publicised as widely, 
in such manner and in such form as the Scottish Ministers think fit.

Code of practice

Section 7 – Code of practice

22. Section 7 enables the Scottish Ministers to approve, by order, all or part of a code of 
practice (whether issued by them or by any other person) for the purposes of giving guidance and 
promoting desirable practices in respect of (a) the prevention, control and reduction of parasites 
on fish farms and shellfish farms and (b) in respect of fish farms only, the containment of fish, 
prevention of escape of fish, and recovery of escaped fish. Subsection (3) enables the Scottish 
Ministers, by order, to modify an approved code or to withdraw approval of an approved code or 
an approved modification of such a code

23. The term “approved code” is defined in section 12 (interpretation:  part 1) of the Bill for 
the purposes of Part 1 of the Bill as meaning a code of practice approved under section 7 of the 
Bill, including any part or modification of an approved code of practice.  The power to make 
orders under subsections (1) and (3) of section 7 approving a code, or modifying a code, or 
withdrawing approval of an approved code or an approved modification of such a code must be 
exercised by statutory instrument which is subject to annulment in pursuance of a resolution of 
the Scottish Parliament, by virtue of section 36 (orders) of the Bill.  Subsection (4) of section 7 
requires the Scottish Ministers to consult such persons as they consider appropriate before 
making such an order.   

Section 8 – Monitoring and enforcement: code of practice

24. Subsection (1) of section 8 imposes an obligation upon the Scottish Ministers to monitor 
compliance with any code approved by them under section 7 of the Bill.  
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25. Subsections (2) and (3) of section 8 provide that the Scottish Ministers may serve a notice 
on a person carrying on a business of fish farming or shellfish farming where they are satisfied 
that that person is  not complying, or is not likely to comply, with a code approved under section 
7 (code of practice) of the Bill in a material regard.  Such a notice may require the person on 
whom the notice is served to execute such works and take such other steps as Ministers consider 
necessary for securing compliance with the approved  code in any particular respect (subsection 
(4)).

26. Subsection (5) of section 8 applies the provisions of subsections (6) to (11) of section 6 
(enforcement notice) of the Bill to a notice served under subsections (2) and (3) of section 8 of 
the Bill in the same way as they apply to enforcement notices served under section 6.  
Accordingly, notices served under subsections (2) and (3) of section 8 must specify the date by 
which the requirements specified in them must be fulfilled (section 6(6) of the Bill, as applied);  
a person who contravenes a notice served under subsection (2) or (3) of section 8 is guilty of an 
offence (section 6(7) of the Bill, as applied);  a person who is found guilty of committing such an 
offence is liable to a fine not exceeding level four on the standard scale, which currently equates 
to a maximum fine of £2,500 (section 6(8) of the Bill, as applied);  where the Scottish Ministers 
are satisfied that a notice served under subsection (2) or (3) of section 8 is contravened in respect 
of the prevention, control and reduction of parasites they may authorise an inspector to take any 
action that Ministers consider necessary to fulfil the requirements of the notice (section 6(9) of 
the Bill, as applied);  expenses reasonably incurred by an inspector in taking action authorised by 
the Scottish Ministers to fulfil the requirements of such a notice may be recovered by the 
Scottish Ministers from the person upon whom the notice was served (section 6(10) of the Bill, 
as applied);  the serving of a notice under subsection (2) or (3) of section 8 may be publicised as 
widely, in such manner and in such form as the Scottish Ministers think fit (section 6(11) of the 
Bill, as applied).

Powers of inspectors and offences

Section 9 – Powers of inspectors: entry

27. Subsection (1) of section 9 provides that an inspector may enter any fish farm or shellfish 
farm for the purpose of ascertaining whether any power conferred on the inspector under Part 1 
of the Bill should be exercised and for the purpose of the inspector doing anything in pursuance 
of the exercise of that power.  Subsection (2) requires an inspector entering a fish farm or 
shellfish farm under the power of entry bestowed by subsection (1) to produce evidence of the 
inspector’s authority to act as an inspector, namely the authorisation to act as an inspector given 
by the Scottish Ministers (see the definition of the term “inspector” given in section 12 
(interpretation:  part 1) of the Bill for the purposes of Part 1 of the Bill).  Subsection (3) requires 
that any power of entry conferred on an inspector by or under Part 1 of the Bill must be exercised 
at a reasonable hour, unless the inspector considers the case is an urgent one.

Section 10 – Entry: supplementary

28. Subsection (1) of section 10 applies section 10 to any inspector exercising any power of 
entry conferred on that inspector by or under Part 1 of the Bill.  Subsection (2) provides that such 
an inspector may take with that inspector any other persons and any equipment and vehicles as 
the inspector considers necessary.  Subsections (2) and (3) provide that such an inspector may 
require reasonable assistance to be provided to that inspector by the person who carries on the 
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business of fish farming or shellfish farming; by any other person appearing to the inspector to 
be under the direction or control of the person who carries on the business of fish farming or 
shellfish farming;  and by any other person who appears to that inspector to be concerned with 
the operation of the fish farm or shellfish farm.  Section 11(1) (offences:  general) of the Bill 
makes it an offence to fail to comply with a requirement imposed by an inspector under 
subsection (3) of section 10.

Section 11 – Offences: general

29. Subsection (1) of section 11 provides that it is an offence for a person to fail, without 
reasonable excuse, to comply with a requirement imposed by an inspector by virtue of Part 1 of 
the Bill.  Accordingly, this is the provision which makes it an offence for a person to fail to 
comply with a requirement imposed by an inspector under section 1(5) (information about fish 
farms and shellfish farms) and section 10(3) (entry:  supplementary) of the Bill.   

Interpretation of Part 1

Section 12 – Interpretation: Part 1

30. This section provides definitions for certain terms used in Part 1 of the Bill.

PART 2: GYRODACTYLUS SALARIS:  CONTAINMENT AND TREATMENT

31. This Part of the Bill makes provision in relation to the containment and treatment of 
Gyrodactylus salaris should this parasite of salmon be introduced into Scotland. 

Order under section 2 of the 1937 Act: additional powers

Section 13 – Order under section 2 of the 1937 Act: additional powers

32. Section 13 inserts section 2ZA into the 1937 Act.  Section 2 (power to designate areas) of 
the 1937 Act enables Ministers, where they have reasonable grounds for suspecting that certain 
waters are or may become “infected waters” (as that term is defined in section 10 (interpretation) 
of the 1937 Act) to make an order designating those waters and such adjacent land as Ministers 
consider appropriate.  Such an area is known in section 2 of the 1937 Act as a “designated area”.  
Under section 2 of the 1937 Act, in respect of a designated area Ministers may prohibit or 
regulate the taking into or out of the designated area of live fish and live fish eggs and foodstuff 
of fish and regulate movement of those things within the designated area.  New section 2ZA 
provides additional powers where Ministers designate an area under section 2 of the 1937 Act 
where they suspect that the waters are or may become infected waters by reason of the presence 
of the parasite Gyrodactylus salaris.

33. These additional powers include prohibiting the taking into or out of the designated area 
by any person, other than an inspector or other person exercising functions by arrangement with 
the Scottish Ministers in relation to the 1937 Act, of any vehicle, or description of vehicle, and 
such equipment, material or substance not falling within section 2(2)(a) of the 1937 Act (i.e. live 
fish, live eggs of fish and foodstuff of fish) as may be specified in the order designating the area, 
unless the vehicle, equipment, material or substance concerned is subjected to a specified process 
of disinfection immediately before being taken in to or, as the case me be, out of the designated 
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area (new section 2ZA(a)).  These additional powers also include prohibiting or regulating the 
taking into or out of the designated area of dead fish (section 2ZA(b)) and regulating entry to and 
exit from the designated area (section 2ZA(c)).

Preliminary designation of area by order

Section 14 – Preliminary designation of area by order 

34. Section 2 of the 1937 Act permits an order to be made only in relation to waters which 
the Scottish Ministers have reasonable grounds for suspecting are, or may become, infected 
waters.  Section 14 inserts section 2ZB into the 1937 Act immediately after section 2ZA, which 
is inserted by section 13 of the Bill.  Section 2ZB(1) provides that if at any time the Scottish 
Ministers have reasonable grounds for suspecting that any of the inland waters of, or marine 
waters adjacent to, the United Kingdom (the terms “inland waters” and “marine water adjacent to 
the United Kingdom” are defined for the purposes of section 2ZB(1) in section 2ZB(6)) are 
“infected waters” (as that term is defined in section 10 of the 1937 Act) by reason of the 
presence of the parasite Gyrodactylus salaris, they may by order made by statutory instrument 
designate such part, or all, of the inland waters of Scotland and the marine waters adjacent to 
Scotland (as defined by section 2ZB(6)) as they consider appropriate.  The power is triggered 
where the Scottish Ministers have reasonable grounds for suspecting that any of the marine or 
inland waters of the United Kingdom are “infected waters” by reason of the presence of the 
parasite Gyrodactylus salaris, and does not require that they have grounds to believe that the 
particular Scottish waters to be designated are at specific risk of infection, the purpose of a 
designation under section 2ZB(1) being to impose temporary measures to limit the spread of 
infection while the scale of any outbreak, and thus the need for designations under section 2 of 
the 1937 Act, can be assessed.  So were the Scottish Ministers to learn of a suspected outbreak of 
Gyrodactylus salaris in waters in England, for example, they would be able to use section 
2ZB(1) to impose restrictions upon Scottish waters while the scale of the outbreak was 
investigated.

35. Section 2ZB(2) provides that an order under section 2ZB(1) designating an area may also 
prohibit or regulate the taking into or out of the area designated such live fish, live fish eggs and 
foodstuff of fish (or such description of those things) as may be specified in the order and 
regulate the movement within the area designated of such of those things (or description of 
things) as may be specified in the order until the expiry of the period of thirty days from the day 
the order was made.

36. Section 2ZB(3) provides for the making of a further order, before the expiry of the thirty 
day period relating to an order under section 2ZB(1), extending the effect of the first order for a 
further period of thirty days from the day upon which it would otherwise have ceased to have 
effect.  

37. Section 2ZB(4) provides that such orders, whether made under section 2ZB(1) or (3) are 
to be made by statutory instrument which is to be laid before the Scottish Parliament.  

38. Section 2ZB(5) makes it an offence for any person to intentionally contravene any 
provision of an order made under either section 2ZB(1) or (3).
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Containment and treatment: additional powers

Section 15 – Creation of barriers to movement of fish, treatment of waters with chemical 
agents etc.

39. Section 15 inserts two new sections into the 1937 Act, conferring additional powers for 
the containment and eradication of the parasite Gyrodactylus salaris.

40. Inserted section 5A of the 1937 Act makes provision for the construction of barriers to 
the movement of fish.  Subsection (1) of section 5A provides that the Scottish Ministers may 
arrange for the creation of barriers to the movement of fish in any inland waters (as defined in 
section 2ZB(6) of that Act) for the purposes of preventing the spread of the parasite 
Gyrodactylus salaris or of facilitating treatment with chemical agents with a view to eradicating 
the parasite from the waters concerned.  The term ‘creation of barriers’ includes the closure or 
alteration of any means for the passage of salmon through, round or over dams, lades or water 
wheels.  A barrier can prevent the spread of the parasite into waters lying upstream of the barrier 
by preventing the upstream migration of fish of species which might act as hosts for the parasite.  
In the case of chemical treatment (authorised by section 5B of the 1937 Act, which is also 
inserted by this section of the Bill), the creation of a barrier would enable chemical treatment to 
be administered to a restricted part of a watercourse rather than having to be applied to the whole 
watercourse, the area downstream of a barrier being treated with chemical agents.

41.  Subsection (2) of inserted section 5A of the 1937 Act provides that the power to arrange 
for the creation of barriers shall include power to maintain, dismantle and remove the barriers, 
and subsection (3) provides that the Scottish Ministers may purchase land compulsorily for the 
purpose of enabling them to create barriers.  Compulsory purchase would follow the standard 
procedure set out in Schedule 1 to the Acquisition of Land (Authorisation Procedure) (Scotland) 
Act 1947.  Paragraph 2 of the schedule to the Bill amends section 1(1) of the Acquisition of Land 
(Authorisation Procedure) (Scotland) Act 1947 to provide for the application of schedule 1 of 
that Act to acquisitions under section 5A(3) of the 1937 Act.

42. Inserted section 5B of the 1937 Act provides for the Scottish Ministers to arrange for the 
treatment with chemical agents of any waters which have been designated by an order under 
section 2 of that Act (power to designate areas) in relation to Gyrodactylus salaris with a view to 
eradicating the parasite.  The power would be exercised only after consultation aimed at those 
who might be affected by the chemical treatment of the waters concerned, and after having 
obtained all necessary statutory permissions (for instance under the Water Environment 
(Controlled Activities) (Scotland) Regulations 2005). 

Section 17 – Clearance of certain fish farms

43. This section inserts two new sections into the 1937 Act, immediately after section 5B (as 
inserted by section 15 of the Bill).  

44. Inserted section 5C gives the Scottish Ministers power to serve a notice upon the operator 
of a fish farm situated in waters which have been designated under section 2 of the 1937 Act in 
relation to Gyrodactylus salaris.  Such a notice may impose any of the requirements listed in 
subsection (3), namely:  the withdrawal of all fish from the farm; draining and disinfection of  
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pools and cages; destruction of dead fish, fish showing signs of gyrodactylosis caused by the 
parasite Gyrodactylus salaris and fish showing signs of the presence of the parasite; the cleaning 
and disinfection or destruction of equipment, material or substances liable to be contaminated 
with the parasite Gyrodactylus salaris; and requiring that the farm not be repopulated with fish 
until a further notice has been served to this effect.  A person who intentionally contravenes any 
requirement of a notice under section 5C(1) is guilty of an offence, punishable on summary 
conviction by a fine not exceeding level 4 on the standard scale (the level of penalty is set by 
section 8(1) of the 1937 Act; level 4 is currently equivalent to £2,500).

45. Inserted section 5D provides that where a person fails to comply with any requirement of 
a notice under section 5C, an inspector may enter the fish farm to which the notice relates and 
take such steps as the inspector considers necessary to ensure compliance with the requirement 
or to remedy the consequences of a failure to comply, and allows for the Scottish Ministers to 
recover the inspector’s reasonable costs from the person upon whom the notice was served.

Section 18 – Gyrodactylus salaris: Scottish Ministers’ powers to take other measures

46. Section 18 inserts new section 5E into the 1937 Act, immediately after section 5D (as 
inserted by section 17 of the Bill).  Inserted section 5E(1) gives the Scottish Ministers power to 
take such other measures as they consider appropriate for the purpose of eradicating 
Gyrodactylus salaris or of preventing or limiting its spread in inland waters in Scotland or in 
marine waters adjacent to Scotland (which terms have the same meaning as in new section 
2ZB(6), inserted by section 14 of the Bill:  new section 5E(2)).

Section 19 – Gyrodactylus salaris: Scottish Ministers’ power to make payments

47. Section 19 inserts new section 5F into the 1937 Act, immediately after section 5E (as 
inserted by section 18 of the Bill).  Section 5F gives the Scottish Ministers power to make 
payments in consequence of the exercise of their powers under new sections 5A, 5B, 5C or 5E of 
the 1937 Act, in accordance with schemes made by them by order, and in relation to such matters 
as may be specified by order.  The section would enable schemes to be made for the payment of 
compensation to those affected by the exercise of certain of the Scottish Ministers’ powers in 
relation to Gyrodactylus salaris.  Payments in respect of fish which have been destroyed in the 
exercise of the Scottish Ministers’ powers under the new sections referred to above are excluded 
by subsection (2), as provision for payments in respect of fish destroyed is made in section 29 of 
the Bill.  Any orders which the Scottish Ministers propose to make under section 5F(1) will 
require to be laid before the Scottish Parliament in draft, and approved by a resolution of the 
Parliament before they can be made and come into force (section 5F(5)).

PART 3: SALMON AND FRESHWATER FISHERIES

Salmon and freshwater fisheries

Section 20 – Use of gaff, tailer or landing net 

48. Section 1 (methods of fishing:  salmon) of the 2003 Act prohibits fishing for salmon in 
certain waters except by rod and line and certain other specified means.  Section 2 (methods of 
fishing:  freshwater fish) of the 2003 Act prohibits fishing in inland waters except by rod and 
line.  Section 4 (meaning of “rod and line”) of the 2003 Act provides the definition for the term 
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“rod and line”.  Section 3 (use of gaff, tailer or landing net) of the 2003 Act provides that nothing 
in section 1 or 2 of the 2003 Act shall be construed as prohibiting the use of a gaff, tailer or 
landing net as auxiliary to the taking of fish by rod and line.  Accordingly, the use of any 
instrument as auxiliary to the taking of fish by rod and line is prohibited by sections 1 and 2 of 
the 2003 Act, except, by virtue of section 3 of the 2003 Act, for the use of a gaff, tailer or 
landing net

49. Section 20 of the Bill amends section 3 of the 2003 Act by removing references to gaff 
and tailer and substituting a reference to “knotless non-metallic”.  Section 3 of the 2003 Act, as 
amended by section 20 of the Bill, will provide that nothing in sections 1 or 2 of the 2003 Act 
shall be construed as prohibiting the use of a knotless non-metallic landing net as auxiliary to the 
taking of fish by rod and line.  Accordingly, this amendment will make knotless non-metallic 
landing nets the only instrument that is not prohibited as auxiliary to the taking of fish by rod and 
line.  The amendment of section 3 of the 2003 Act will effectively prohibit the use of a gaff or a 
tailer as auxiliary to the taking of fish by rod and line.  This section, the effect of which is to 
prohibit the use of certain products, shall be notified to the European Commission in accordance 
with Directive 98/34/EC, as amended by Directive 98/48/EC.

Section 21 – Rod and line 

50. Section 21 inserts section 3A into the 2003 Act.  Section 3A(1) provides that a person 
shall be treated as fishing by rod and line for the purposes of the 2003 Act in the circumstances 
set out in section 3A(2), (3) and (4).

51. Section 3A(2) provides that a person will be treated as fishing by rod and line for the 
purposes of the 2003 Act where that person is fishing for or taking salmonids (defined in section 
3A(5)) and is not doing so from a boat, subject to the condition that the person is using on a 
single rod and line which rod and line is being held by that person

52. Section 3A(3) provides that a person will be treated as fishing by rod and line for the 
purposes of the 2003 Act where that person is fishing for or taking freshwater fish other than 
salmonids (“freshwater fish” is defined in section 69 of the 2003 Act) and is not doing so from a 
boat, subject to the condition that the person uses no more than four rods and line at any one 
time.

53. Section 3A(4) provides that a person will be treated as fishing by rod and line for the 
purpose of the 2003 Act where that person is fishing for or taking fish (whether salmonids or 
not) and is doing so from a boat, subject to the condition that no more that four rods and line are 
used on the boat at any time.

54. Section 21(2) repeals the word “single” in section 4(1) of the 2003 Act and substitutes the 
term “foul hooking” for the words “pointing or by striking or dragging fish” where they appear 
in section 4(1) of the 2003 Act.  The term “foul hooking” is defined in section 21(2)(b) (inserted 
subsection (3)).  The effect of these amendments is to make it clear what is meant by foul 
hooking and that foul hooking is unlawful. Subsection 21(2)(aa) amends section 4(2) of the 
2003 Act so as to prohibit the use of live vertebrates as bait.  Subsection 21(2)(b) (inserted 
subsection (3)) also provides a definition of “set line” as a fishing line left unattended in water 

629



This document relates to the Aquaculture and Fisheries (Scotland) Bill as amended at
 Stage 2 (SP Bill 67A)

12

and having attached to it one or more baited hooks.  Accordingly, it is prohibited to leave any 
fishing line with one or more lures or baited hooks in water unattended.

Section 22 – Prohibition against using pike gags and certain keepnets 

55. Section 22 inserts section 5A into the 2003 Act.  Section 5A(1) makes it an offence for a  
person to use a pike gag in relation to fishing for or taking fish.  The term “pike gag” is defined 
in section 5A(4).  A person found guilty of such an offence is liable to a fine not exceeding level 
three on the standard scale, which currently equates to a maximum fine of £1,000.

56. Section 5A(2) makes it an offence for a person to use a keep net the mesh of which is 
either knotted or made of metallic material.  A person found guilty of such an offence is liable to 
a fine not exceeding level three on the standard scale, which currently equates to a maximum 
fine of £1,000.

57. Section 5A(3) provides that a person who attempts to commit, or takes steps preparatory 
to the commission of an offence, under section 5A(1) or (2) is guilty of an offence.  A person 
found guilty of such an offence is liable to a fine not exceeding level three on the standard scale, 
which currently equates to a maximum fine of £1,000.  This section, the effect of which is to 
prohibit the use of certain products, has been notified to the European Commission in accordance 
with Directive 98/34/EC, as amended by Directive 98/48/EC.

Section 23 – Close times for freshwater fish 

58. Section 23 inserts sections 17A and 17B into the 2003 Act.  

59. Section 17A(1) enables the Scottish Ministers, having consulted such persons as they 
consider appropriate, to make an order specifying a weekly close time for freshwater fish 
(defined in section 69(1) of the 2003 Act).  The power to make an order under section 17A(1) 
must be exercised by statutory instrument which is subject to annulment in pursuance of a 
resolution of the Scottish Parliament, by virtue of section 68 (orders and regulations) of the 2003 
Act.   Section 17A(2) permits such an order to make different provision for different species of 
freshwater fish.  Section 17A(6) permits such an order to specify the part or area of Scotland in 
respect of which it is to have effect.

60. Section 17A(3) prohibits any person from fishing for or taking freshwater fish specified 
in such an order in relation to the close time specified in that order.  Section 17A(4) makes it an 
offence to contravene such an order.  Section 17A(4) provides that a person found guilty of such 
an offence is liable to a fine not exceeding level three on the standard scale, which currently 
equates to a maximum fine of £1,000.  Section 17A(5) provides that a person may be convicted 
of such an offence on the evidence of one witness.

61. Section 17B(1) enables the Scottish Ministers, having consulted such persons as they 
consider appropriate, to make an order specifying an annual close time for freshwater fish 
(defined in section 69(1) of the 2003 Act) other than trout (section 17 of the 2003 Act makes 
provision in respect of an annual close time for trout).  The power to make orders under section 
17B(1) must be exercised by statutory instrument which is subject to annulment in pursuance of 
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a resolution of the Scottish Parliament, by virtue of section 68 (orders and regulations) of the 
2003 Act.   Section 17B(2) permits such an order to make different provision for different 
species of freshwater fish.  Section 17B(7) permits such an order to specify the part or area of 
Scotland to which it is to have effect.

62. Section 17B(3) provides that any person who, during an annual close time specified in 
such an order, in relation to the species of freshwater fish specified in such an order, fishes for or 
takes such fish in any inland waters (as defined in section 69(1) of the 2003 Act) or is in 
possession of such fish, is guilty of an offence.  Such a person is liable on conviction to a fine 
not level three on the standard scale, which currently equates to a maximum fine of £1,000.  
Section 17B(6) provides that a person may be convicted of such an offence on the evidence on 
one witness.  Section 17B(5) provides exceptions to the offence provision.

Section 24 – Exemption from certain offences 

63. Section 24(1) amends section 28(2)(a) to extend the exemption from certain offences in 
respect of acts done for scientific and other purposes to offences under inserted sections 17A and 
17B.

64. Section 30 (exemptions in relation to fish farming) of the 2003 Act exempts any act or 
omission which takes place within, and in the course of the operation of, a fish farm from 
constituting an offence under certain specified provisions of the 2003 Act.  Section 24(2) of the 
Bill amends section 30 of the 2003 Act to exempt such acts and omissions from certain other 
specified provisions of the 2003 Act:  namely, sections section 6 (fishing for salmon without 
right or permission), 8 ((taking of dead salmon or trout), 23 (young salmon and spawning beds) 
of the 2003 Act and sections 17B(3)(b) (annual close time for freshwater fish other than trout) of 
the Bill. 

Section 25 – Freshwater fish conservation regulations 

65. Section 25 inserts new section 51A into the 2003 Act, which enables the Scottish 
Ministers to make regulations for the conservation of freshwater fish.  The power conferred upon 
the Scottish Ministers by new section 51A is similar to that which they already have, by virtue of 
section 38 of the 2003 Act, to make regulations for the conservation of salmon.  Before making 
any regulations under the section, the Scottish Ministers must have regard to any representations 
made to them by any person having an interest in fishing for or taking freshwater fish, or in the 
environment (subsection (3)).  Subsection (7) provides for regulations to confer enforcement 
powers upon constables and water bailiffs, and to make different provision in relation to different 
stretches of water, different seasons and different cases.  Subsection (8) provides that 
contravention of regulations under inserted section 51A, or failure to comply with a requirement 
imposed by such regulations, is an offence punishable on summary conviction by a fine not 
exceeding level 4 on the standard scale (presently £2,500), and subsection (9) provides that a 
person may be convicted of such an offence on the evidence of one witness.  Subsection (10) 
provides that the procedure set out in paragraphs 9A and 11 to 15 of Schedule 1 to the 2003 Act 
– which require publicity to be given to any proposal for regulations, and opportunity to be given 
for representations and the holding of inquiries – shall apply to the making of regulations under 
section 51A.  (Paragraph 9A of Schedule 1 to the 2003 Act is inserted by paragraph 5(b) of the 
Schedule to the Bill).
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PART 3A:  SEA FISHERIES

Fixed penalty notices

Section 25A – Issue of fixed penalty notices

66. Section 25A provides warranted British sea-fishery officers with the power to issue a 
fixed penalty notice to a person whom the officer has reasonable grounds for suspecting to have 
committed a relevant offence.  Subsection (2) defines a relevant offence as an offence under the 
Sea Fisheries enactments that has been specified by the Scottish Ministers in a statutory 
instrument.  Subsection (3) defines “Sea Fisheries enactments” as any enactments for the time 
being in force relating to sea fish or sea fishing, including any enactment relating to fishing for 
shellfish, salmon or migratory trout. 

Section 25B – Content and form of fixed penalty notice

67. This section provides for the detail that should be contained in a fixed penalty notice.  
Subsection (1) prescribes the information which must be set out in a fixed penalty notice.  
Paragraph (a) provides that the notice must give sufficient detail of the circumstances alleged to 
constitute the offence as is necessary to give reasonable information about the alleged offence; 
paragraphs (b) and (c) require the notice to specify the amount of the penalty and the period for 
paying; paragraph (d) requires the notice to state that if before the period for paying has expired 
the person makes payment of the fixed penalty, any liability for conviction of the offence is 
discharged; paragraph (e) requires the notice to state that the payment of the fixed penalty is not 
a conviction and may not be recorded as such; paragraph (f) requires the notice to state that no 
proceedings may be commenced unless intimation of an intention not to pay the fixed penalty 
has been made or the period for paying has expired without payment being made; paragraph (g) 
requires the notice to specify to whom, where and by what means payment should be made; and 
paragraph (h) requires the notice to state that if the person does not intend to pay the fixed 
penalty the person may intimate that intention in writing as provided in section 25E(2).  
Subsection (2) permits the Scottish Ministers to include in a notice such other information as 
they think fit, and subsection (3) gives the Scottish Ministers power by order to prescribe the 
form of notices.  Subsection (4) defines the period for paying as 28 days, subject to any order 
made under subsection (5), which permits the Scottish Ministers by order to specify a period 
shorter than 28 days in relation to different cases and categories of case (which are most likely to 
be those relating to persons who are domiciled outside the UK).  

Section 25C – Amount and payment of fixed penalty

68. Subsection (1) allows for the Scottish Ministers to prescribe a scale of fixed penalties for 
the purposes of sections 25A to 25G.  Subsection (2) defines “appropriate fixed penalty” as such 
fixed penalty on the scale prescribed under subsection (1) as the British sea-fishery officer thinks 
fit having regard to the circumstances of the case and any relevant provision of an order under 
that subsection..  Subsection (3) provides that the payment must be made to the Scottish 
Ministers at such address and by such methods as the Scottish Ministers may by order specify.  

632



This document relates to the Aquaculture and Fisheries (Scotland) Bill as amended at
 Stage 2 (SP Bill 67A)

15

Section 25D – Effect of payment

69. Section 25D sets out the effect of payment of the appropriate fixed penalty.  Subsection 
(1) provides that when a person makes payment before the period of paying has expired, no 
proceedings may be brought against the person for the offence.  Subsection (2) provides that 
payment of a fixed penalty is not a conviction and may not be recorded as such. 

Section 25E – Intimation of non-payment

70. Section 25E provides that a person can intimate before the expiry date of the fixed 
penalty that they do not intend to pay.  Subsection (2) provides for the method by which a person 
can intimate that they do not intend to pay, subsection (2)(b) permitting the Scottish Ministers by 
order to specify the person to whom, and the address to which, such intimation may be sent or 
delivered.

Section 25F – Restriction on proceedings and notification of procurator fiscal

71. Section 25F(1) prevents proceedings in respect of an offence to which a notice relates 
from being brought against the person to whom the notice relates unless the procurator fiscal has 
been notified in accordance with subsection (2) or (3).  Subsection (2) requires the Scottish 
Ministers (unless the notice has been withdrawn under section 25G) to notify the procurator 
fiscal if they receive intimation, in terms of section 25E(1), that the person to whom the notice 
was issued does not intend to pay the fixed penalty.  Subsection (3) requires the Scottish 
Ministers (unless the notice has been withdrawn) to notify the procurator fiscal if payment of the 
fixed penalty has not been made before the expiry of the period for paying and no intimation has 
been made under section 25E(1).  Subsection (4) makes provision about the evidential status of a 
certificate stating that payment of an amount specified in the certificate was or was not received 
by a specified date, providing that any such certificate which purports to be signed by or on 
behalf of the Scottish Ministers is sufficient evidence of the facts stated. 

Section 25G – Withdrawal of a fixed penalty notice or expiry of period for paying

72. Section 25(G)(1) allows a British sea-fishery officer to withdraw a fixed penalty notice if 
the officer determines that the offence to which it relates was not committed or that the notice 
ought not to have been issued to the person to whom it was issued.  Subsection (2) provides that 
where a notice has been withdrawn, no amount is payable by way of fixed penalty in pursuance 
of that notice, and any amount which has already been paid must be repaid.  Subsection (3) 
provides that where the period for paying has expired, no amount is payable by way of fixed 
penalty in pursuance of that notice. 

Miscellaneous

Section 25H – Amendment of the Sea Fisheries (Shellfish) Act 1967

73. Subsection 25H(1) amends section 3(3) of the Sea Fisheries (Shellfish) Act 1967 to 
increase the maximum fine level for an offence under a Regulating Order to £50,000.  A 
Regulating Order is secondary legislation made under the 1967 Act which provides a local 
management mechanism for agreed shellfish stocks in defined areas whereby a grantee may use 
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a licensing system to manage stocks and effort in the fisheries.  Subsection 25H(2) amends 
section 4(7) of the Sea Fisheries (Shellfish) Act 1967 to provide that the discretionary revocation 
of a licence by the grantee can happen after the licence holder is convicted of one fisheries 
offence.  Currently, this can only happen after a second offence.   

Section 26 – Enforcement of Community obligations

74. This section amends section 30(1) of the Fisheries Act 1981 (enforcement of Community 
rules) to apply the provisions of that subsection to enforceable Community obligations (for 
example, the obligation on certain fishing vessels to have a working satellite tracking device on 
board) as well as enforceable Community restrictions.  

PART 4: MISCELLANEOUS

Section 27 – Unauthorised introduction of fish into certain marine waters

75. Section 27 inserts new section 2C into the 1937 Act.   Section 2C(1) enables the Scottish 
Ministers, by order made by statutory instrument, to specify parts of marine waters adjacent to 
Scotland (which term has the same meaning as in new section 2ZB(6)  of the 1937 Act, inserted 
by section 14 of the Bill) as they consider appropriate.  Section 2C(1A) obliges the Scottish 
Ministers to consult such persons as they consider appropriate before making an order under 
subsection (1).  Section 2C(3) makes it an offence to introduce into such a “specified area” any 
fish of a specified species which originates from outside that area and which has been in salt 
water in any area of UK waters designated by the Scottish Ministers, unless that introduction has 
the prior written consent of the Scottish Ministers.  Section 2C(4) gives the Scottish Ministers 
power to make regulations in relation to the manner of applying for this consent, it being 
intended that applications should be accompanied by a risk assessment similar to that which is 
presently required under the industry’s own code of practice. 

Section 28 – Unauthorised introduction of fish into inland waters 

76. This section repeals section 24 of the 2003 Act (which prohibited the introduction of 
salmon into inland waters without appropriate consent) and introduces a new section 33A into 
the 2003 Act.  Subsection (1) of inserted section 33A creates an offence of intentionally 
introducing any live fish or live spawn of fish into inland waters, and subsection (2) an offence 
of possession of live fish or live spawn of fish with the intention of introducing it into inland 
waters.  The offences do not apply to introduction into the waters of a fish farm (subsection 
(3)(a)) or where the Scottish Ministers or, in the case of salmon, the relevant District Salmon 
Fishery Board have consented in writing.  An offence under subsection (1) or (2) is punishable 
on summary conviction by a fine not exceeding level 3 on the standard scale (presently 
equivalent to £1000). 

Section 29 – Payments in respect of fish destroyed

77. This section enables the Scottish Ministers to make payments in accordance with a 
scheme made by them by order to make payments in respect of any fish or shellfish destroyed in 
pursuance of the exercise of such of the Scottish Ministers’ disease control powers as may be 
specified in the order (for instance, the power to require the clearance of fish farms in terms of 
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section 5C(1) of the 1937 Act, as introduced by section 17 of the Bill).  Subsection (2) gives the 
Scottish Ministers power in particular to include in an order provision regulating applications for 
payment, method of payment, the amounts payable and the basis upon which such amounts are 
to be ascertained, and conditions upon which payments will depend.  Any order under section 29 
will require to be laid in draft before the Scottish Parliament, and approved by a resolution of the 
Parliament before it can be made and come into effect (see section 36(3)(a) of the Bill).

Section 30 – Payments for certain purposes 

78. This section enables the Scottish Ministers to make funds available for the purposes of 
developing, promoting, organising or researching aquaculture, sea fisheries, the sea fish industry, 
salmon fisheries and freshwater fisheries.  

Section 31 – Information about fish farming and shellfish farming:  economic, social and 
environmental aspects

79. Subsection (1) of section 31 enables the Scottish Ministers to make an order for the 
purpose of obtaining information in relation to the economic, social and environmental aspects 
of fish farming and shellfish farming.  The power to make orders under subsection (1) must be 
exercised by statutory instrument which is subject to annulment in pursuance of a resolution of 
the Scottish Parliament, by virtue of section 36 (orders) of the Bill.   

80. Subsection (2) of section 31 provide that orders under subsections (1) may require any 
person carrying on a business of fish farming or shellfish farming to provide such information as 
may be specified in the order;  to compile such records as may be specified in the order;  and to 
retain such records for such period as is specified in the order, subject to a three year maximum.  
Subsection (3) of section 31 provides that an inspector may require the production of any record 
which a person is required to retain by virtue of an order under subsection (1), and may inspect 
or take copies of any such records (subsection (7) provides that “fish farming”, “inspector” and 
“shellfish farming” have the same meanings as in Part 1; so by virtue of section 12 
(interpretation:  part 1) of the Bill an inspector is a person authorised by the Scottish Ministers to 
act as an inspector under the Bill whether generally or for a particular purpose.)

81. Subsection (5) makes it an offence to fail without reasonable excuse to comply with a 
requirement of an order under section 31, or to provide false information or falsify a record.  
Such offences are punishable on summary conviction by a fine not exceeding level 4 on the 
standard scale (presently equivalent to £2,500). 

PART 5: GENERAL

Section 32 – Crown application 

82. This section provides that the Bill binds the Crown.  Amendments to other Acts will have 
the same application to the Crown as the other provisions of the Acts amended: the 1937 Act 
does not bind the Crown, and the Crown application of the 2003 Act is governed by section 67 of 
that Act.  Subsections (2) and (3) of section 32 provide that nothing in the Bill will render the 
Crown criminally liable, but that the Court of Session may make a declaration, on the application 
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of the Lord Advocate, of the unlawfulness of any contravention by the Crown of the Bill’s 
provisions.

Section 33 – Offences by bodies corporate etc. 

83. This section means that where an offence is committed by a body corporate (such as a 
company), by a Scottish partnership or by an unincorporated association, certain officers of the 
body corporate, partners or managers of the association may in certain circumstances be held to 
have committed the offence and are liable to be proceeded against and punished accordingly. 

Section 34 – Minor and consequential amendments

84. This section introduces the schedule to the Bill, which contains minor and consequential 
amendments to other enactments.

Section 35 – Ancillary provision 

85. This section permits the Scottish Ministers to make by order such incidental, 
supplemental, consequential, transitional, transitory or saving provision as they consider 
necessary or expedient for the purposes of this Act.  It would permit amendments to be made to 
legislation which required to be amended in consequence of the provisions of the Bill, but which 
had for whatever reason been omitted from the schedule.

Section 36 – Orders 

86. This section specifies the Parliamentary process for Statutory Instruments made under 
this Bill.

Schedule – Minor and consequential amendments

87. The schedule contains minor amendments and amendments consequential on the Bill.

88. Paragraph 1 of the schedule makes a number of amendments to the 1937 Act, including 
amendments to the powers of inspectors to allow them to exercise powers of entry for inspecting 
land for the purposes of the Gyrodactylus salaris provisions introduced by Part 2 of the Bill, and 
making it clear that inspectors may be accompanied by such persons as may be required and 
bring with them such equipment and vehicles as may be required.  

89. The effect of the amendment to the Acquisition of Land (Authorisation Procedure) 
(Scotland) Act 1947 introduced by paragraph 2 of the schedule is to apply the procedure in 
Schedule 1 to that Act to any compulsory purchase which might be sought under section 5A(3) 
of the 1937 Act (as inserted by section 15 of the Bill).

90. Paragraph 3 repeals subsections (9A) and (9B) of section 4 the 1967 Act, which required 
that any fish taken in an area specified by an order under that section as closed to fishing be 
returned to the sea forthwith, and made it an offence to fail to do so.
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91. Paragraph 4 introduces a technical amendment, correcting an error in subsection 5(b) of 
section 30 of the 1981 Act.

92. Paragraph 4A introduces a technical amendment to take account of the fact that section 
25H changes the level of fine available under section 3(3) of the Sea Fisheries (Shellfish) Act 
1967 from level 5 to £50,000.  The original fine level is consequently repealed.

93. Paragraph 5 introduces a number of amendments to the 2003 Act, including 
modifications to the procedure relating to protection orders made under section 48 of that Act 
(sub-paragraphs (4) and (6) to (8)), including provision for such orders to be varied by a further 
order made by the Scottish Ministers without the need for an application to be made to them.
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AQUACULTURE AND FISHERIES (SCOTLAND) BILL 
 

—————————— 
  

SUPPLEMENTARY FINANCIAL MEMORANDUM 
 
 
 
 
INTRODUCTION 

1. This supplementary Financial Memorandum has been prepared by the Scottish Executive 
to accompany the Aquaculture and Fisheries (Scotland) Bill following Stage 2 consideration of 
that Bill which concluded on 31 January. It has been produced in accordance with Rule 9.7.8B as 
read with Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form part of the Bill and 
has not been endorsed by the Parliament.   

2. The purpose of this supplementary Financial Memorandum is to set out the expected 
costs associated with the new measures included in the Bill following Stage 2 amendments.  The 
majority of the amendments are technical and do not affect the assumptions in the original 
Financial Memorandum.  This document therefore addresses a new element of policy on sea 
fisheries which was incorporated into the Bill at Stage 2. 

SEA FISHERIES 

3. The amended Bill makes provision in relation to the enforcement of existing sea fisheries 
legislation with respect to administrative penalties for certain sea fisheries offences. 

Administrative penalties for certain sea fisheries offences 

4. New Part 3A of the Bill introduces a system of administrative penalties for certain sea 
fisheries offences the use of which would mean that in some cases there is no need for recourse 
to the court system.  The aim of the system would be to improve the effectiveness of sanctions 
and provide greater deterrence, to divert fisheries offences from the court system where 
appropriate and thereby reducing the timescales involved. It is also intended to increase 
consistency and transparency and seeks to protect those who observe the rules, and hence protect 
the communities for whom fishing is an important part of the economic fabric. 

5. In introducing this system several issues were key to the development:   

• that the system is compliant with the European Convention of Human Rights;  

• that the scheme applied in Scotland is consistent with schemes in other parts of  the 
UK whilst taking account of differing legal systems within the UK;  and  
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• that the system is designed so that any sanctions can be applied to both UK and 
foreign vessels. 

Costs on the Scottish Executive 

6. The enforcement of sea fisheries legislation in Scotland is carried out by the Scottish 
Fisheries Protection Agency.  The proposals will not add to the running costs of the Agency.  
There will be some IT development costs in creating a shared information and recording system 
estimated at up to £25,000, which will be a shared cost between all Fisheries Administrations. 

7. It is envisaged that only the more minor and lower impact fisheries offences will fall into 
the category of being eligible for offer of an administrative penalty.  Based on the cases that 
were referred to court in years 2002-2005 we estimate that in future between 20 and 25 cases a 
year may be of the type eligible to be offered an administrative penalty.  Were each of these 
cases to receive the anticipated maximum penalty of £2,000 then the Executive could expect to 
receive a maximum £40,000 to £50,000 in any one year.  However, given it is not expected that 
every offence will attract the maximum penalty, it is likely that the penalty income will fall short 
of the estimated maxima. The money from these cases would be treated as so-called “Designated 
Receipts”.  The Scotland Act 1998 (Designation of Receipts) Order 2004 (Statutory Instrument 
2004 No.953: www.opsi.gov.uk/si/si2004/20040953.htm) sets out a range of fines and forfeitures 
and other receipts which are designated by the Treasury under section 64 of the Scotland Act and 
which would not accrue to the Scottish Executive.   

Costs on local authorities 

8. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on local authorities. 

Costs on other bodies, individuals and businesses 

9. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on bodies, individuals and businesses because the system of administrative 
penalties is given as an alternative to the imposition of a penalty (usually a fine) upon conviction. 

New rules in relation to Regulating Orders made under the Sea Fisheries (Shellfish) Act 
1967 

10. The provision at section 25H increases the maximum fine level on summary conviction 
for an offence under a Regulating Order from £5,000 to £50,000 and makes it easier to revoke a 
Regulating Order licence by allowing for the discretionary revocation of a licence by the grantee 
where the licence holder is convicted of one fisheries offence as opposed to the two convictions 
required at present.  The intention is to increase the deterrent to illegal fishing in Regulating 
Order areas (there are currently two in Scotland) and to make the punishment more proportionate 
to the offence, especially in the most serious cases. 
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Costs on the Scottish Executive 

11. The enforcement of sea fisheries legislation in Scotland, including Regulating Orders, is 
carried out by the Scottish Fisheries Protection Agency.  The proposals will not add to the 
running costs of the Agency.  

Costs on local authorities 

12. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on local authorities. 

Costs on other bodies, individuals and businesses 

13. The Scottish Executive does not anticipate that the provisions should impose any 
additional costs on bodies, individuals and businesses.  The proposals could, however, result in 
expenditure by inshore fishermen where they are found to be breaking the law.  Persons could be 
fined up to £50,000 if convicted of an offence under section 25H. 

 
SUMMARY OF COSTS TO THE SCOTTISH EXECUTIVE 
Proposals\Costs Recurring Non-recurring 
   
Administrative Penalties None  Under £25,000  
Regulating Orders None None 
   
Totals None Under £25,000 
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AQUACULTURE AND FISHERIES (SCOTLAND) BILL 

——————————

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM

Purpose

1. This supplementary Memorandum has been prepared by the Scottish Executive to 
accompany the Aquaculture and Fisheries (Scotland) Bill following Stage 2 consideration of that 
Bill, which concluded on 31 January.  It has been produced in accordance with Rule 9.7.10 of the 
Parliament’s Standing Orders to assist consideration by the Subordinate Legislation Committee 
in accordance with Rule 9.7.9. 

2. It explains changes to the powers to make subordinate legislation under the Aquaculture 
and Fisheries (Scotland) Bill made as a consequence of amendments at Stage 2 where these add 
new powers to make subordinate legislation or substantially alter powers which were already in 
the Bill.  It does not form part of the Bill and has not been endorsed by the Parliament.  This 
supplementary Memorandum should be read in conjunction with the original Memorandum. 

INTERPRETATION

3. In this Memorandum: 

 “the 1937 Act” means the Diseases of Fish Act 1937; 

 “the 2003 Act” means the Salmon and Freshwater Fisheries (Consolidation) (Scotland) 
Act 2003. 

FURTHER AND AMENDED DELEGATED POWERS 

Section 16 – amendment of section 31(1) of the 2003 Act (salmon fishing: general 
regulations)

4. This section was deleted at Stage 2.

5. Section 16 of the Bill (as introduced) inserted a new paragraph (g) into section 31(1) of 
the 2003 Act, permitting the Scottish Ministers to make regulations providing for the closure or 
alteration of means for the passage of salmon through, round or over dams, lades or water 
wheels.  However, during Stage 1 of the Bill it was pointed out that the effect of section 16 was 
to insert powers to close fish passes and provide powers beyond those required in relation to 
dealing with any outbreak of Gyrodactylus salaris; in effect, it allowed for the closure of fish 
passes for any reason, which was not the policy intention. The Executive subsequently put 
forward an amendment to section 15 of the Bill on the creation of barriers to ensure that the 
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section applies also to the closure of fish passes, and thus limit the power to close fish passes to 
the purposes set out in inserted sections 5A(1)(a) and 5A(1)(b) of the 1937 Act.  Consequently, 
section 16 of the Bill became redundant, and the Executive brought forward an amendment to 
delete section 16. 

Section 19 – Gyrodactylus salaris: Scottish Ministers’ power to make payments  

New section 5F of the 1937 Act 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision
6. Section 19 inserts new section 5F of the 1937 Act, which gives the Scottish Ministers 
power, in accordance with a scheme made by them by order, to make payments in respect of 
such matters as may be specified by them by order in relation to the exercise of their powers in 
relation to Gyrodactylus salaris (that is, their powers under inserted sections 2ZA, 2ZB, 5A, 5B, 
5C and 5E of that Act ).   Section 19 has been amended to reflect Scottish Executive policy not 
to make payments for losses arising as a result of the exercise of powers under new sections 2ZA 
and 2ZB of the 1937 Act which relate to movement controls in areas designated under section 2 
of the 1937 Act and the preliminary designation of areas suspected of being infected with 
Gyrodactylus salaris . References to 2ZA and 2ZB in section 19 have therefore been removed.

Reason for taking the  power and choice of procedure 
7. These remain the same as in the original Delegated Powers Memorandum. 

Section 25A(2)(b) – Power to specify relevant notices 

Powers conferred on: the Scottish Ministers 
Powers exercisable by: order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament 

8. Sections 25A to 25G inclusive of Part 3A of the amended Bill bring in a system of 
administrative penalties for certain sea fisheries offences.  The Scottish Executive desires to 
bring in the proposed system for the following main reasons: 

to improve the effectiveness of sanctions and to provide suitable deterrence; 

to conserve vulnerable fish stocks and promote compliance; 

to divert fisheries offences from the court system where appropriate and so reduce 
uncertainty for fishermen and legal costs to the fishing industry; 

to provide an alternative approach to prosecution in the courts for minor offences so 
allowing individuals to make amends without incurring a criminal record; 

to increase consistency and transparency; 

 2
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to protect those who observe the rules and hence protect the communities for whom 
fishing is an important part of the economic fabric. 

Provision
9. Section 25A(2)(b) enables the Scottish Ministers to specify, by order, the offences under 
enactments relating to sea fish or sea fishing in respect of which a British sea-fishery officer may 
issue a fixed penalty notice under section 25A(1). 

Reason for taking power 
10. Section 25A provides warranted British sea-fishery officers with the powers to issue a 
fixed penalty notice to a person whom the officer has reasonable grounds for suspecting to have 
committed a relevant offence.  Section 25A(2)(b) provides for the Scottish Ministers to specify 
in an order what constitutes a relevant offence, from within the corpus of offences relating to sea 
fish and sea fishing.  It is appropriate that relevant offences are specified by subordinate 
legislation for two reasons.  First, the choice of offences to be considered relevant demands a 
flexibility which could not be achieved were the offences to be specified directly in primary 
legislation.  Second, future enactments may create new offences which would require to be 
added to the list of relevant offences.  This is more readily achieved through secondary 
legislation.

Choice of procedure 
11. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate because an order under section 25A(2)(b) will merely supply technical detail within 
the policy set out in section 25A, and the power requires to be exercised in respect of matters 
(such as, for example, technical variations to EC fisheries legislation) which would not have any 
policy implications such as to warrant the devotion of Parliamentary time to an affirmative 
resolution.

Section 25B(3) – Power to prescribe the form of fixed penalty notices 

Powers conferred on: the Scottish Ministers 
Powers exercisable by: order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
12. Section 25B(3) enables the Scottish Ministers to prescribe the form of a fixed penalty 
notice.

Reason for taking power 
13. When issuing a fixed penalty notice, it is important to be able to specify the detail that 
should be contained therein.  This would include inter alia the penalty itself, the time available 
to pay the penalty, by what means it is to be paid, a statement to the effect that no criminal 
proceedings shall be commenced against a person who has paid the fixed penalty amount, and so 
forth.  The form of the notice itself is not as critical to the legal delivery of the policy as the 

 3
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mandatory legal content of the notice (which is set out in the Bill); hence Parliament’s 
involvement in scrutinising the form of the notice need not be during the passage of the Bill 
itself.  Different forms of notice might be required for different circumstances.  Including such 
level of detail in the Bill would make it congested with several different versions of forms that 
would themselves be subject to frequent change in the future, for example, developments in 
technology are likely to result in changes to the means of making any payments.  Taking the 
power means that the required flexibility is provided while still retaining a level of Parliamentary 
involvement. 

Choice of procedure 
14. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate as the power to specify the form of fixed penalty notices merely fills in 
uncontroversial detail in relation to the different forms of notices that will be required for 
different circumstances. 

Section 25B(5) – Power to specify period for paying shorter than 28 days in relation to 
different cases and categories of case 

Powers conferred on: the Scottish Ministers 
Powers exercisable by: order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
15. Section 25B(5) enables the Scottish Ministers to provide for the penalty notice period for 
paying to be reduced from 28 days in certain circumstances by order.   

Reason for taking power 
16. There may be certain circumstances when the 28 day notice period for paying the fixed 
notices may need to be reduced.  Such circumstances are envisaged, for example, where the 
alleged offenders are domiciled outside the UK.  Shortening the period of notice would be 
appropriate because this would allow an alleged offence to be dealt with swiftly, without the 
need for a foreign-registered vessel or non-UK domiciled person to remain in Scotland for longer 
than was necessary to process the case.  Whilst the principle of shortening the period is 
appropriately set out in the Bill itself, by their very nature the exact circumstances as to when 
that will be exercised cannot be comprehensively predicted.  It is initially envisaged that  a 7 day 
period would be used when dealing with non-UK persons.  However, experience in the field may 
lead to different time periods being used in different circumstances, for example to take into 
account differences in national banking systems.  Therefore, it is essential to take a power to do 
this as and when the circumstances and categories of case emerge and change. 

Choice of procedure 
17. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate since the power is to make provision for  particular cases and categories of case, but 
always within the policy set out on the face of section 25B. 
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Section 25C(1) – Power to prescribe scale of fixed penalties 

Powers conferred on: the Scottish Ministers 
Powers exercisable by: order made by statutory instrument  
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
18. Section 25C(1) enables the Scottish Ministers, by order, to prescribe a scale of fixed 
penalties for  offences for which a fixed penalty notice may be issued.  

Reason for taking power 
19. It is necessary, where there are powers for making fixed penalties, that these penalties can 
be specified.  It is appropriate that this is done by subordinate legislation to give the Scottish 
Ministers the flexibility to provide a scale of fixed penalties such that the circumstances of 
individual cases can be taken into account.

Choice of procedure 
20. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate because of the restricted levels of the likely fines and the fact that there is an 
intention to consult with sea fishing interests in line with Scottish Executive good practice on 
subordinate legislation.  It is intended that the maximum of the scale will be £2,000. 

Section 25C(3) – Power to specify address at which, and methods by which, fixed penalty 
shall be payable 

Powers conferred on: the Scottish Ministers 
Powers exercisable by: order made by statutory instrument  
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
21. Section 25C(3) enables the Scottish Ministers, by order, to specify the method  of 
payment for the fixed penalty and the address to which it should be sent. 

Reason for taking power 
22. It is necessary to have the flexibility to specify the place and means at which payment 
must take place. 

Choice of procedure 
23. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate because of the technical nature of the power. 
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Section 25E(2)(b) – Power to specify person and address to which intimation of non 
payment may be made 

Powers conferred on: the Scottish Ministers 
Powers exercisable by: order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
24. Section 25E(2)(b) enables the Scottish Ministers, by order, to specify the person to whom 
an intimation of non payment is to be made and the address to which it is to be sent.

Reason for taking the power 
25. It is important that a person on whom a fixed penalty notice has been served can intimate 
before the expiry date of the fixed penalty that they do not intend to pay.  In order to facilitate 
this, the power is required for the Scottish Ministers to specify where and how such intimation 
should be delivered.  It is appropriate that this be done by secondary legislation because of the 
need for flexibility in specifying how such intimation be delivered.  

Choice of procedure 
26. Any order made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate because of the limited nature of the power and the fact that there is an intention to 
consult with sea fishing interests before its use, in line with Scottish Executive good practice on 
subordinate legislation. 

Section 27 – Power to specify marine waters adjacent to Scotland as “specified areas”, and 
power to specify areas of marine or inland waters from which fish may not be moved into 
specified areas without permission of the Scottish Ministers 

New section 2C (1), (3) and (4) of the 1937 Act 

Powers conferred on: the Scottish Ministers 
Powers exercisable by: order/regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision
27. Section 27 inserts a new section 2C into the 1937 Act, allowing the Scottish Ministers to 
specify areas of marine waters into which live fish (of such species as may be specified, and 
from such salt waters as may be designated) may only be introduced with the prior written 
consent of the Scottish Ministers.  Section 2C(1) allows the Scottish Ministers by order to 
specify areas of marine waters adjacent to Scotland as “specified areas”.  Section 2C(3) allows 
the Scottish Ministers by order to specify  the species of fish and the waters of origin to which 
the requirement of Scottish Ministers’ consent for introduction into specified areas will apply. 
Section 2C(4) permits the Scottish Ministers by regulations to provide, amongst others, for the 
form and timing of an application for consent, and to specify the information to be provided and 
any assessment to be made as part of an application for consent.   
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28. Concerns were raised by the industry about the power of the Scottish Ministers to define 
“specified areas” without any formal mechanism for consulting interested parties, even though 
the Scottish Ministers would normally, as a matter of good practice, consult before using such a 
power.  The Executive accepted that an amendment should be brought forward that would 
provide a requirement for consultation.  Section 27 has therefore been amended to require the 
Scottish Ministers to consult before making a statutory instrument defining a “specified area”. 

Reason for taking the power and choice of procedure 
29. These remain the same as in the original Delegated Powers Memorandum. 

Section 29(1) – Payments in respect of fish destroyed 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision
30. Section 29(1) gives the Scottish Ministers power to make an order establishing a scheme 
by which they may make payments in respect of any fish destroyed in pursuance of the exercise 
of such of their powers as may be specified by them by order.  However, the provisions in 
section 29 applied only to fish, and not to shellfish.  This was an oversight.  Sections 29(1) & 
29(3) have therefore been amended such that the Scottish Ministers have power to provide for 
payments also to be made for shellfish destroyed. 

Reason for taking the power and choice of procedure 
31. These remain the same as in the original Delegated Powers Memorandum. 

Schedule, paragraph 1(d)(i) – modifications of section 9 of the 1937 Act

Power conferred upon: n/a 
Power exercisable by: n/a 
Parliamentary procedure: n/a 

32. Paragraph 1(d)(i) of the schedule amends section 9 of the 1937 Act to exempt the new 
powers in the Act from the provision to prescribe regulations (which is not required because the 
Bill specifies that these powers will be made by Statutory Instrument).  Paragraph 1(d)(i) has 
been amended to reflect the recommendations of the Subordinate Legislation Committee in its 
report to the lead Committee at Stage 1.  The SLC recommended that for consistency, the 
consequential amendment in the schedule made for section 14 should be amended to extend it so 
that the relevant order making powers provided for in section 19 (new section 5F) and section 27 
(new sections 2C(1), 3(a) and (c)(i) and (ii)) are also excluded from the provisions of section 9 of 
the 1937 Act. 

 7

647



648



Subordinate Legislation Committee 

Remit and membership

Remit:

1. The remit of the Subordinate Legislation Committee is to consider and report 
on-

(a) any- 

(i) subordinate legislation laid before the Parliament; 

(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter, 

and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 

(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 

(c) general questions relating to powers to make subordinate legislation; and 

(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 (Standing Orders of the Scottish Parliament, Rule 6.11)
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Subordinate Legislation Committee 

16th Report, 2007 (Session 2) 

Aquaculture and Fisheries (Scotland) Bill as amended at Stage 2 

The Committee reports to the Parliament as follows— 

1. At its meetings of 20 and 27 February 2007, the Committee considered the 
inserted or substantially amended delegated powers provisions in the Aquaculture 
and Fisheries (Scotland) Bill as amended at Stage 2. The Committee reports to 
the Parliament on such provisions under Rule 9.7.9 of Standing Orders.  

2. Under Rule 9.7.10, the Executive provided the Parliament with a 
supplementary delegated powers memorandum.1

3. The Committee took evidence from officials at its meeting on 20 February 
20072.

4. Correspondence with the Executive is published in the Annex to this report. 

Delegated powers 

5. The Committee considered all of the powers as set out in the Revised DPM 
and is content with sections: 16, 19, 25C(3), 25E, 27, 29, 35(1) and the schedule, 
paragraph 1(d)(i). 

Section 25A – issue of fixed penalty notices – power to specify by order 
offences where fixed penalty notices may be issued 

6. The Committee noted that this new section enables a British sea fishery 
official to issue a fixed penalty notice, where that officer has reasonable grounds 
for suspecting that a person has committed a “relevant offence”. 

7. The Committee asked why the Executive does not list any of the sea fishery 
enactments on the face of the bill with a power to modify. The Executive 
responded that sea fisheries offences are subject to considerable change and it 
would be difficult to keep up with annual changes to the body of relevant 

                                           
1 Supplementary Delegated Powers Memorandum
2 Official Report

SP Paper 755 1 Session 2 (2007) 
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legislation. The Executive considered that subordinate legislation is the most 
appropriate vehicle. 

8. The Committee also queried the definition of “relevant offences” and was 
reassured by the Executive that such offences would be “minor” offences which 
would not involve large quantities of species or large amounts of money. 

9. Following explanation from the Executive, the Committee is content 
with the power as drafted. 

Section 25B(3) – content and form of fixed penalty notices – power to 
shorten the “period for paying” by order 

10. The Committee asked the Executive whether the power in this section is 
intended to cover the matters that a notice must state, and what level of 
specification of particulars would be required. The Executive stated that a fixed 
penalty notice under this section will include all the circumstances of the case, just 
as a court case would consider all of the circumstances. 

11. The Committee is content with the power as drafted and draws the 
attention of the Parliament to the further explanation given by the Executive.  

Section 25B(5) – content and form of fixed penalty notices – power to 
shorten the “period for paying” by order 

12. The Executive was asked whether it intends to exercise the power to 
prescribe a period shorter than seven days which was the example given by the 
Executive in its supplementary delegated powers memorandum. 

13. The Executive explained that it is trying to strike the right balance between 
giving the alleged offender time to seek legal advice and to arrange payment if that 
is what they choose to do, but at the same time not making the time period too 
long leading, for example, to a foreign registered boat being held up in port. Seven 
days was suggested as it was thought to be the most likely shorter period that 
would be thought appropriate.  The Executive stated that “seven days is a 
compromise that strikes the right balance, although experience in the field might 
show that five days or 10 days would be better.”3

14. The Committee accepted the Executive’s response on this matter and is 
content with the power as drafted. 

Section 25C – amount and payment of fixed penalty 

15. The Executive was asked why it did not opt to restrict the power at this 
section by stating a maximum penalty. It considered that the normal procedure 
would be to stipulate the figure and then amend it to reflect the changes in the 
value of money or to reflect other changes. It considered that the maximum 
penalty should normally be stipulated in the bill and subsequently changed, rather 
than not being stated at the outset. 

                                           
3 Subordinate Legislation Committee, Official Report, 20 February 2007, Column 2312 
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16. The Committee considered that this was not normal drafting practice in 
relation to fines and considered that if the maximum fine is not stipulated, the 
procedure should perhaps be affirmative, rather than the negative procedure 
proposed.

17. Following discussion, the Executive agreed to come back to the Committee 
with information on whether this procedure was in line with similar existing law. 

18. In the Executive’s response to the Committee (at the Annex), the Executive 
concluded that this proposal was out of line with existing precedents. It has 
subsequently lodged an amendment for stage 3 which will prescribe a limit to the 
scale of fixed penalties introduced by section 25C of the Bill. 

19. The Committee is content with this response and draws this matter to 
the attention of Parliament. 

3
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ANNEX

CORRESPONDENCE FROM THE EXECUTIVE 

1. At our evidence session before the Subordinate Legislation Committee on 20 
February, officials were asked whether the approach taken to prescribing a scale 
of fixed penalties, (no limit, governed by negative resolution) as set out in section 
25C of the Aquaculture and Fisheries (Scotland) Bill, took a different approach to 
that for fixed penalties set out in other legislation. This was not information that 
was to hand so officials offered to investigate recent legislation and to write to the 
Committee to inform them of their findings by today, 21 February. While we would 
not claim our survey of existing legislation to be exhaustive, we have uncovered 5 
examples of fixed penalties in current legislation which together indicate that our 
approach was indeed novel. 

2. Section 9(2) of the Dog Fouling (Scotland) Act 2003 provides that the level of 
the fixed penalty shall be twenty percent of level 1 on the standard scale or such 
other percentage as the Scottish Ministers may by order prescribe.

3. “Fiscal Fines” under section 302 of the Criminal Procedure (Scotland) Act 
1995 follow a similar pattern. Section 302(7) allows the Secretary of State (now 
the Scottish Ministers) by order, to prescribe a scale of fixed penalties, the amount 
of the maximum penalty on the scale being a sum not exceeding level 1 on the 
standard scale. 

4. In terms of section 53 of the Road Traffic Offenders Act 1988, the maximum 
fixed penalty for an offence (specified on the face of the Act) may be varied by 
order, but only to a maximum of one-half of the maximum penalty for that offence 
on summary conviction.

5. Each of the three order-making powers referred to above are subject to 
negative procedure, but this is within the constraint that there is a maximum 
penalty set out on the face of the Act. 

6. Section 25 of the Planning etc. (Scotland) Act 2006 provides for fixed 
penalties in respect of breaches of planning enforcement notices. There is no limit 
to the amount which the Scottish Ministers may prescribe as a fixed penalty, but 
the effect of section 54(16)(f) of that Act is that the orders prescribing the scale of 
penalties are subject to affirmative procedure.

7. Under paragraph 4(1) of schedule 1 to the Smoking, Health and Social Care 
(S) Act 2005 (asp 13) the fixed penalty for any offence under section 1, 2 or 3 is 
such amount as may be prescribed. The Act does not specify a maximum level of 
fixed penalty for smoking /smoking related offences but – like the approach taken 
by the Planning etc. (Scotland) Act – the regulations prescribing the amount are 
subject to affirmative procedure (see sections 41 (definition of "prescribed") and 
40(3)).

8. It therefore appears that the approach proposed in section 25C of the 
Aquaculture and Fisheries (Scotland) Bill of neither specifying a maximum penalty 
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in the primary legislation nor providing for the order fixing the scale of penalties to 
be subject to affirmative procedure is out of line with existing precedents.

9. While we remain of the view that a fixed penalty scheme would be self-
limiting because setting unrealistically high levels would mean the scheme would 
not work; we recognise the Committee’s concerns about the need to set a limit on 
the face of the Bill. Taking account of the precedent of other fixed penalty 
schemes in legislation, the Executive therefore intends to bring forward an 
amendment at Stage 3 so as to prescribe a limit to the scale of fixed penalties 
introduced by section 25C of the Bill. 

10. This amendment will be laid as soon as possible before the deadline of 
Friday 23 February. 

11. To aid the Committee in its consideration of the issue of administrative 
penalties for sea fisheries offences, I attach the letter I sent to the Convener of the 
Environment and Rural Development Committee on 3 November 2006. Annex B to 
this letter sets out a detailed explanation of the policy and Annex C lists the likely 
offences that would be listed as ‘relevant offences’. 

5
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SUBORDINATE LEGISLATION COMMITTEE 

EXTRACT FROM THE MINUTES 

7th Meeting, 2007 (Session 2)

Tuesday 20 February 2007 

Present: 

Janis Hughes Adam Ingram 
Dr Sylvia Jackson (Convener) Mr Kenneth Macintosh (Deputy Convener) 
Mr Stewart Maxwell 

Apologies were received from Euan Robson and Murray Tosh.  

Delegated powers scrutiny: The Committee considered the delegated powers 
provisions in the following bill—

Aquaculture and Fisheries (Scotland) Bill as amended at Stage 2 

and took oral evidence from—

David Ford, Bill Team Leader 
Allan Gibb, Head of Sea Fisheries Compliance Policy 
Alastair Smith, Office of the Solicitor to the Scottish Executive.  

The Committee agreed to await further clarification from the Executive on section 25C 
of the Bill. 
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Scottish Parliament 

Subordinate Legislation 
Committee 

Tuesday 20 February 2007 

[THE CONVENER opened the meeting at 10:30]

Delegated Powers Scrutiny 

Aquaculture and Fisheries (Scotland) Bill: 
as amended at Stage 2 

The Convener (Dr Sylvia Jackson): I welcome 
members to the seventh meeting in 2007 of the 
Subordinate Legislation Committee. I have 
received apologies from Murray Tosh and Euan 
Robson. 

Agenda item 1 is delegated powers scrutiny. We 
have three Executive officials with us today: David 
Ford, the bill team leader; Allan Gibb, the head of 
sea fisheries compliance policy; and Alastair 
Smith, from the office of the solicitor to the 
Scottish Executive. I welcome you all. 

First, are members content with the deletion at 
stage 2 of section 16, “Further powers by 
regulations under section 31(1) of the 2003 Act”?

Members indicated agreement.

The Convener: Section 19 inserts new section 
5F into the Diseases of Fish Act 1937. Legal 
advisers have no concerns about the narrowing of 
the scope of the power concerned, and the 
Executive has responded to a technical point 
raised in relation to the section. Do members 
agree that the section appears to be okay? 

Members indicated agreement.

The Convener: Sections 25A to 25G, on fixed-
penalty notices, contain new powers that were 
added at stage 2 and which are subject to the 
negative procedure. Are members content that the 
Executive has made its case for the general 
framework approach in those sections? 

Members indicated agreement.

The Convener: Section 25A, “Issue of fixed 
penalty notices”, contains the power to specify by 
order offences for which fixed-penalty notices may 
be issued. The section enables a British sea-
fishery officer to issue a fixed-penalty notice when 
that officer has reasonable grounds for suspecting 
that a person has committed a “relevant offence”. 
The power to make an order will be subject to the 
negative procedure. 

Do members have any questions for the 
Executive officials? 

Mr Stewart Maxwell (West of Scotland) (SNP): 
I want some clarification on why this approach has 
been taken in section 25A, while in other parts of 
the bill, such as section 4, terms have been listed 
and defined, which means that any future changes 
will require amendment. You have not included a 
list of offences in section 25A—will you explain 
why not? 

David Ford (Scottish Executive Environment 
and Rural Affairs Department): The key issue is 
that sea-fisheries offences change a lot. The 
annual December fisheries council often comes up 
with new regulations that have to be implemented 
through legislation. If we were to list all the 
relevant offences in the bill, it would be almost 
impossible to keep up with annual changes to the 
body of legislation that comes from Europe, 
particularly at the December council. 

Mr Maxwell: You said that that would be “almost 
impossible”, but the committee sees statutory 
instruments all the time that change things 
annually. Why would it be almost impossible to do 
so in this case? 

David Ford: Have I misunderstood? That is the 
point. The list will be in secondary legislation 
because that is the best vehicle for making annual 
changes. 

Mr Maxwell: We can make changes to primary 
legislation through statutory instruments. The 
original determination of a list is in primary 
legislation, and changes to that are then made. 

David Ford: The Executive’s view is that the 
secondary legislation approach is the most 
appropriate, not only for flexibility in deciding what 
constitutes a relevant offence and keeping up with 
changes to legislation but because defining 
“relevant offence” will be relatively technical.

The Convener: Will you explain the nature of 
the offences that you think will be covered? 

David Ford: At stage 1, we provided an initial 
list of the suggested offences, on which we 
consulted. They are relatively minor offences, and 
it would be a bit exhausting to go through them 
orally. 

The Convener: Could you perhaps tell us what 
type of minor offences would be included? 

Allan Gibb (Scottish Executive Environment 
and Rural Affairs Department): Certainly. The 
minor offences that we envisage are, for example, 
the landing of undersized fish and shellfish, minor 
breaches of by-catch regulations and lesser 
licence condition offences, as opposed to more 
serious offences that involve large quantities of 
species and large amounts of money. 

The Convener: How can we be reassured that 
the term “relevant offence” would not cover 
anything more major? 
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David Ford: Before I answer that question, I 
would like to set out a preamble to clarify the 
policy. The key tenets are that any alleged 
offender should have not only time to seek legal 
advice and the information that they need to seek 
the appropriate legal advice but, of course, full 
recourse to the courts. In other words, this is an 
extra option available to fishermen over and above 
the current situation. We would not add more 
major offences, but there would be nothing sinister 
if we did. The option of going to the courts will 
always exist. 

The Convener: Okay. Do members have any 
other questions? 

Mr Maxwell: I have a point of clarification. 
Would the order introduce or take away offences 
as a category of offence, or would it amend 
offences? Undersized fish were mentioned—what 
would happen if the particular size of the fish was 
adjusted but the offence of landing undersized fish 
remained the same? 

David Ford: The order would not amend 
offences—it would either add offences to or 
remove them from the list. It would do nothing to 
change the offences, because the offences are set 
out elsewhere in legislation. The order would 
purely list them. 

The Convener: Will you also say a little about 
why the order should be subject to the negative 
rather than the affirmative procedure? 

David Ford: I refer back to the earlier point that 
deciding what is considered minor is a fairly 
technical exercise following straightforward 
criteria. We consulted on the list of offences that 
we shared with the committee, and the feedback 
that we received was entirely uncontroversial. We 
believe that that adds to the argument that the 
negative procedure is appropriate for the order. 

The Convener: Do members want to raise any 
other points? 

Mr Kenneth Macintosh (Eastwood) (Lab): It
strikes me as an appropriate balance, given that 
we know that offences will change every year. 

Mr Maxwell: I am less convinced than Ken 
Macintosh. We always have to be careful when it 
comes to offences. I would not want to create an 
unnecessary administrative burden but, with the 
ability to create new offences, it is preferable to err 
on the side of caution and to be upfront rather than 
to make changes through a negative instrument. I 
am not entirely comfortable with the section, and I 
am not sure that the correct balance has been 
struck. I would not push the point if the committee 
was otherwise minded, but I have some 
reservations. 

The Convener: It was important that we got on 
record the range and type of offences, the 

reassurance that they are minor, the need for 
flexibility and the reasoning for the use of the 
negative procedure. 

Mr Maxwell: That is helpful, but as a matter of 
principle we have always been careful about 
offences. 

David Ford: May I clarify one point? Mr Maxwell 
said that there was a risk of creating offences. The 
system will not create any offences. 

Mr Maxwell: I asked whether you would be 
adding offences or just making technical changes, 
for example to what constitutes an undersized fish, 
and you said that you would be adding offences. 

David Ford: We would be adding offences to 
the list of what was defined as a “relevant 
offence”, but those offences would be provided for 
elsewhere in statute through the normal process. 

Mr Maxwell: Sorry—I am confused. 

The Convener: Perhaps the Executive’s legal 
adviser could elaborate. 

Alastair Smith (Scottish Executive Legal and 
Parliamentary Services): I will try to put David 
Ford’s point in a different way. The specification of 
relevant offences will define which existing sea-
fisheries offences will be open for disposal under 
the administrative penalties scheme—that is, the 
offences from which alleged offenders will be able 
to escape prosecution by accepting the offer of a 
fixed penalty. The power that we are discussing is 
a power to determine which offences fall within the 
scope of the scheme—the offences in relation to 
which alleged offenders will have the additional 
option. It is not a power to create or modify 
existing offences. 

Mr Maxwell: That is helpful. 

The Convener: Thank you. 

Section 25B sets out the particulars that must be 
included in a fixed-penalty notice. The delegated 
powers memorandum explains that different forms 
might be required for different cases and that it 
would make the bill congested if they were all 
detailed in the bill. 

Do members have any questions? 

Mr Maxwell: I thought that you were going to 
ask some questions on that, convener. 

The Convener: The central question is whether 
the power in section 25B(3) is intended to cover 
the matters that a notice must state, and if so, 
what level of specification of particulars will be 
required. 

David Ford: Section 25B(3) just contains a 
power on how to bring in the notice—it is about the 
how rather than about the content of notices. As 
you know, the required content is set out in section 
25B(1), which states: 
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“A notice must … give such particulars of the 
circumstances alleged to constitute the offence to which it 
relates as are necessary for giving reasonable information 
about the alleged offence”.

That is not affected by section 25B(3), which is 
just about the form of an order. Nothing in an order 
could lessen what is stated in the primary 
legislation. 

The Convener: Section 25B(1) states: 

“A notice must … give such particulars”.

What would an order made under section 25B(3) 
state about those particulars? 

David Ford: I am not quite sure what you are 
asking. The key tenet of the policy is that the 
alleged offender will be given enough information 
for them to be able to seek legal advice. We 
should remember that the default position is for 
the person to go to court, in which case we would 
need a sufficient evidential base to prosecute the 
case. Similarly, we would not pursue an 
administrative penalty if we were not clear about 
the details of the alleged offence. An 
administrative penalty is not a vaguer option. The 
same evidential base will be required as for a 
court case. The fixed-penalty notice will include all 
the circumstances of the case, just as a court case 
would consider all the circumstances. 

The Convener: Sorry—I do not know whether it 
is my hearing, but I am not picking up the sound of 
your voice very well. That is not your fault—it is 
just the equipment. However, I gather that you are 
reassuring us that the particulars that would be 
specified in an order are very much what we would 
expect. Is that what you said? 

David Ford: That is right. We are not seeking to 
introduce any short cuts. The same evidential 
base will be required as for a court case. 

10:45 

The Convener: Sorry. I was a bit slow in picking 
up that point. 

Section 25B(5) contains a power by order to 
shorten the “period for paying” a fixed-penalty 
notice, which is 28 days. The general provision on 
the period for paying is subject to a delegated 
power that enables ministers by order to specify a 
period shorter than 28 days in relation to different 
cases or different categories of case. 

The period of seven days is mentioned in the 
supplementary delegated powers memorandum. 
Does the Executive intend to exercise the power 
to prescribe a period shorter than seven days?  

David Ford: We suggested seven days 
because that is the most likely shorter period that 
we would think appropriate. 

I will explain why we included the power in the 
bill. As the delegated powers memorandum states, 
the main reason for using the power is  

“where the alleged offenders are domiciled outside the UK.”

It is current practice and Scottish Fisheries 
Protection Agency policy that, if a foreign vessel is 
thought to be involved in an offence, the boat is 
detained. At present there is a fast-tracking 
system so that cases get to the courts quickly. If 
we stated a period of 28 days for administrative 
penalties, the boat could be tied up for 28 days, 
which seems unreasonable. 

We are trying to strike the right balance. We 
want to give the alleged offender time to seek 
legal advice and to arrange payment if that is what 
they choose to do, but we do not want to make the 
time period too long so that the boat is held in port 
for a long time. We believe that seven days is a 
compromise that strikes the right balance, 
although experience in the field might show that 
five days or 10 days would be better. 

The most important point is that we are not 
looking to use the power to try to bounce people in 
for 24 hours. Again, the fundamental tenet of the 
provisions is that people get enough time to seek 
legal advice. As you said, the power is exercisable 
by order. A minister might want to introduce an 
unreasonably short period, such as 24 hours, but 
the order would have to be considered by the 
Parliament, which could challenge it on the basis 
that the period was too short. 

A period of seven days is our best guess, but 
there are enough checks and balances to make 
sure that the power is not used unreasonably. 

The Convener: I suppose that that is why the 
bill does not specify a minimum period. You want 
that flexibility. 

David Ford: Yes. 

The Convener: Section 25C is on the amount 
and payment of fixed penalties. Section 25C(1) 
confers on Scottish ministers a power by order to 
prescribe a scale of fixed penalties. Why did the 
Executive not opt to restrict the power by stating a 
maximum penalty? 

David Ford: Again, I return to one of the 
fundamentals of the policy. We are not imposing a 
new penalty but providing an option for skippers. 
They will always have the option to go to court. 
The idea is to set penalties that are a little lower 
than what the courts might impose. That will free 
up the court system and give people an incentive 
to discharge their responsibility. 

The £2,000 figure that is mentioned in the 
supplementary delegated powers memorandum 
came from an analysis of the penalties that the 
courts have imposed historically, which suggested 
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that £2,000 would be about right. In five or 10 
years’ time, courts might take sea-fisheries 
offences far more seriously and the figure might 
rise to £5,000 or £10,000. If the administrative 
penalty was significantly out of kilter with the 
courts, that might provide a perverse incentive. 
We are trying to create a system that is, in effect, 
self-regulating. The administrative penalties will 
track the penalties that are imposed in the courts. 
That is why we do not want to set a maximum. We 
do not know what penalties the courts will impose 
in future. 

The Convener: Are there any further questions 
on that? 

Mr Maxwell: Yes, I have a question on the 
same issue. I understood what was said, but I 
would have thought that the normal procedure 
would be to stipulate the figure and then amend it 
to reflect the changes in the value of money, which 
is the phrase that is often used, or to reflect other 
changes. The maximum would normally be 
stipulated and subsequently changed, rather than 
not being stipulated at the start.  

David Ford: That is an option, but it is not one 
that the Executive has chosen to pursue. 

Mr Maxwell: Why? 

David Ford: Because we think that the most 
important thing is to track what the courts are 
doing and to keep the penalties in kilter with the 
court system.  

Alastair Smith: Our approach here is somewhat 
different from the normal run of figures that we 
might fix, in that we are considering an option that 
is available to alleged offenders, rather than a 
level of punishment. It is in that sense that David 
Ford argued that the levels are, to an extent, self-
regulating. It is in the interests of the Scottish 
ministers to set the fixed-penalty offer at a level 
that is appropriate and acceptable. If the level 
were set too high, nobody would accept the offers 
and the system would fall into disuse. It is an 
option that is available to alleged offenders; it is 
not anything compulsory. That more flexible 
approach is favoured by the Executive, rather than 
ministers being required to make amendments by 
subordinate legislation in each case.  

Mr Maxwell: Can you think of any examples of 
an option to choose a fixed-penalty notice when 
no maximum has been specified?  

Alastair Smith: I cannot give you an accurate 
answer off the top of my head, I am afraid—we 
would have to write to you.  

Mr Maxwell: Can you give me examples of a 
maximum that has been fixed? 

Alastair Smith: There are a number of fixed-
penalty regimes in existence, such as fixed 
penalties for traffic offences.  

Mr Maxwell: I would have thought that such 
regimes were the norm. That is why I asked the 
question. It does not strike me as normal not to fix 
a maximum—in fact, I would have said exactly the 
opposite. I am curious about why you have chosen 
this particular approach for the bill. I find it slightly 
curious. 

The Convener: If a clear maximum is not 
specified, is it not normal to use the affirmative 
procedure, rather than the negative procedure? 

David Ford: That comes back to the 
fundamental point that we are not setting a 
mandatory fine. The penalty is an option. It is 
always open for someone to say that they do not 
want to pay it. They can say within the first minute 
of receiving it that they would rather go to court. 
Because of the fact that the payment is optional, 
we believe that it would be excessive to use the 
affirmative procedure. The matter technically lands 
within the court system, and we think that the 
negative procedure is sufficient and appropriate.  

The Convener: It could be argued from the 
point of view of good subordinate legislation that, 
following the normal way of drafting, if there is not 
a clear maximum, the affirmative procedure is 
used. Would Alastair Smith like to comment on 
that? Is that not the procedure that you would 
normally use if there was not a clear maximum? 

Alastair Smith: I am perhaps being slightly 
obtuse, for which forgive me, but I am not sure 
what it is that would be specified by means of an 
affirmative instrument in this case. Could you 
assist me on what particular aspect you think it 
would be better to specify? 

The Convener: It is the amount, obviously. 
Section 25C(2) states:  

“The ‘appropriate fixed penalty’ means such fixed penalty 
on the scale prescribed under subsection (1) as the British 
sea-fishery officer thinks fit having regard to the 
circumstances of the case and any relevant provision”.

Alastair Smith: My apologies. That was clear 
enough—I was being obtuse. Without notice, I 
cannot really say what the normal rule would be, 
or whether there is in fact a consistent pattern. As 
has been said already, payment of a penalty will 
not be compulsory for anybody, and the provision 
here does not run parallel to provisions in which 
the maximum limit for a fine to be levied on 
conviction is set, for instance. If somebody is not 
happy with the level of a fixed penalty, they will 
have no obligation to pay it, and they may—as at 
present—take the matter to a prosecution in the 
sheriff court.  

Mr Maxwell: That is exactly the point. In other 
examples of fixed penalties, people may refuse to 
pay, choosing to have their day in court. If they 
disagree with the issuing officer’s decision to issue 
a fixed penalty, they can go to court. Why are the 
arrangements different in this case? 
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David Ford: They are not different. People will 
be able to go to court.  

Mr Maxwell: But you have not set a maximum. I 
asked you to give me an example of where there 
are similar arrangements elsewhere. I accept that 
it might take some research but, off the top of my 
head, I cannot think of any, and nor can you.  

David Ford: Perhaps I am being very dim, and I 
apologise—I am no lawyer—but section 25C(1) 
says: 

“The Scottish Ministers may by order prescribe a scale of 
fixed penalties”.

That scale will have figures on it. The “British sea-
fishery officer” mentioned in subsection (2) may 
issue a fixed penalty such as he “thinks fit”, but not 
outwith that scale. He cannot suddenly decide to 
issue a penalty of £50,000, for instance—the level 
must be as specified in the order. I am not aware 
of any general rule that says that Scottish statutory 
instruments to do with money must be subject to 
the affirmative procedure. I think that the 
Executive is unlikely to be enthusiastic about such 
an approach. I do not think that it is appropriate to 
say that we must use the affirmative procedure in 
this instance because that is the norm, as I am not 
sure that that has been established.  

The Convener: I have another question, which 
might elaborate on or clear up the matter a little 
bit. Section 25A(2)(a) uses the phrase, 

“under the Sea Fisheries enactments”.

I gather that penalties will be listed under those 
enactments. Are you saying that you will draw 
from those penalties with respect to the bill? 

David Ford: No. As we have said, ministers 
would set a scale of penalties that would relate to 
what the courts are doing. However, the scale 
would not say, “This offence has a maximum 
penalty of £5,000”—or £50,000, or whatever. It 
would draw on a recent analysis of cases in which 
it would have been noted, for instance, that courts 
had been awarding penalties in the region of 
£1,000 to £2,000 for a certain offence. That would 
result in a scale of penalties of between £1,000 
and £2,000. 

The Convener: You said that the scale would 
“relate to what the courts are doing” in respect of 
offences at a particular time. Could you help us a 
little bit with that? Is that a normal procedure? 

David Ford: I am sorry—is what a normal 
procedure?  

The Convener: I am sorry. Forgive me. We are 
fairly new to this compared with you. Obviously, 
you have all the knowledge and expertise in this 
area. You said that, in fixing the penalty, you 
would consider the penalties imposed by the 
courts for similar offences. I asked whether that is 

a normal procedure when fixing penalties. Can 
you tell us a bit more about that? That is the 
important point when it comes to how the penalties 
are to be set.  

David Ford: I cannot speak for other regimes. I 
have to confess that I am surprisingly blinkered in 
my approach, and I really know only about sea-
fisheries offences. We think that this approach 
would work. I go back to the point that Alastair 
Smith discussed earlier. If the administrative 
penalties were set too high, or higher than 
experience in the courts indicated was 
appropriate, there would be no incentive to use the 
system, and the provision would not achieve its 
aim of freeing up the court system and making life 
easier for alleged offenders. The point is that we 
would revise the system and keep the levels of 
administrative penalties updated on an on-going 
basis, so that they would stay within sensible 
boundaries, according to the policy.  

The key point is that we are not setting a fine—
these are not penalties for an offence. As we have 
said before, a fixed-penalty offer is effectively an 
option for anybody who is charged with an offence 
to discharge their responsibility at a cost, and the 
scale will define what that cost might be. We hope 
that it will be a reasonable cost; if it is not, there 
will be no incentive whatever to choose it and 
people will go to the courts. People will always 
have the option of going to the courts, but this is 
another option. 

11:00 

The Convener: All that I am trying to get at is 
how you are going to set the amount by looking at 
what is happening in the courts system at the time. 
It is that mechanism that I am looking for. 

Allan Gibb: I will try to clarify the matter, as I did 
the analysis on the penalty levels. Section 25C(1) 
states: 

“The Scottish Ministers may by order prescribe a scale of 
fixed penalties”.

That is the scale to which David Ford has referred. 
The scale ranges from referring to a procurator 
fiscal for a fiscal fine at a low level to a fine of 
between £500 and £2,000. No matter what the 
individual’s point of view, we cannot offer an 
administrative penalty above that—that is the 
prescribed range. 

The fisheries offences have been categorised 
according to what they contravene—for example, 
technical conservation gear measures, control 
issues, or measures to do with access, licensing 
and so on. We have conducted a historical 
analysis over a number of years on court activity 
for all the different types of fines in order to 
assess, when an individual has been found guilty 
in a court of law, what level of fine the sheriff has 
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levied. We have used that information to correlate 
each part of the scale to each category of offence. 
That is how we came up with the scale. 

We would like to retain some flexibility within the 
scheme. A fixed administrative penalty system is 
not new, but it is a new initiative in relation to 
fisheries, which is a flexible and dynamic area. 
Something may arise quickly—for example, it may 
be decided at a December fisheries council that a 
species is to become a recovery stock because it 
is under increasing pressure or under threat of 
almost extinction. Courts may change their views 
on the seriousness of an offence on the basis of 
what the European Commission and member 
states have decided or what the science has said 
over a period of time, and we need to be able to 
reflect in the scale of penalties the change in the 
courts’ views at that time. We would look to the 
levels of fine that were being levied by the courts 
before amending the scale. 

Alastair Smith: It is important to remember that, 
although there will be an element of discretion for 
the British sea-fisheries officer, their decision will 
be very much constrained by the scale that is set 
out in the order. The assessment of the levels of 
fine that are imposed by the courts for specific 
fisheries offences will be carried out periodically 
when amendments to the scale that is set out in 
the order are being considered, and the scale will 
be subject to parliamentary scrutiny. The exercise 
that was gone through prior to the production of 
these proposals for the bill showed that there was 
a wide consensus on the issue and that the 
proposals were not particularly controversial. It is 
on those bases that the decision was taken that 
the negative procedure provided a sufficient level 
of scrutiny. 

The Convener: Okay. We need to decide 
whether the order that introduces the scale should 
be made an affirmative instrument or left as a 
negative instrument. 

Mr Maxwell: I do not think that that is the only 
thing that we need to decide. I have one further 
question. Mr Gibb talked about the need for 
flexibility if a December fisheries council changed 
the status of a species because it had become 
more at risk. I accept that that is what happens, 
and it seems perfectly reasonable to want to react 
speedily. However, if the fine has to be determined 
on the basis of what the courts are doing, how do 
the two things fit together? If a December fisheries 
council changes the rules on a species, how can 
there be flexibility if the Executive has to wait for 
the courts to determine the new level of penalty 
that is appropriate? 

Allan Gibb: I understand the point—we might 
have to wait six to nine months before one of the 
new cases came to court. We would track the 
cases closely and the sheriffs and procurators 

fiscal would be advised that there had been a 
change in the status of the stock. However, it 
should not be assumed that there would be lots of 
offences. Ideally, there would not be and everyone 
would be fishing responsibly and sensibly. If there 
were not lots of cases going to court, that would 
mean that people were abiding by the rules. 

Alastair Smith: The principal aim in setting the 
fixed-penalty offers is to set amounts that are 
acceptable and that establish the appropriate 
balance between imposing a reasonable penalty 
for the offence and providing the alleged offender 
with a sufficiently attractive alternative to 
proceeding with prosecution. The principal basis 
on which the scale will be set will be the fines that 
the courts hand down, although that will not be the 
only factor to be taken into account. 

When it is clear that circumstances have 
changed, there might be cases in which the scale 
of fixed penalties will wait for clear judgments that 
an offence is to be treated more seriously. 
Nevertheless, the guiding principle is always that 
awards will be set that are acceptable and that will 
make the system work. It is not in the interests of 
Scottish ministers to set the levels of fixed-penalty 
offers unrealistically high, as that would defeat the 
entire purpose of the scheme. That is worth 
bearing in mind as a general point. 

Mr Maxwell: I accept your last point, but you 
seem to have introduced a new element. Up to 
now, you have said that the figures will be based 
on the fines that the courts are handing down—the 
penalty offers will be slightly lower so that they are 
attractive. You now seem to be saying that, 
although that could be the case, there is another 
way of doing it and that ministers may change the 
scales on the basis of something else, without 
waiting for the outcome of court cases. Can you 
clarify exactly how that will work? 

Allan Gibb: We are not introducing anything 
new in that context. It is already our policy that 
recovery stocks or stocks under any monitoring 
and implementation plan will be treated slightly 
differently within the scale and will move up one 
level on the scale purely because they have been 
identified by the Commission as stocks under 
recovery. 

Alastair Smith: I see what Mr Maxwell is saying 
about the picture becoming slightly less 
straightforward. Allan Gibb referred to the 
December fisheries council. It is important to 
remember that, in taking decisions on the status of 
stocks, the December fisheries council not only 
has an effect on the seriousness of offences but 
routinely introduces entirely new offences. The 
prescribed scale system that is proposed would 
set out a list of the offences that attracted each 
level of penalty, which would have to be modified 
as the relevant offences were modified. Therefore, 
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there could be a need to amend the instrument 
that set out the levels of the fixed penalties if new 
offences were created. In such cases, it would not 
be possible to be guided directly by what the 
courts had imposed, because the offences would 
be newly created. The level of fine that the courts 
have imposed will not be the only factor that 
ministers take into account. Naturally, ministers 
must extrapolate, interpret and read between the 
lines to make a good estimate of an appropriate 
level of fine. It will be appropriate to adjust that in 
the light of experience of whether that level of fine 
is acceptable and effective. 

The Convener: I will ask Allan Gibb another 
question. You said that having a scale of fixed 
penalties was a new approach in your department. 

Allan Gibb: The approach is new to fisheries 
legislation. 

The Convener: In other areas in which such an 
approach works, what is the norm for orders? Are 
they subject to the negative or the affirmative 
procedure? Perhaps Alastair Smith has more 
information on that. 

Alastair Smith: I do not have that information 
ready to hand. I do not know the procedure that 
applies to fixing levels and I would have to write to 
the committee about that. 

The Convener: If fisheries legislation is taking a 
new approach, it is pretty important to find out 
what happens in other fields. 

Do members have more questions to ask before 
we make a decision? I think that we have all the 
information now. We do not have much time to 
play around with, because amendments must be 
lodged by Friday. How quickly can Alastair Smith 
answer the last question? 

Alastair Smith: It should be possible to provide 
an answer by close of play tomorrow, if that is 
acceptable. 

The Convener: Okay. What are members’ 
views? 

Mr Maxwell: I do not oppose in principle the 
suggested way in which the system might operate, 
but that is different from how maximum fines have 
been set before and from the norm. It was right 
that we explored that. 

There are two options. If we went down the 
route that is being suggested, the maximum could 
change and nothing would prevent it from 
changing markedly, so the affirmative procedure 
would be more relevant, as that would give us a 
chance to consider any proposal. The other option 
is to set a maximum in the bill and then change 
the level by instrument if there are changes in 
circumstances. The reasons for changing it would 
be set down. If that option were chosen, the 
negative procedure might be more reasonable. 

Mr Macintosh: The question is half for us and 
half for the lead committee. The use of the regime 
for fisheries is new and the regime comes with 
some flexibility that may raise questions for us. 
The key is that a maximum needs to be set in 
legislation not for a range of fines but for a range 
of fixed-penalty notices. The maximum fixed 
penalty will be set by order, so the extra protection 
of setting a maximum in the bill does not seem to 
be required. The fixed-penalty notices will be 
alternatives to criminal proceedings. They will be 
another way of dealing with criminal offences that 
are specified in legislation. 

Normally, a maximum would be set to prevent 
some new heinous Executive that does not exist at 
the moment from arbitrarily setting a maximum 
that was out of keeping with the original idea, but 
that cannot be the case with the subordinate 
legislation, so I do not see the problem with the 
provision. Yes, quite a lot of flexibility will be 
provided. In fact, there are issues with the 
flexibility that is being devolved to the sea-fisheries 
officer, which is more a matter for the lead 
committee than it is for us. What criteria will the 
officer use in setting the penalty? It is veering 
towards summary justice. If, as has been clearly 
stated several times, we are trying to use a system 
of fixed penalties to free up court time, the fixed 
penalties will undoubtedly be set lower than a fine 
that the court would impose. If they are not, and 
the person who receives one does not have to 
take the option of the fixed penalty, I do not have a 
problem with it. It is a policy issue as much as 
anything else. In terms of the subordinate 
legislation, we do not need a maximum penalty in 
the bill. 

11:15 

Whether such an order is negative or affirmative 
is more to do with the fact that the maximum will 
be changed regularly. If we can predict that every 
year the fisheries councils will come up with a 
couple of variations on the offences, the negative 
procedure is fine. The affirmative procedure is a 
cumbersome procedure that would be more 
appropriate if we were to introduce a new series of 
offences, rather than variations on a series of 
existing offences and ways of paying for them. I do 
not have a problem with it, but the main issue is a 
policy one, which is up to the lead committee.  

The Convener: As this is a new way of 
proceeding in this area, and we have no 
background information about how it operates in 
other areas, is there perhaps a case for saying 
that the first order at least should be affirmative? 

Mr Macintosh: I do not feel particularly strongly 
about it. You have called for the officials to find 
another example in which this sort of regime is 
used. If we have that, that is fine. It sounds as if 
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there may not be one, in which case we would be 
introducing one. I do not feel particularly strongly 
either way. I am not sure what protection would be 
afforded by introducing the affirmative procedure 
for the first order, but if the committee felt strongly 
that that should be the case, it would not be the 
end of the world. 

Mr Adam Ingram (South of Scotland) (SNP): I
tend to agree with Ken Macintosh. I would like 
some information on the kind of regime that is 
being introduced here and whether it applies 
elsewhere. Ken is right to point out that it is a 
policy question as much as it is a question for this 
committee. You say that time is short on this one.  

The Convener: Our responsibility is to ensure 
that we have got the procedure right, and whether 
the use of the negative procedure is correct. 

Mr Ingram: If we can be reassured that there 
are precedents for this type of system and 
procedure, I would be happy to go with the 
negative procedure.  

The Convener: Would you agree with that, 
Janis? 

Janis Hughes (Glasgow Rutherglen) (Lab): 
Yes. 

The Convener: Shall we leave it until we 
receive information on whether there are 
precedents in other areas? 

Mr Maxwell: We do not have another meeting.  

Mr Macintosh: If we felt strongly about it, the 
convener could move an amendment at stage 3. 

Mr Maxwell: We would have to decide that now.  

The Convener: Leave that with me to decide, 
based on what we get back.  

Mr Macintosh: When is stage 3? 

Mr Maxwell: Next week. 

The Convener: The amendments must be done 
by Friday.  

Mr Macintosh: We have done manuscript 
amendments before.  

Ruth Cooper (Clerk): The other option is for the 
response that we receive tomorrow to come 
before the committee next week, although the only 
option left open at that point would be the 
manuscript amendment.  

Mr Maxwell: That is the only choice.  

The Convener: Shall we see what the feedback 
is and consider the issue again next week?  

Members indicated agreement.

The Convener: Section 25C(3) is the 
prescription of address and methods of payment. I 

have no points on this. Do members have any 
points? 

Members: No. 

The Convener: Section 25E is on the intimation 
of non-payment. I have no points of concern. Do 
members have anything? 

Members: No. 

The Convener: Section 27 inserts new section 
2C into the Diseases of Fish Act 1937. That 
section has been amended to require ministers to 

“consult such persons as they consider appropriate”

before they make an order that identifies certain 
marine waters as a “specified area”, to prevent 
infection. Do members have comments on section 
27? 

Members: No. 

The Convener: Section 29 confers on ministers 
the power to make payments in respect of fish 
destroyed. I have no comments on the power; do 
members have comments? 

Members: No. 

The Convener: Section 35(1) confers on 
ministers the power to make incidental and other 
provisions. On 6 February, we discussed a similar 
issue during our scrutiny of the Transport and 
Works (Scotland) Bill, as amended at stage 2. The 
Executive’s position is that where it does not 
intend to confer on ministers a power to amend 
the act itself, it does not want to insert wording to 
that effect, because that might create ambiguity. 
Do members have questions for officials? 

Mr Maxwell: I have no further questions. My 
opinion has not changed since our discussion and 
I think that all members have made their position 
clear. I do not agree with the suggestion in the 
annex to our papers that the approach that we 
considered would cause confusion elsewhere. 

The Convener: There would be nothing wrong 
with our drawing the issue to the attention of the 
lead committee. 

Mr Maxwell: That would be fine. 

The Convener: Are members content to do 
that? 

Members indicated agreement.

The Convener: We move on to the schedule. 
Paragraph 1(d)(i) makes a consequential 
amendment to section 9 of the 1937 act, which 
addresses a problem that we identified at stage 1. 
Are members happy with that paragraph? 

Members indicated agreement.

The Convener: Ruth Cooper wants to comment 
on a matter that relates to our earlier discussion. 
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Ruth Cooper: For clarification, my colleagues 
have pointed out that the committee can lodge an 
amendment and then withdraw it, rather than be 
pushed into lodging a manuscript amendment—I
should have thought of that. What members 
decide to do depends on how strongly they feel 
about the matter. You could lodge an amendment, 
which you could withdraw next week on the back 
of the response that you receive. 

Mr Maxwell: To be honest, it will be difficult for 
us to decide our approach until we have received 
a response from the officials. That is the problem. 

The Convener: I thank David Ford, Allan Gibb 
and Alastair Smith for the clarification that they 
have provided, particularly on section 25C. We are 
much more aware of how orders would be made 
under that section and of court processes in 
relation to the scale of fixed penalties—although it 
took us a long time to get there. It would be helpful 
if Alastair Smith could provide the information that 
we asked for as soon as possible. 

Executive Responses 

Licensing (Scotland) Act 2005: Draft 
Guidance for Licensing Boards and Local 

Authorities (SE/2007/9) 

11:23 

The Convener: On the draft guidance for 
licensing boards and local authorities, the 
committee raised an issue to do with clubs, which 
is well documented. We have received e-mails 
from Janet Hood and Stewart Ferguson and a 
response from the Executive. On the issue that 
Stewart Maxwell raised, about whether the 
Executive is sure that it has covered all the points 
that we raised, the Executive says that it is content 
that that there are no substantial errors in the draft 
guidance and points out that the draft guidance 
was considered independently by three members 
of the licensing team. 

Mr Maxwell: The fact that a number of people, 
including three members of the licensing team, 
checked the guidance independently but did not 
spot the errors gives me more cause for concern. 
The difference of opinion as to what is an error 
and what is a serious error is interesting. The 
Executive says that there were no serious errors, 
but some of the points that the clerk to the City of 
Glasgow licensing board raised were serious 
errors. He was right to point them out and I do not 
agree with the Executive that they were not 
serious errors. The one that springs to mind is the 
point that the draft guidance’s interpretation of the 
relationship between a disturbance and licensed 
premises is different from the one that I remember 
being in the 2005 act. That was a crucial change 
and I think that it was a serious error, but I 
suppose that it is a matter of opinion. 

The Convener: To be fair, we are where we are 
at the moment, I suppose. 

We also raised an issue to do with clubs, which, 
we are told, has been addressed by the Licensing 
(Clubs) (Scotland) Regulations 2007, (SSI 
2007/76). Those regulations are on the agenda 
later and it does not look as if there are any issues 
with them. It looks as though they have covered 
the issue. 

Do we want to draw the guidance to the 
attention of the lead committee? That will have to 
be done clerk to clerk, because the Local 
Government and Transport Committee meets this 
afternoon. We will pass on the questions that we 
raised, the Executive response and the further 
correspondence and will point out that one issue 
has been addressed by the Licensing (Clubs) 
(Scotland) Regulations 2007. 

Members indicated agreement.
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Personal Licence (Scotland) Regulations 
2007 (SSI 2007/77) 

Food Supplements (Scotland) Amendment 
Regulations 2007 (SSI 2007/78) 

The Convener: No substantive points arise on 
either set of regulations but some minor points do. 

Scotland Act 1998 (Agency Arrangements) 
(Specification) Order 2007 (SI 2007/286) 

The Convener: No points have been identified 
on the order. 

Instruments Not Laid Before the 
Parliament 

Legal Profession and Legal Aid (Scotland) 
Act 2007 (Commencement No 1) Order 

2007 (SSI 2007/57) 

Avian Influenza (H5N1 in Wild Birds) 
(Scotland) Order 2007 (SSI 2007/61) 

Avian Influenza (H5N1 in Poultry) 
(Scotland) Order 2007 (SSI 2007/62) 

11:36 

The Convener: No substantive points have 
been identified on any of the orders, just a few 
minor ones. 

Before I close the meeting, the clerk would like 
to explain something. 

Ruth Cooper: I am sorry to harp on about 
amendments to the Aquaculture and Fisheries 
(Scotland) Bill, but I have to be very clear in the 
advice that I give you. If you lodge a manuscript 
amendment next week when an amendment could 
have been lodged this week, it will affect selection. 
Members should be aware of that, as it might 
influence the decision that you make today. I am 
not trying to persuade committee members either 
way, but I have to make you aware of what could 
happen. 

Mr Macintosh: I am confident that, if this 
committee decides to lodge a manuscript 
amendment, the Presiding Officer will select it. I 
understand what you are saying, Ruth, but if a 
committee lodges an amendment to a bill there is 
no real chance of its not being selected. 

The Convener: I tend to agree. 

Mr Macintosh: It was very sensible advice 
though. 

Mr Maxwell: Yes, Ruth is quite right to give us 
that reminder, but I would still prefer to wait and 
see what information comes from Executive 
officials. 

The Convener: Is that agreed? 

Members indicated agreement.

The Convener: Our next meeting will be next 
Tuesday. I thought we might be having a week’s 
rest, but we are not. 

Ruth Cooper: I am sorry. 

Meeting closed at 11:38. 

666



SUBORDINATE LEGISLATION COMMITTEE 

EXTRACT FROM THE MINUTES 

8th Meeting, 2007 (Session 2)

Tuesday 27 February 2007

Present: 

Janis Hughes Dr Sylvia Jackson (Convener) 
Mr Stewart Maxwell Euan Robson 
Murray Tosh 

Apologies were received from Mr Kenneth Macintosh (Deputy Convener).  

Delegated powers scrutiny: The Committee considered a response from the 
Executive to points raised on the delegated powers provisions in the following bill—

Aquaculture and Fisheries (Scotland) Bill as amended at Stage 2 

and agreed the terms of its report. 
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Murray Tosh: Given that both procedures are 
used in the 1997 act, why did you choose negative 
procedure in this case? 

Laurence Sullivan: As I said before, the 
generality of what is done by new sections 113CA 
and 113CB is set out elsewhere in the bill, so any 
modification of those sections under the power in 
new section 113CC would be made in the context 
of provisions in earlier sections. 

Murray Tosh: So you gave us too much 
information. 

The Convener: I asked our legal adviser about 
the matter. Like you, she is not 100 per cent 
certain about the Police Act 1997, but she thinks 
that quite a lot of the powers in it are subject to 
negative procedure. 

Laurence Sullivan: Yes. The powers in section 
125 of the 1997 act are subject to negative 
procedure. There are other powers—I think in 
sections 113C to 113F—that are subject to 
affirmative procedure. 

The Convener: Are there any further questions, 
or are members content with the power and the 
procedure? 

Murray Tosh: I do not hear any alarm bells 
ringing, so I think that we can let it go. 

Members indicated agreement.

The Convener: Part 5 of schedule 2 contains a 
power to amend schedule 2. The provision is 
unamended and is subject to affirmative 
procedure. Paragraph 26 of schedule 2 states: 

“Ministers may by order modify this schedule as they 
think appropriate.”

At stage 1, Stewart Maxwell expressed concern 
about the width of the power and the lack of legal 
argument to support it. We reported the matter to 
the lead committee on the ground that the scope 
of the power was unclear. We now have the 
Executive’s response. Does Stewart Maxwell have 
any further points? 

Mr Maxwell: It is clear that the Executive is 
sticking to its guns on the matter. Perhaps the 
officials could clarify the scope of the power. We 
were concerned about its breadth, but the 
Executive states in its response that, although the 
power is broad, it is clear. I ask the officials to 
expand on that. 

Laurence Sullivan: The bill gives ministers the 
same power to modify schedule 3. As the 
committee knows, schedules 2 and 3 are essential 
to the scheme because they specify what 
regulated work with children and adults is. The 
powers in paragraph 26 of schedule 2 and 
paragraph 15 of schedule 3 apply to those 
schedules in their entirety, so they are wide 
modification powers. 

A bill that was recently introduced proposes the 
establishment of a commissioner for older people. 
It might be thought that such a commissioner and 
their staff would do regulated work with adults and 
should therefore be subject to disclosure checks. 
The power in schedule 3 could be used to include 
in the scheme such a commissioner and their staff 
so that their work was covered in the same way as 
the work of teachers and social workers. 

We accept that the power is wide, but it is 
necessary for the development of the scheme. For 
example, the moderation of interactive electronic 
services was not included in the Protection of 
Children (Scotland) Act 2003, but, given the 
potential for future technological developments, 
we want to be able to include other types of work 
that should be regarded as child care or protected 
adult care. 

It is because the power is wide that we made it 
subject to affirmative procedure. 

Mr Maxwell: That is helpful. Part of the problem 
at stage 1 was that we were unclear about what 
was going to happen with the power. That is why I 
wanted you to put its purpose on the record. It is 
helpful that it is subject to affirmative procedure. 

The Convener: I should have pointed out that 
the second side of the annex to the Executive’s 
response elaborates on the point. 

Part 5 of schedule 3 contains a power to amend 
schedule 3. We raised the same point that we 
raised on schedule 2 and we received 
substantially the same response. Are members 
content with the clarification and with the fact that 
the power is subject to affirmative procedure? 

Members indicated agreement.

The Convener: Paragraph 26B(b) of schedule 4 
deletes a power in the Police Act 1997 to make 
regulations on the destruction of fingerprints.  

Ask members content to note the deletion? 

Members indicated agreement.

The Convener: I thank the officials for coming 
along and for the clarifications that they have 
given us. 

Aquaculture and Fisheries (Scotland) Bill: 
as amended at Stage 2 

The Convener: We considered the bill at our 
meeting last week. 

Section 25C is on the amount and payment of 
fixed penalties. Members will recall that the 
Executive officials supported the power to 
prescribe a scale of fixed penalties. The officials 
undertook to find out more information and write to 
us about other examples of such schemes. 
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We have now received their response, in which 
they say that the approach adopted was out of 
step with the approach that the Executive has 
taken in comparable circumstances in recent 
legislation. They have given an undertaking that 
an amendment will be lodged that will provide that 
the power cannot be used to prescribe amounts 
above 80 per cent of level 4 on the standard scale, 
which is currently set at £2,500. Our legal advisers 
are satisfied that the amendment will cap the 
amount that can be prescribed. What do members 
feel about that? 

Mr Maxwell: I feel that it is a step forward and I 
welcome it. We had a lengthy debate with officials 
on the point last week and I could not understand 
why they took the view that they did, which is why 
I wanted them to go away and come back with 
proof to back up their assertion that what they 
proposed was reasonable. What has happened is 
what I suspected would happen, which is that it 
has transpired that fixed penalties are mostly all 
dealt with in the same way and that the Executive 
was suggesting a new or different way of dealing 
with them. I am glad that it has decided to think 
again and to lodge an amendment to the bill. I do 
not understand why it could not have proceeded in 
that way in the first place because it seems 
perfectly sensible to set a maximum, as it now 
proposes to do. I am pleased. 

The Convener: Now that we have got back the 
information that we requested, does everyone 
agree with how the matter has been resolved? 
The power will still be subject to negative 
procedure, but we simply wanted clarity in relation 
to the setting of a maximum. 

Mr Maxwell: We argued that the use of negative 
procedure was fine. 

The Convener: The clerk tells me that we must 
clarify whether we are content with the powers in 
sections 25A, 25B(3) and 25B(5), which we did not 
make clear last week. Are members content with 
those powers? 

Members indicated agreement.

Executive Responses 

Local Governance (Scotland) Act 2004 
(Allowances and Expenses) Regulations 

2007 (draft) 

11:11 

The Convener: We move on to agenda item 3. 
We asked the Executive to explain why it had 
chosen to use in the same set of draft regulations 
a combination of enabling powers that are 
contained in different enabling acts and which are 
subject to different parliamentary procedures. Two 
weeks ago, we wrote to the Executive to convey 
our general concerns about the increasing use of 
that method. We have received replies on both 
points. 

First, the Executive has acknowledged that the 
approach that it adopted in the draft regulations 
was not in accordance with normal legislative 
practice, as we thought. Accordingly, it has 
withdrawn and relaid the regulations to address 
the points that we raised. We will consider the 
relaid regulations later in our agenda. 

It has been suggested that we should draw the 
attention of the lead committee and the Parliament 
to the regulations and the Executive’s failure to 
follow proper legislative practice. Do we need to 
do that, given that we will examine the new 
regulations later? 

Ruth Cooper (Clerk): We need to draw the 
attention of the lead committee and the Parliament 
to the regulations at hand. 

The Convener: Okay. Do members agree to 
report that the Executive, in using in the 
regulations a combination of enabling powers, 
some of which were subject to affirmative 
procedure and some of which were subject to 
negative procedure, did not follow proper 
legislative practice? It has acknowledged that and 
remedied the situation by relaying the regulations. 

Members indicated agreement.

The Convener: The second issue was the 
combination in a single instrument of negative 
procedure and no parliamentary procedure. The 
Executive has set out its position and the legal 
briefing contains a commentary on it. I invite 
responses from members. 

Mr Maxwell: My view has not changed since the 
last time we discussed the matter. The Executive 
has failed to make its argument. It is simply not 
possible to combine those two separate 
procedures in the same instrument. As the legal 
briefing says, if there was an objection to a part of 
an instrument that contained provisions made 
under powers that were subject to no 
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Aquaculture and Fisheries (Scotland) Bill 

Marshalled List of Amendments selected for Stage 3 

The Bill will be considered in the following order— 

Sections 1 to 38 Schedule
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 7 

Rob Gibson 

14 In section 7, page 5, line 8, at end insert— 

<(  ) in relation to a site in respect of which a licence, lease or planning permission for 
the operation of a fish farm has been granted, the maximum period of time which 
may elapse without the site being used for such operation.>  

After section 17 

Mr Ted Brocklebank 

1 After section 17, insert— 

<Gyrodactylus salaris: declarations etc. concerning certain items 

After section 5D of the 1937 Act (as inserted by section 17 above), insert— 

“5DA Gyrodactylus salaris: declarations etc. concerning certain items 

(1) Any person entering Scotland from outwith Great Britain who is in possession 
of any clothing or equipment which has been used in any waters in or adjacent 
to any country in which the parasite Gyrodactylus salaris is present must 
declare those items on entry into Scotland. 

5

10
(2) The Scottish Ministers must make such arrangements as they consider 

necessary for the examination and decontamination of any items of the type 
mentioned in subsection (1). 

(3) Any person who fails to comply with subsection (1) is guilty of an offence and 
liable on summary conviction to a fine not exceeding level 3 on the standard 
scale.”.>

Richard Lochhead 

1A As an amendment to amendment 1, line 14, at end insert— 
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<5DB Gyrodactylus salaris: report to the Parliament on other measures 

 The Scottish Ministers must, within one year of the date on which section 
(Gyrodactylus salaris: declarations etc. concerning certain items) of the 
Aquaculture and Fisheries (Scotland) Act 2007 (asp 00) comes into force, 
report to the Parliament on the steps they have taken to promote the adoption, 
at points of entry into the rest of Great Britain, of measures designed to prevent 
the entry into Scotland from within Great Britain of clothing or equipment 
which has been used in any waters in or adjacent to any country in which the 
parasite Gyrodactylus salaris is present.”.>

Richard Lochhead 

15 After section 17, insert— 

 <Gyrodactylus salaris: report to the Parliament on awareness campaign

After section 5D of the 1937 Act (as inserted by section 17 above), insert— 

“5DA Gyrodactylus salaris: report to the Parliament on awareness campaign

The Scottish Ministers must, within one year of the date on which the 
Aquaculture and Fisheries (Scotland) Act 2007 (asp 00) receives Royal Assent, 
report to the Parliament on the steps they have taken to— 

(a) prevent Gyrodactylus salaris from entering Scotland; 

(b) promote awareness of Gyrodactylus salaris,

including in particular details of any protocols or agreements entered into with 
other bodies in connection with such matters.”.> 

Section 21 

Mr Ted Brocklebank 

2 In section 21, page 12, leave out line 17 

Richard Lochhead 

12 In section 21, page 12, line 17, at end insert <(except in such circumstances as the Scottish 
Ministers may by regulations specify),”,> 

Section 23 

Dennis Canavan 

4 In section 23, page 13, line 14, at end insert <(but such a weekly close time must not include a 
Saturday or a Sunday)> 

Dennis Canavan 

5 In section 23, page 13, line 14, at end insert <(but such a weekly close time must not include a 
Saturday)> 

2
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After section 24 

Dennis Canavan 

6* After section 24, insert— 

<Repeal of Part 4 of, and schedule 3 to, the Salmon and Freshwater Fisheries 
(Consolidation) (Scotland) Act 2003

 The Scottish Ministers must, no later than 2 years after this Act receives Royal Assent, 
lay before the Parliament an order repealing Part 4 of, and schedule 3 to, the Salmon and 
Freshwater Fisheries (Consolidation) (Scotland) Act 2003 (asp 15).>  

Dennis Canavan 

7* After section 24, insert— 

<Scottish Anglers’ Trust 

(1) The Scottish Ministers must, no later than 2 years after this Act receives Royal Assent, 
lay before the Parliament proposals for the establishment of a Scottish Anglers’ Trust 
with the function of administering freshwater fishing in Scotland. 

(2) Proposals made under subsection (1) must include a proposed constitution for, and 
proposals for electing members to, that Trust.> 

Section 25 

Dennis Canavan 

10 In section 25, page 14, line 30, after <may> insert <, subject to subsection (6A),> 

Dennis Canavan 

11 In section 25, page 15, line 12, at end insert— 

<(6A) Despite subsections (5) and (6), regulations under this section must not 
introduce a complete prohibition on the use of— 

(a) lures, 

(b) live invertebrates as bait, 

 for the purposes of the definition of “rod and line” in section 4(1) of this Act in 
the case of fishing for freshwater fish. 

(6B) Subsection (6A) applies regardless of whether a complete prohibition is 
introduced by means of a single set of regulations under this section or by 
means of the cumulative effect of a number of sets of regulations under this 
section.>

Section 25C 

Sarah Boyack 

13 In section 25C, page 17, line 3, at end insert <, the amount of the maximum penalty on the scale 
being a sum not exceeding 80 per cent of level 4 on the standard scale> 

3
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Section 28 

Dennis Canavan 

8 In section 28, page 20, leave out lines 10 and 11 

Section 29 

Mr Ted Brocklebank 

3 In section 29, page 20, line 13, leave out <may> and insert <must> 

Section 36 

Dennis Canavan 

9 In section 36, page 23, line 19, at end insert— 

<(  ) section (Repeal of Part 4 of, and schedule 3 to, the Salmon and Freshwater 
Fisheries (Consolidation) (Scotland) Act 2003),>  

4
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Aquaculture and Fisheries (Scotland) Bill 

Groupings of Amendments for Stage 3 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill. The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be debated). Any 
procedural points relevant to each group are also noted. 

Groupings of amendments 

Note: The time limits indicated are those set out in the timetabling motion to be considered 
by the Parliament before the Stage 3 proceedings begin.  If that motion is agreed to, debate on 
the groups above each line must (subject to Rules 9.8.4A and 9.8.5A of Standing Orders) be 
concluded by the time indicated, although the amendments in those groups may still be 
moved formally and disposed of later in the proceedings.  

Group 1: Code of practice – unused fish farm sites
14

Group 2: Gyrodactylus salaris – prevention of entry into Scotland
1, 1A, 15 

Debate to end no later than 35 minutes after proceedings begin 

Group 3: Prohibition on the use of certain baits and lures
2, 12, 10, 11 

Notes on amendments in this group 
 Amendment 2 pre-empts amendment 12 

Group 4: Management of freshwater fisheries
4, 5, 6, 7, 9 

Debate to end no later than 1 hour 5 minutes after proceedings begin 

Group 5: Sea fisheries – maximum penalty for fixed penalty notices
13
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Group 6: Offence of intentionally introducing live fish or spawn into inland waters –
evidence of a single witness
8

Group 7: Payments in respect of fish destroyed
3

Debate to end no later than 1 hour 20 minutes after proceedings begin 

2
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 60 Session 2 

Meeting of the Parliament 

Thursday 1 March 2007 

Note: (DT) signifies a decision taken at Decision Time. 

Aquaculture and Fisheries (Scotland) Bill – Stage 3: The Bill was considered at 
Stage 3.  

Amendment 13 was agreed to without division. 

The following amendments were disagreed to (by division)— 

14 (For 32, Against 70, Abstentions 0) 
1A (For 43, Against 59, Abstentions 0) 
1 (For 43, Against 57, Abstentions 0) 
15 (For 43, Against 59, Abstentions 0) 
2 (For 11, Against 80, Abstentions 0) 
12 (For 36, Against 65, Abstentions 0) 
4 (For 26, Against 73, Abstentions 0) 
5 (For 26, Against 74, Abstentions 0) 
6 (For 33, Against 68, Abstentions 0) 
7 (For 10, Against 91, Abstentions 0) 
8 (For 4, Against 95, Abstentions 0) 
3 (For 13, Against 87, Abstentions 1) 

The following amendments were not moved: 10, 11 and 9. 

The Presiding Officer extended the time-limits under Rules 9.8.4A(c) and 9.8.4A(a).  

Aquaculture and Fisheries (Scotland) Bill – Stage 3: The Minister for 
Environment and Rural Development (Ross Finnie) moved S2M-5630—That the 
Parliament agrees that the Aquaculture and Fisheries (Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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Parliamentary Bureau Motion 

14:55 

The Deputy Presiding Officer (Murray Tosh): 
The next item of business is consideration of 
business motion S2M-5666, in the name of 
Margaret Curran, on behalf of the Parliamentary 
Bureau, setting out a timetable for stage 3 
consideration of the Aquaculture and Fisheries 
(Scotland) Bill. I invite any member who wishes to 
speak against the motion to press their request-to-
speak button now. 

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

Aquaculture and Fisheries (Scotland) Bill, debate on groups 
of amendments shall, subject to Rule 9.8.4A, be brought to 
a conclusion by the time limit indicated, each time limit 
being calculated from when the Stage begins and excluding 
any periods when other business is under consideration or 
when a meeting of the Parliament is suspended (other than 
a suspension following the first division in the Stage being 
called) or otherwise not in progress:  

Groups 1 and 2:  35 minutes 

Groups 3 and 4:  1 hour 5 minutes  

Groups 5, 6 and 7: 1 hour 20 minutes.—[Ms 
Margaret Curran.]

The Deputy Presiding Officer: Two members 
wish to speak against the motion. Do they really 
mean to do so? 

Roseanna Cunningham (Perth) (SNP): No, 
Presiding Officer. I pressed my request-to-speak 
button earlier, when trying to get in during question 
time. 

The Deputy Presiding Officer: I understand. In 
fact, no members now wish to speak against the 
motion. 

Motion agreed to. 

Aquaculture and Fisheries 
(Scotland) Bill: Stage 3 

14:56 

The Deputy Presiding Officer (Murray Tosh): 
The next item of business is stage 3 proceedings 
on the Aquaculture and Fisheries (Scotland) Bill. 
Members will be aware that they require the bill as 
amended at stage 2—SP Bill 67A—the marshalled 
list containing all the amendments that have been 
selected for debate and the groupings that have 
been agreed. Members will be familiar by now with 
the division bells. There will be a five-minute 
suspension for the first division, with any other 
divisions being either of 30 seconds or 60 
seconds. 

Section 7—Code of practice 

The Deputy Presiding Officer: The first group 
of amendments is on the code of practice: unused 
fish farm sites. Amendment 14, in the name of 
Rob Gibson, is the only amendment in the group. 

Rob Gibson (Highlands and Islands) (SNP): 
During stage 2, I raised the question of the way in 
which the approved code of conduct would act in 
terms of fish farms. That is a core element of part 
1 of the bill. There is a need for clarity about the 
tenure of fish farm leases and about fish farm 
planning permissions that will follow. 

Through a freedom of information request, I 
found out that, of the 252 salmon leases that were 
established by the Crown Estate, in 2004 121 
reported nil production, in 2005 the figure was 126 
and in 2006 it was 140. Indeed, 67 leases reported 
nil production for the period 2004-06. 

The Crown Estate does not seem to have the 
mechanisms to ensure that sites, once leased, are 
actually used. Because many of the sites are 
owned by large organisations, such as Pan Fish, 
which has a huge range of locations and leases, 
amendment 14 would not be a form of 
overregulation or micromanagement. The bill 
should take account of the need to underpin 
access for small companies and new players in 
the business. 

Yesterday, we debated organic food. We know 
that demand exists for organic salmon and that we 
could do with more of it. Small firms in that market 
are very different from the near-monopoly, mass-
market producers such as Pan Fish. I contend that 
amendment 14 would make it possible for more 
small firms to get involved. 

The only way to ensure that Crown Estate 
leases are subject to effective planning 
permissions under the Planning etc (Scotland) Act 
2006 is to impose time limits on the use of sites in 
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the planning permissions. It should not just be that 
people have to start using sites within five years; 
there should be a more detailed time imposition. 
That would have to be underpinned by the code of 
practice, which the bill will allow the Executive to 
alter. The issue that I have outlined is major.  

15:00 

The minister might have discussed with Alasdair 
Morrison the mechanisms for individuals to 
challenge competition breaches through the 
Competition Commission, but I do not recall 
viewing the timetable for taking big companies to 
task or the bureaucracy that is involved in that. I 
cannot fail to note that such companies keep 
applying for more sites. In the debate about the 
Clyde fishery, the planning application that has 
been mentioned most recently is the one from 
Marine Harvest for a site off South Corriegills in 
Arran, which has the potential to interfere with an 
agreement between the Community of Arran 
Seabed Trust and the Clyde Fishermen’s 
Association to create a scallop seeding area there. 

If large firms such as Marine Harvest are not 
using all their sites—and there is lots of evidence 
that they have plenty to choose from—controlling 
whether they could get more sites would not be 
micromanagement by the Executive; it would be 
proper management. Given the ministerial 
commitment to a statutory underpinning for the 
historic agreement between Clyde Fishermen’s 
Association and COAST, it is surely obvious that 
the Executive should augment the approved code 
of practice with amendment 14, which would limit 
the length of time that a fish farm operator could 
have a site if it was not in use. 

I move amendment 14. 

The Deputy Minister for Environment and 
Rural Development (Sarah Boyack): 
Amendment 14 is the same as a probing 
amendment that Rob Gibson lodged at stage 2. I 
said then that the Executive’s intention was to 
strike a balance in the bill between regulation and 
not undermining investor confidence in the 
industry. The bill is appropriate regulation and 
retains the commercial freedom that our 
aquaculture industry requires to remain 
competitive. That approach has been welcomed 
by the Environment and Rural Development 
Committee and it would be disrupted if the 
Parliament were to accept amendment 14. 

Rob Gibson mentioned the Planning etc 
(Scotland) Act 2006. The five-year time limit on 
undertaking development has been reduced to 
three years under that act, so there has been a 
reduction in the timescales. At stage 2, I gave the 
committee a number of examples of the legitimate 
commercial reasons that might prevent the 

development of particular fish farm sites at any 
given time. I also explained at stage 2—and 
subsequently in correspondence to Alasdair 
Morrison, which I copied to the convener of the 
Environment and Rural Development 
Committee—that any companies that believe 
themselves to be subject to unfair competition may 
take that up with the Office of Fair Trading. 

Given the probing nature of Rob Gibson’s stage 
2 amendment and the fact that he withdrew it, I 
was not required to consider its legal effect in 
detail. However, the proposal is now before the 
Parliament in amendment 14, and I must consider 
its effect. Amendment 14 seeks to include a time 
limit within the code of conduct that the Scottish 
ministers may approve under section 7. Section 8 
requires the Scottish ministers to monitor 
compliance with any such code and gives them 
the power to issue notices that require the taking 
of such steps as they consider necessary to 
secure compliance with the code. Contravention of 
such a notice without reasonable excuse would be 
an offence. 

The legal effect of amendment 14 would not be 
to force companies to free up undeveloped sites, 
nor even to encourage them to do so, but to give 
an unreasonable degree of power to the Scottish 
ministers. I doubt that Rob Gibson really intends 
that the Scottish ministers should be able to force 
the occupiers of fish farm sites to operate a 
business on those sites on pain of criminal 
sanction, but that would be the effect of his 
amendment 14 were it to become law. 

I fully understand the concern that lies behind 
amendment 14, which is that companies may be 
stifling competition by hanging on to potential fish 
farm sites and thereby limiting the opportunities for 
other companies and the potential growth of the 
aquaculture industry. As I said at stage 2, the 
issue is important, and the Executive takes an 
active interest in the work that Fisheries Research 
Services, the Crown Estate, the Scottish 
Environment Protection Agency and the Scottish 
Salmon Producers Organisation are doing on site 
use and availability and the efficiency of site 
sharing among key players. Rob Gibson’s 
amendment 14 would not be effective in 
preventing abuse that involved anti-competitive 
practices or agreements or abuse of a dominant 
position. That would be a matter for the 
competition authorities.  

I urge Rob Gibson to withdraw amendment 14 
for the reasons that I have outlined. 

Rob Gibson: As the Environment and Rural 
Development Committee’s stage 1 report 
suggested, 

“the long-term retention of sites which are left inactive is 
unacceptable.”
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I have listened to the minister saying that she does 
not want to criminalise such a situation, but my 
amendment 14 would allow the Executive to make 
the point that, as such a large number of sites—
more than half the sites in existence—are not 
being used, something extra special must be done 
to bring them into production. 

In our party, we believe that the difficulties that 
small companies face in using the OFT 
mechanism make its use more wishful thinking 
than a real opportunity. The time and the cost that 
would be involved in small companies trying to get 
a decision shift the balance very much in favour of 
the largest firms and against potential smaller 
incomers into the business. We want more 
entrepreneurs. We want young people to come 
into the business. How are people going to be able 
to start using any of the sites? That is the 
question. 

Amendment 14 would open up potential for 
unused sites. I do not see how there can be an 
objection to it, because it depends on actions 
being taken by the Executive, which could go 
down the criminal route or could allow for a 
tougher approach to be taken with planning 
applications and advice. People should not just be 
advised to start development within three years; 
sites must be used each year, with their use being 
surveyed. The practical interpretation of 
amendment 14 would come in secondary 
legislation. The principle is one of opening up 
sites. 

The Deputy Presiding Officer: The question is, 
that amendment 14 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. I suspend the meeting for five minutes.  

15:07 

Meeting suspended. 

15:12 

On resuming—

The Deputy Presiding Officer: We will proceed 
with the division. 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  

Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
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McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 32, Against 70, Abstentions 0. 

Amendment 14 disagreed to. 

After section 17 

The Deputy Presiding Officer: Group 2 is on 
the prevention of entry into Scotland of 
Gyrodactylus salaris. Amendment 1, in the name 
of Ted Brocklebank, is grouped with amendments 
1A and 15. 

Mr Jamie McGrigor (Highlands and Islands) 
(Con): This Parliament passes laws on all sorts of 
things, but only rarely can we honestly say that it 
is faced with an issue as important as that of 
Gyrodactylus salaris, the infamous salmon 
parasite that has devastated fish stocks and river 
systems on the continent. Although GS has not yet 
appeared in Scotland, it might be only a matter of 
time until it does unless we take action to combat 
the threat. At present, if anglers take a fishing trip 
to Norway, there is nothing to stop them, upon 
their return to Scotland, continuing to fish with 
equipment that might be contaminated. The threat 
is obvious, but what should we do about it? 

15:15 

Let me quote directly from the Executive’s 
document on GS, which was produced for 
ministers by experts at the institute of aquaculture 
at the University of Stirling and Glasgow 
Caledonian University business school. According 
to that document, which I have with me, the cost to 
the economy if GS became widespread would be 
£34.5 million per year in lost household income, 
£44.8 million in lost expenditure, and a staggering 
£633 million in net economic value lost. The 
document also estimates that almost 2,000 full-
time equivalent jobs would be lost annually. 

What does the excellent document suggest that 
we should do to prevent such an economic and 
ecological catastrophe? I quote: 

“The probability of GS entering the UK could be reduced 
considerably by the provision of disinfection stations at 
ports”.

It also says: 

“The total estimated cost of these measures … is £6m”.

That cost is small in comparison with the net 
economic value of £633 million. 

Furthermore, the measures that are outlined in 
amendment 1 were enthusiastically endorsed by 
every member of the Environment and Rural 
Development Committee in its stage 1 report. At 
that time, the deputy minister was convener of the 
committee. Paragraph 99 of the report states: 

“The Committee does not see why more robust 
measures should not also be developed at ports of entry—
such as a requirement to make a declaration at customs 
points if carrying fishing gear or other water-sports 
equipment”.

We know who the convener of the committee was, 
so why, when Ted Brocklebank heeded the 
committee’s recommendation and duly lodged an 
amendment at stage 2, did the deputy minister 
reject it and her Labour and Liberal Democrat 
colleagues on the committee vote it down? 

The measures that are outlined in amendment 1 
may not be enough to stop GS, not least because 
it could arrive via England or Wales, but they 
would send a signal to the United Kingdom 
Government that we are deadly serious in 
combating that parasite and that similar measures 
must be implemented across the country. 

Alasdair Morgan (South of Scotland) (SNP): 
Will the member give way? 

Mr McGrigor: Presiding Officer, may I give 
way? 

The Deputy Presiding Officer: That is entirely 
at your discretion. 

Mr McGrigor: I will happily give way. 

Alasdair Morgan: For the sake of other 
members, will Mr McGrigor explain precisely how 
proposed new section 5DA(1) of the Diseases of 
Fish Act 1937 is intended to work? How would 
persons entering Scotland from outwith Great 
Britain declare the items in question on entry into 
Scotland? 

Mr McGrigor: Presumably, if someone came to 
a Scottish airport, they would declare the items 
there. We would not have the power to make them 
declare the items at a UK airport, but the same 
measures could be introduced at Westminster by 
a Sewel motion or some such method. 
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Members will agree that £6 million is a small 
price to pay to ensure that we do all that we can to 
prevent the awful GS parasite from getting here. 
We may not succeed, but surely we have a moral 
obligation in Scotland to give it our best shot. 

I move amendment 1. 

Richard Lochhead (Moray) (SNP): I will speak 
to amendments 1A and 15. I agree with Jamie 
McGrigor, not only with regard to the fact that the 
Parliament makes lots of laws but on some of his 
other points. 

I lodged amendment 1A because, if the 
Parliament chooses to support Jamie McGrigor’s 
amendment 1, the SNP’s amendment will 
strengthen it by ensuring that the minister reports 
back to the Parliament within a year of the act 
coming into force on exactly what measures have 
been taken in conjunction with other UK 
authorities to stop GS coming into the country. I 
lodged the same amendment as stand-alone 
amendment 15, so that it can be voted on 
separately if the Parliament does not support 
amendment 1. 

We can all agree that, if GS arrives in Scotland, 
it will be utterly devastating first and foremost for 
our rural economy, particularly for our freshwater 
fisheries, related tourism and jobs, and for the 
other industries that use our rivers, particularly the 
whisky industry and, increasingly, the renewable 
energy industry. It will also damage Scotland’s 
image, which will be done no good whatever if we 
have rivers in which all the wildlife has been killed. 

I, too, will quote from the Environment and Rural 
Development Committee’s report on the bill, which 
says that the Association of Electricity Producers 
said in relation to the River Tay: 

“If such an incident were to happen, we would have an 
on-going containment problem for evermore. Instead of 
thinking of ways of treating or containing it, we should be 
putting our minds to preventing it from entering our water 
system in the first place.”—[Official Report, Environment 
and Rural Development Committee, 24 October 2006; c 
3576.] 

That shows that prevention is better than cure. I 
was going to quote the committee’s 
recommendation in paragraph 99, with which we 
agree, but Jamie McGrigor did that. 

On the damage that would be done to the 
whisky industry—as the representative of Moray, it 
is close to my heart—I have an e-mail that the 
whisky industry sent following the recent GS 
contingency planning exercise. The industry says: 

“the exercise made it clear that if GS comes to Scotland 
then eradication will not be quick even if chemicals are 
employed … Repeat dosing of watercourses would mean 
repeated disruption to distilling activities and a higher 
likelihood of a negative impact on international consumer 
confidence. This has re-inforced our view on the 
importance of focusing on preventative measures.”

It also says that the Government’s assessment of 
the economic damage that would result from an 
outbreak of GS 

“makes no mention of the broader impact … on the Scotch 
Whisky brand reputation internationally and consumer 
confidence.”

I highlight that e-mail to the Parliament to 
reinforce the fact that the issue affects not just 
freshwater fisheries and anglers, although they are 
extremely valuable economically and for jobs, but 
other industries that use our river systems for their 
own ends, such as the renewable energy and 
whisky industries. It is imperative that we support 
the taking of steps at ports of entry, which the 
committee and the wider sectors that the debate 
affects support. It is also imperative to ask 
ministers to report to Parliament within one year of 
the act coming into force, to ensure that the issue 
is a priority for the Government. 

I move amendment 1A. 

The Minister for Environment and Rural 
Development (Ross Finnie): I do not disagree 
with Jamie McGrigor’s point that Gyrodactylus 
salaris is an extremely important disease to deal 
with, and the Executive has no difficulty in 
agreeing that its potential impact is serious. 
Therefore, I do not necessarily disagree with 
Richard Lochhead, either. However, my concern is 
that although Jamie McGrigor and Richard 
Lochhead highlighted the disease’s importance 
and the need to be alert to it, neither of them 
established whether the risk is high or how the 
disease is most likely to be transmitted. 

The expert reports to which Jamie McGrigor was 
keen to refer in relation to the disease’s 
importance make it clear that experts and 
scientists have assessed as “extremely low” the 
risk of Gyrodactylus salaris entering the United 
Kingdom via fishing and boating equipment. Of 
relevance to that assessment is the knowledge 
that where the disease has occurred in Norway, 
equipment has never been implicated in the 
parasite’s transmission between rivers. I and the 
Executive take seriously this extremely important 
matter, but transmission has not occurred by the 
means that amendment 1 or amendment 1A 
suggests. We must ensure that people who 
engage in fishing are as aware as everybody else 
is of the high risk. 

Amendment 1 is not particularly workable. Often, 
points of entry from infected areas are not staffed 
by customs officials and, when they are, it is 
impractical to check every passenger. More 
important, the veracity of any declaration—if one 
were given—could not be established. That view is 
shared by HM Revenue and Customs, which was 
approached about the matter, and by the salmon 
angling representatives on the Gyrodactylus 
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salaris task force that we established to develop 
our contingency plan. 

Our preferred approach is to raise the ante by 
making all those who engage in relevant activity 
far more aware of the potential risks that are 
attached to the disease and of the considerable 
impact that any outbreak would have on 
Scotland’s economy. Therefore, we have arranged 
a campaign, to which we are devoting additional 
resources. We are engaging with all people who 
come to Scotland and who book holidays here to 
advise and inform them of the danger that is 
associated with their bringing in the disease. 

Richard Lochhead: I appreciate the fact that 
the minister has strong views on Ted 
Brocklebank’s amendment. However, the SNP’s 
amendment 1A simply asks ministers to report 
back to Parliament within one year. Surely he has 
no objection to that. 

Ross Finnie: I am addressing the amendments 
in the order in which they were spoken to. I know 
that Richard Lochhead is anxious for me to 
respond to his amendments, but he must not get 
excited. I am dealing with the substance of Mr 
McGrigor’s point. Public information is the 
important thing; therefore, I hope that Mr McGrigor 
will withdraw amendment 1. 

I turn to amendments 1A and 15—I hope that 
this will calm the SNP front bench. It is entirely 
reasonable to expect that Parliament will be 
informed at any time of steps that are being taken 
to resist the importation of serious diseases such 
as gyrodactylosis. However, that is something that 
people would expect at any time. They would 
expect developments to be reported and they 
would expect ministers to report the fact should 
incidences of the disease arise in mainland 
Europe. The public should be informed of that—
indeed, there may have to be a reassessment of 
the risk that has already been identified. 
Therefore, although that is perfectly plausible and, 
as a minister, I have no difficulty in undertaking to 
provide that information to Parliament, I do not 
think that that is a matter to be enshrined in 
statute. I do not believe that the matter requires 
statutory underpinning within the bill; therefore, I 
invite Mr Lochhead to withdraw amendment 1A 
and not to move amendment 15. 

The Deputy Presiding Officer: Because the 
lead amendment is subject to amendment, we will 
have two winding-up speeches. Mr McGrigor will 
wind up the debate on amendment 1 and Mr 
Lochhead will wind up the debate on amendment 
1A. 

Mr McGrigor: I listened closely to what Mr 
Finnie said, but I still think that we should take 
further measures to strengthen prevention of the 
parasite ever reaching Scottish rivers. For years, 

the Atlantic Salmon Trust and others have issued 
leaflets about Gyrodactylus salaris, and I feel that 
the Parliament should be strengthening their arm. I 
re-emphasise to members the fact that 
amendment 1 would merely insert into the bill the 
cross-party recommendation of the Environment 
and Rural Development Committee—a
recommendation that was also cited in the expert 
report that was commissioned by ministers last 
year. 

Gyrodactylus salaris has destroyed river 
systems in Norway. If it ever came here, it would 
not only destroy our rivers, but could badly 
damage the whisky industry, fish farming, the 
recreational angling sector and associated tourism 
all over Scotland. We simply cannot allow that to 
happen. That is a nightmare scenario, and we 
should do our best to prevent it from happening. I 
therefore urge members, despite the assurances 
from the Executive, to back amendment 1, in the 
name of Ted Brocklebank, and amendments 1A 
and 15, in the name of Richard Lochhead. 

Richard Lochhead: I, too, will press my 
amendments. It would be good to place in the bill 
an obligation on the ministers to report back within 
one year of the act coming into force. That is not a 
huge demand, and the minister has already said 
that he would be prepared to report back at some 
stage. Let us ensure that that happens, given that 
the issue is crucial for the industries involved. 

The Deputy Presiding Officer: The question is, 
that amendment 1A be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Lochhead, Richard (Moray) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
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Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  

Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 43, Against 59, Abstentions 0. 

Amendment 1A disagreed to. 

15:30 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Lochhead, Richard (Moray) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
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Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 43, Against 57, Abstentions 0. 

Amendment 1 disagreed to. 

Amendment 15 moved—[Richard Lochhead]. 

The Deputy Presiding Officer: The question is, 
that amendment 15 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Lochhead, Richard (Moray) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
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Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 43, Against 59, Abstentions 0. 

Amendment 15 disagreed to. 

Section 21—Rod and line 

The Deputy Presiding Officer: Group 3 is on 
prohibition on the use of certain baits and lures. 
Amendment 2, in the name of Ted Brocklebank, is 
grouped with amendments 12, 10 and 11. In the 
event that amendment 2 is agreed to, amendment 
12 will be pre-empted. 

Mr McGrigor: Amendment 2 seeks to remove 
the paragraph—section 21(2)(aa)—that was 
inserted by an amendment in the name of the 
minister at stage 2. Section 21(2)(aa) implements 
the Executive’s intention to ban the use of live fish 
as bait. 

I totally understand that the minister’s primary 
concern in introducing the provision in section 
21(2)(aa) is to prevent the contamination of waters 
with alien species that are used as live bait, but I 
am far from convinced that such practices are 
responsible for any more than a small percentage 
of the alien species that appear in our lochs and 
rivers. I would support the minister if she were to 

introduce a Danish-style ban on live bait by 
banning the use of live bait that had not been 
caught on the same day and in the same 
waterway that is being fished. However, I worry 
that, in outlawing completely the use of live bait, 
we may be using a sledgehammer to crack a nut. 

The fact remains that the use of live bait is a 
thoroughly well-established practice among pike 
fishermen, who travel from far and wide to 
Scotland’s lochs to enjoy some of the best pike 
fishing anywhere in the British isles or the world. In 
my view, the Parliament should do all that it can to 
further the growth of coarse angling generally and 
pike fishing specifically. Therefore, I worry that 
including the provision on the face of the bill will 
send out all the wrong signals to the coarse 
fishermen who currently come to Scotland and to 
those who are considering coming here in the 
future. 

I fully understand the minister’s concerns, but I
ask her with all sincerity to consider whether there 
might be a better way forward to deal with all our 
concerns about alien species without 
implementing a total ban on the practice of using 
live bait. As well as supporting amendment 2, in 
the name of Ted Brocklebank, I will support 
amendments 12, 10 and 11, in the names of 
Richard Lochhead and Dennis Canavan. 

I move amendment 2. 

Richard Lochhead: If members listened closely 
to Jamie McGrigor’s speech, it will have been 
obvious that he was speaking more in favour of 
amendment 12, in my name, than amendment 2. 
Amendment 2 would mean that there would be no 
ban on the use of live vertebrates, whereas 
amendment 12 accepts that there should be a ban 
in the bill but that, at a future date, the minister 
should have the power to introduce exemptions. 

The reason why we cannot lift a ban completely 
is that it is imperative that we take a belt-and-
braces approach to preventing alien species from 
going into our rivers—in the past, that has caused 
much damage to indigenous species—to protect 
biodiversity in Scotland’s rivers. We need a ban of 
some kind to ensure that that does not happen. 

On the correspondence between the Scottish 
Federation for Coarse Angling and the minister’s 
office in recent months, there is perhaps a case for 
making exemptions in the future. I know that the 
federation and the minister have been batting 
correspondence back and forth. It has been 
claimed that if we take live vertebrates from the 
river and use them as bait in the same river, that 
would not pose a threat to biodiversity and would 
certainly not introduce alien species to the river. 

My amendment 12 would leave it open to the 
minister to bring back exemptions in the future, but 
it would ensure that there were no unintended 
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consequences of that. It is a sensible amendment, 
because all it would do is give the minister the 
option to bring back an exemption at some future 
date after further discussions with the fisheries 
sector and with the coarse anglers in particular. It 
is as simple as that. I urge members to support the 
SNP’s amendment 12, because Jamie McGrigor’s 
amendment 10, which he did not speak to, does 
not make sense and would pose a threat to 
biodiversity in Scotland’s rivers.

Dennis Canavan (Falkirk West) (Ind): 
Amendments 10 and 11 would mean that 
ministers could not introduce a complete ban on 
fishing with live invertebrates as bait or a complete 
ban on lures. Many children and young people’s 
introduction to angling is fishing with a worm, 
maggot or spinning rod and reel with a small metal 
lure. It can be difficult for young children to learn 
fly fishing, although they might graduate to that 
skill. The use of a worm, maggot or small lure is 
much easier and potentially more successful. That 
is how many children get their first catch, which 
they will probably remember for the rest of their 
lives. I do not think that we should deprive children 
and young people of that exciting experience. It 
would be wrong for ministers to introduce a 
complete ban on the use of all live invertebrates 
as bait or a complete ban on all lures. I ask the 
deputy minister for appropriate assurances. 

Eleanor Scott (Highlands and Islands) 
(Green): This issue was discussed extensively at 
stage 2. The Environment and Rural Development 
Committee recommended in its stage 1 report that 
the Executive introduce a ban on live vertebrate 
baits, which it said that it was minded to do. 

For me, two issues are involved. The first, which 
motivated the Executive, is biodiversity and the 
risk of fish used as bait becoming established in 
an area where they did not belong and posing a 
threat to the native species. The second issue is 
fish welfare. It is acknowledged that fish are 
sentient beings and I do not think that it is right 
that live vertebrates be used as bait. 

I have no problems with what Dennis Canavan 
said about the importance of being able to fish 
with lures and invertebrates. I am very supportive 
of angling and I would never want to stop people 
using invertebrates, which come into quite a 
different category. 

However, I do not believe that using live fish as 
bait is acceptable nowadays. I accept that that 
puts me at odds with the Pike Anglers Club of 
Great Britain, with which I have corresponded. The 
first thing that one sees on its website is 
instructions for fishing for pike with dead bait, so it 
is not inevitable that one must fish for pike with live 
bait—although I accept that the club says that 
using live bait provides better sport at a certain 
time of year. In this day and age, we should not be 
using live fish as bait. 

I accept the points about biodiversity that have 
been made. I have no problems with the point that 
Dennis Canavan made, but the bill as it stands—
as amended at stage 2—takes the right approach. 

Sarah Boyack: The bill already includes an 
enabling provision, which was introduced in 
section 25, to allow for a prohibition of the use of 
live vertebrates as bait to be made through 
subordinate legislation. That would allow for the 
use of specific baits and lures, such as live 
vertebrates, to be prohibited in fishing for 
freshwater fish. 

Following concerns that were raised by many 
stakeholders about the risk of adverse effects on 
biodiversity in our inland waters from the use of 
unused live bait, we decided that putting the 
provision on the face of the bill would make the 
policy absolutely clear. The Environment and 
Rural Development Committee endorsed that 
position in its stage 1 report and the bill was 
amended at stage 2 to include such a provision. 
Ted Brocklebank’s amendment 2 would remove 
that provision. 

I want to refute some of the myths that have 
been flying around about this issue during the past 
few weeks. First, it has been suggested that the 
provision that was inserted at stage 2 was some 
kind of late amendment aimed at getting through a 
new policy at the end of the process. It was not. 
The prohibition on the use of live vertebrates was 
first proposed in the Executive’s green paper 
“Scotland’s freshwater fish and fisheries: Securing 
their future”, which was published in August 2001. 
It was subsequently debated thoroughly in the 
freshwater fisheries forum and included in the 
consultation document that was issued in 
December 2005. The response to the question in 
that consultation was four to one in favour of a 
ban. 

I acknowledge that the strongly held views for 
and against the use of live vertebrates as bait tend 
to split along the lines that are associated with 
different branches of the sport. Those who wish to 
fish for predatory fish such as pike want no ban, 
whereas those who fish for other fish want a ban. 
It has been argued that introducing the ban simply 
supports the views of the latter group, but those on 
both sides of the argument share the same 
environment, and the fact remains that the use of 
live vertebrates by one group could compromise 
the environment and the fishing of another group. 

The second point has been raised by several 
people; Eleanor Scott mentioned it today. The ban 
is not about welfare, and the Executive’s next step 
will not be to prohibit the use of worms and 
maggots, if not fishing itself. I emphasise that the 
Executive has been consistent on that issue from 
day one. The issue is one of biodiversity, and I 
welcome Richard Lochhead’s acknowledgement 
that biodiversity must be the central issue. 
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There is also a myth that live vertebrates are not 
a problem. That is not so. The use of live 
vertebrates as bait has resulted in the 
translocation of live fish from one body of water to 
another. We need only look at Loch Lomond to 
see what has happened. The loch now supports a 
number of fish species that are new to the loch. 
One of those species, the ruffe, is now the most 
numerous fish in the loch and it is thought to pose 
a major threat to the loch’s indigenous powan, 
which is an internationally important species of 
freshwater fish found in Loch Lomond and Lock 
Eck and which is listed in the habitats directive. 

The use of lures and dead fish—often marine 
species such as sprat or mackerel—gives anglers 
an ample range of methods and there is no need 
to put biodiversity at risk. We do not want to 
suggest that pike anglers should not come to 
Scotland; they will still be very welcome. 

Although the use of live vertebrates is supported 
by a minority, support for a ban was, and remains, 
widespread. The case for prohibition is compelling. 
That was also the view of the majority of members 
on the Environment and Rural Development 
Committee. 

I ask Jamie McGrigor to consider withdrawing 
amendment 2 for the reasons that I have outlined. 
I listened carefully to Richard Lochhead’s 
arguments in favour of amendment 12. We have 
to focus on the issue of our native biodiversity. 
The fact that it has been compromised in some 
places does not mean that we should allow that to 
continue in others. The Executive’s view is that the 
risk is just too great. I ask Richard Lochhead not to 
press his amendment. The Executive’s position is 
clear and is supported by the majority: the 
provision should stay in the bill. 

Taken together, the effect of Dennis Canavan’s 
amendments 10 and 11 would be that Scottish 
ministers would not be able to make conservation 
regulations that would completely prohibit the use 
of lures or live invertebrates as bait either directly 
or as a result of the cumulative effects of sets of 
regulations. Some stakeholders are concerned 
that banning the use of live vertebrates as bait will 
also mean a ban on the use of live invertebrates, 
or that it would be followed by such a ban. That is 
not the case, and I am happy to repeat the 
commitment that I gave at stage 2: the Executive 
supports angling and does not intend to ban the 
use of live invertebrates as bait. 

I met Dennis Canavan and I fully understand 
that the use of worms and maggots as bait and 
certain spinners as lures is central to the 
introduction of many young people to the sport of 
angling. I assure him that it is certainly not our 
intention to put any obstacles in the way of 
potential new entrants to the sport; quite the 
contrary. 

By introducing new section 51A into the Salmon 
and Freshwater Fisheries (Consolidation) 
(Scotland) Act 2003, section 25 of the bill 
addresses the need that was identified by 
stakeholders for a set of appropriate tools that 
may be used when there are conservation 
concerns about freshwater fish. If the appropriate 
response to an identified problem includes 
prohibiting specified lures or baits, the appropriate 
regulation can be made. 

Scottish ministers can make regulations only if 
they are satisfied that it is necessary or expedient 
to do so for the conservation of freshwater fish. 
That power is not available to be used for any 
other reason. For example, it could not be used to 
ban the use of live invertebrates as bait solely on 
supposed welfare grounds.  

Before any regulations are made, a system of 
checks and balances will apply. There is a 
requirement that ministers must consult and take 
advice from a range of bodies, including the 
Fisheries Research Services, SEPA and 
environmental non-governmental organisations; 
the views of anglers must be sought, too, of 
course. Ministers must always be proportionate 
and reasonable in the action that they take. The 
final check and balance is that they will have to 
persuade the Parliament of what they want to do. 

As I have explained, the Executive has no 
intention to ban completely the use of any lure or 
of live invertebrates as bait, and we can see no 
circumstances in which section 25 would be used 
to introduce such a complete ban. Dennis 
Canavan’s amendments 10 and 11 are 
unnecessary and, on the basis of the reassurance 
that I have provided, I ask him not to move them. 

Mr McGrigor: I hear what the minister says and 
I certainly agree that the movement of fish from 
one catchment area to another in which they are 
an alien species should be avoided. However, I do 
not see why that means that a method that has 
been used by pike fishermen since time 
immemorial should have to be banned. Surely the 
ban should be on bringing fish from one catchment 
area to another water. As I do not agree with what 
the minister has said, I intend to press amendment 
2. 

The Deputy Presiding Officer: The question is, 
that amendment 2 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR

Aitken, Bill (Glasgow) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
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Gallie, Phil (South of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Petrie, Dave (Highlands and Islands) (Con) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  

Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 11, Against 80, Abstentions 0. 

Amendment disagreed to. 

Amendment 12 moved—[Richard Lochhead]. 

15:45 

The Deputy Presiding Officer: The question is, 
that amendment 12 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Lochhead, Richard (Moray) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
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Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 36, Against 65, Abstentions 0. 

Amendment 12 disagreed to. 

Section 23—Close times for freshwater fish 

The Deputy Presiding Officer: Group 4 is on 
management of freshwater fisheries. Amendment 
4, in the name of Dennis Canavan, is grouped with 
amendments 5 to 7 and 9. 

Dennis Canavan: The broad aim of the 
amendments is to improve fishing opportunities for 
ordinary anglers. For many working people, the 
only opportunities they have to fish are at 
weekends. Those opportunities would be 
destroyed if fishing were to be prohibited on 
Saturdays and Sundays. Amendment 4 or 
amendment 5 would ensure that people had the 
opportunity to fish on at least one day at the 
weekend. 

Amendments 6, 7 and 9 would repeal the 
provisions that were introduced by the Freshwater 
and Salmon Fisheries (Scotland) Act 1976 and 
would establish a Scottish anglers trust. About 30 
years ago, I voted in the House of Commons 
against the 1976 act, which introduced protection 
orders. The Government at the time claimed that 
protection orders would be granted only in return 
for increased access. In fact, the opposite has 
happened. Instead of increased access, there has 
been decreased access in many areas and in 
some areas there is no access at all. I have been 
campaigning for more than 30 years for repeal of 
the 1976 act. After the Scottish Parliament was set 
up, I welcomed the repeated firm commitments 
that were given to Parliament that the Executive 
would repeal the 1976 act.  

On 28 March 2002, the Deputy Minister for 
Environment and Rural Development, Allan 
Wilson, told Parliament: 

“We aim to repeal the Freshwater and Salmon Fisheries 
(Scotland) Act 1976 and replace protection orders with a 
new system”.—[Official Report, 28 March 2002; c 10780.]  

On 25 April 2002, the Minister for Environment 
and Rural Development, Ross Finnie, told 
Parliament: 

“The 1976 act will be reformed and repealed. It will have 
to be replaced.”—[Official Report, 25 April 2002; c 11360.]  

However, instead of the 1976 act being 
repealed, it has been consolidated in the Salmon 
and Freshwater Fisheries (Consolidation) 
(Scotland) Act 2003, and there is no mention of 
repealing protection orders in the bill that is before 
us today. On 1 July 2004, Allan Wilson told 
Parliament: 

“there is a provisional slot for a fisheries bill this session. 
That will provide the means for repealing the Freshwater 
and Salmon Fisheries (Scotland) Act 1976 … We are in the 
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process of consulting on what we would wish to put in its 
place.”—[Official Report, 1 July 2004; c 9780.]  

For years, I have been suggesting what should be 
put in its place, namely a democratically 
constituted Scottish anglers trust to administer 
freshwater fishing throughout Scotland. Indeed, 
Allan Wilson apparently expressed support for that 
idea when, on 1 July 2004, he said: 

“we intend to repeal the Freshwater and Salmon 
Fisheries (Scotland) Act 1976 and replace it with more 
modern mechanisms, which will include the trusts to which 
the member”—

me—
“refers.”—[Official Report, 1 July 2004; c 9781.] 

So—where is the Scottish anglers trust? There 
is no mention of any trust in the bill. The bill 
completely fails to honour the repeated 
commitments that have been given to Parliament. 
The only excuse from the Executive so far has 
been that more time is required for consultation. I 
submit that an additional two years is time enough. 
Amendments 6, 7 and 9 would ensure that within 
two years of the legislation reaching the statute 
book, the Executive would be obliged to bring an 
order before Parliament to repeal the 1976 act and 
to introduce proposals to set up a democratically 
constituted Scottish anglers trust. 

I have said it before in Parliament and I will say 
it again: the mountains, hills and glens of Scotland 
do not belong just to the landed gentry: they are 
part of our national heritage. That is true also of 
Scotland’s rivers, lochs and burns. Parliament took 
radical legislative action in the Land Reform 
(Scotland) Act 2003 to ensure fair access to the 
countryside. It is time for Parliament to ensure fair 
access to freshwater fishing so that ordinary 
working-class anglers can enjoy one of Scotland’s 
most popular sports. 

I move amendment 4. 

The Deputy Presiding Officer: I am afraid that 
Mr Canavan has lured in too many members so I 
am going to have to impose a two-minute 
restriction on speeches. I call John Home 
Robertson. 

John Home Robertson (East Lothian) (Lab): 
Two minutes is impossible. Sorry.  

The Deputy Presiding Officer: Okay. Mr 
Gibson? 

Rob Gibson: It is essential that ordinary anglers 
be able to access our river systems to fish. Since 
most of those people are working folk, they have 
to fish at weekends. Amendments 4 and 5, which 
suggest that there should be no weekly closures 
on Saturdays or Sundays, make a lot of sense. 
Parliament has talked about total catchment area 
management; fishing and angling could also be 
dealt with under that process, but unfortunately the 
bill does not even begin to tackle it. 

Dennis Canavan has addressed a long-standing 
grievance. The Scottish National Party believes 
that people should be consulted specifically on 
what should replace the 1976 act and we think 
that the act could be replaced within two years. It 
is important that Parliament send a message to 
the Executive that there is a good deal of urgency 
on the matter. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): I refer to my entry in the register of 
members’ interests. I give Dennis Canavan credit 
for pursuing the matter over a number of years, 
but what I find difficult in what he is saying is that 
he suggests that the protection order system has 
reduced access throughout Scotland. That is 
simply not the case. The protection order system 
has, in fact, increased angling on a number of 
rivers in Scotland. Therefore, the fundamental 
basis of his argument is suspect. If there has been 
a reduction in access in a number of places, that is 
fundamentally against the spirit of the 1976 act 
and the protection order system. 

I turn briefly to the concept of a Scottish anglers 
trust. It would cut across the dozens, if not 
hundreds, of local angling associations and clubs 
that manage rivers, often voluntarily. To remove 
the local effort that goes into providing fishing 
throughout Scotland and replace it with a 
centralised quango of some description would run 
counter to Dennis Canavan’s arguments. 

Richard Lochhead: I commend Dennis 
Canavan for putting his arguments so eloquently 
and for having done so in Parliament for the past 
eight years. His amendments are on a theme that 
he has pursued consistently in Parliament and the 
SNP agrees with much of what he said. 

However, unfortunately the SNP will today be 
unable to support amendment 7 on the anglers 
trust. The reasons why are simple. We have to ask 
ourselves some questions. First, is freshwater 
fisheries management in Scotland archaic? Yes, it 
is—in some cases it could not be more archaic if it 
tried. Is it in desperate need of modernisation? 
Yes, it is—modernisation of freshwater fisheries 
management in Scotland is long overdue. Is it 
appalling that although we have been waiting for 
eight years, the current Administration has in the 
bill put forward nothing that would address the 
situation? Yes—of course that is an appalling 
situation, especially when so many promises have 
been made by successive ministers over the past 
eight years. However, we are where we are. The 
freshwater fisheries forum has been meeting over 
the past few years and is considering a new, 
modern way in which to govern our freshwater 
fisheries. As Rob Gibson rightly said, it should be 
governed on a river catchment area basis. 

A key point to make is that the Environment and 
Rural Development Committee did not consider 
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freshwater fisheries management because it is not 
included in the bill. There has been no scrutiny of 
Dennis Canavan’s proposal or of any others. I say 
to Dennis Canavan that that is an important point, 
which Parliament must take into account. After all, 
today we will be asked to pass primary legislation, 
so it should be scrutinised properly. I am afraid 
that the proposal in Dennis Canavan’s amendment 
7 was not included in the bill or in amendments at 
stage 2, so it has not been scrutinised. Parliament 
should have to take that fact into account. 

Ross Finnie: As Dennis Canavan said, his 
amendments 4 and 5 seek to ensure that weekend 
fishing would still be available to anglers if weekly 
close times for freshwater fishing had to be 
established. I understand his fundamental point, 
which is that he wishes to ensure that people who 
work during the week should be able to fish at the 
weekend. As a general rule, I can do nothing but 
support that aspiration, but there are no plans to 
introduce weekly close times for freshwater 
fishing. If the fisheries are managed sustainably, 
such a need would not arise. 

However, freshwater fishing is likely to be one of 
the fastest-growing sectors in the sport of angling 
in Scotland. Our watchword has to be 
sustainability. If—it is a big “if”—it becomes clear 
that any fisheries suffer from overexploitation, 
appropriate measures will, after consultation, have 
to be taken. In addition, if a fishery deteriorates as 
a result of other factors, such as habitat 
degradation or pollution, it may be necessary to 
introduce short-term effort-reduction measures to 
allow stock recovery. 

If the greatest fishing effort occurs during 
weekends, closing the fishery on other days of the 
week may have little or no effect on the difficulty 
that has been identified and may, indeed, prolong 
the recovery period. 

16:00 

We do not really want to close fisheries at 
weekends, but to completely rule out such a move 
would not be in the best interests of fish 
conservation. Moreover, it is difficult to imagine a 
situation in which a weekly close time would be 
introduced across Scotland. The proposals in 
section 23 allow for highly targeted time-limited 
measures to be taken to address particular 
problems that might become apparent. It is 
essential that Scottish ministers have the 
necessary tools to do the job in the best interests 
of fish and fishermen. 

As Mr Canavan said, amendment 6 seeks the 
repeal of the 1976 act’s protection order 
provisions. Like other members, I acknowledge Mr 
Canavan’s long-standing and passionately held 
opposition to the protection order system. Indeed, 

he repeated his views on the matter during the 
stage 1 debate. 

However, it has been made very clear to the 
Executive that the overwhelming majority view of 
the freshwater angling sector in Scotland is that 
the current provisions must be retained until new 
management structures are in place. The new 
management bodies will require new primary 
legislation, which we propose to introduce as soon 
as the proposals are formulated. 

John Home Robertson: That comment goes to 
the heart of this issue. How much longer are we 
going to have to wait for accountable management 
of fisheries? Is not it absurd that some landlords 
get the benefit of statutory protection without 
maintaining reasonable access for local angling 
clubs and visitors with appropriate permits? 

Ross Finnie: I agree, but as John Home 
Robertson is aware, we have established a 
number of forums to address the matter. If we are 
to have a more inclusive process, we must use the 
steering groups that have been established with 
the widest possible involvement of stakeholders to 
develop proposals from the bottom up. We cannot 
impose a structure from the top down. 

As Dennis Canavan made clear in his remarks, 
the steering group is currently developing a 
strategic framework. One of its major aims is to 
put together proposals for the new management 
bodies, which will develop fish and fisheries 
management plans that will do away with the need 
for protection orders. As a result, the days of the 
protection order system are very clearly 
numbered. However, we have not yet reached that 
point and we cannot simply throw the system 
away in the next two years. The problems with the 
protection order system that most exercise 
stakeholders have been drawn to our attention 
and are addressed in paragraph 5(4) of the 
schedule to the bill. 

Amendment 7 calls for Scottish ministers to lay 
before Parliament proposals that would establish a 
Scottish anglers trust and that trust’s constitution. I 
am aware that, as long ago as 1965, the 
committee that was chaired by Lord Hunter and 
which reviewed the law on salmon and freshwater 
fisheries proposed the establishment of such a 
trust to address issues in relation to brown trout 
and sea trout fishing. 

As I said earlier, the Scottish freshwater 
fisheries forum and its steering group are now 
addressing the matter in the current context and 
have acknowledged the importance not only of 
managing fisheries but of ensuring that there is 
close co-operation with organisations that protect 
and restore Scotland’s aquatic environment, in 
order to provide an integrated and holistic 
approach to fisheries management. I hope that 

691



32723  1 MARCH 2007  32724 

that addresses Richard Lochhead’s point about 
river basin management. 

The formation of the new bodies that will deliver 
the management will require primary legislation 
which, as I said earlier, we are keen to introduce. 
They will have a wider remit than that which was 
proposed for the Scottish anglers trust, but I hope 
that they will also embody the thrust of the 
proposals that Dennis Canavan has promoted for 
many years. 

Amendment 9 will be necessary only if 
amendment 6 is accepted. It is clear from the 
extensive consultation that has been undertaken 
that there is no appetite to repeal the protection 
order provisions. I hope that, with those 
assurances, Mr Canavan will seek to withdraw 
amendment 4 and not move his other 
amendments. 

The Deputy Presiding Officer: I am exercising 
my power under rule 9.8.4A(c) to extend the time 
limit for the debate on this group of amendments 
in order to allow Mr Canavan to wind up. I would 
be grateful if he did so as briefly as possible. 

Dennis Canavan: Ross Finnie has performed 
yet another Liberal Democrat volte-face. On 25 
April 2002, he gave an unequivocal commitment to 
Parliament: 

“The 1976 act will be reformed and repealed.”—[Official 
Report, 25 April 2002; c 11360.] 

By coming out with the codswallop that he has just 
given us, without any reference to that 
commitment, he belittles Parliament and brings it 
into disrepute. 

All I am saying with amendment 6 is that the 
Freshwater and Salmon Fisheries (Scotland) Act 
1976 should be repealed within two years. In other 
words, after a maximum of two years’ consultation, 
the Executive should stand by its commitment. 

I turn to Euan Robson’s point on protection 
orders increasing access. There are 14 protection 
orders across Scotland. I have had many 
complaints from anglers throughout Scotland, 
including anglers who have complained about a 
drop in access because of the Tay protection 
order and the Assynt-Coigach protection order. 
Ross Finnie has the documentation in his notes. I 
know that because I have taken people into his 
department to complain about the matter. 

I turn to the contribution from the SNP. Richard 
Lochhead made a fair point when he said that the 
SNP would repeal the 1976 act, which can be 
done by means of a simple order. The question is 
this: what will we replace it with? I accept that 
primary legislation is preferable to secondary 
legislation, but if he were to look again at the 
wording of amendment 7, he would see that it 
simply says that Scottish ministers should bring 

forward “proposals”. That includes the possibility 
of primary legislation, rather than just doing it by 
secondary legislation. 

I do not view the Scottish anglers trust as an 
overcentralised body. I believe that it should have 
a decentralised structure, one that takes into 
account local situations. That said, we need a 
national strategy for freshwater fishing in Scotland. 
My proposal in amendment 7 is flexible enough to 
allow for a Scottish anglers trust with a constitution 
that takes account of local circumstances. I will 
therefore press my amendments, including 
amendment 4, to a vote. 

The Deputy Presiding Officer: The question is, 
that amendment 4 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
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Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 26, Against 73, Abstentions 0. 

Amendment 4 disagreed to. 

Amendment 5 moved—[Dennis Canavan]. 

The Deputy Presiding Officer: The question is, 
that amendment 5 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
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Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 26, Against 74, Abstentions 0. 

Amendment 5 disagreed to. 

After section 24 

Amendment 6 moved—[Dennis Canavan]. 

The Deputy Presiding Officer: The question is, 
that amendment 6 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  

Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
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Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 33, Against 68, Abstentions 0. 

Amendment 6 disagreed to. 

Amendment 7 moved—[Dennis Canavan]. 

The Deputy Presiding Officer: The question is, 
that amendment 7 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR

Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Swinburne, John (Central Scotland) (SSCUP) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  

Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 10, Against 91, Abstentions 0. 

Amendment 7 disagreed to. 
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Section 25—Freshwater fish conservation 
regulations 

Amendments 10 and 11 not moved. 

Section 25C—Amount and payment of fixed 
penalty 

The Deputy Presiding Officer: Group 5 is on 
sea fisheries—maximum penalty for fixed-penalty 
notices. Amendment 13, in the name of the deputy 
minister, is the only amendment in the group. 

Sarah Boyack: Amendment 13 is a technical 
amendment to the power that will be conferred on 
the Scottish ministers by section 25C(1) to 
prescribe by order a scale of fixed penalties for 
sea fisheries offences. Amendment 13 will set a 
maximum limit for fixed penalties of 80 per cent of 
level 4 on the standard scale—currently £2,000. 
The amendment addresses concerns that the 
Subordinate Legislation Committee expressed last 
month when it considered the Executive 
amendments that were agreed to at stage 2. 

I move amendment 13. 

Amendment 13 agreed to. 

Section 28—Unauthorised introduction of fish 
into inland waters 

The Deputy Presiding Officer: Group 6 is on 
offences of intentionally introducing live fish or 
spawn into inland waters—evidence of a single 
witness. Amendment 8 is the only amendment in 
the group. 

Dennis Canavan: Amendment 8 would remove 
the provision that a person who commits an 
offence under section 28 

“may be convicted on the evidence of one witness.”

That provision will undermine the principle of 
corroboration, which is enshrined in Scots law. 
Two witnesses are not necessarily required for 
corroboration, but two or more separate sources of 
evidence are required. If that approach is 
considered sufficient to convict a thief, a rapist or a 
murderer, why should the law be different for 
alleged offences in fishing? 

I accept that there are provisions on fishing that 
are similar to the provision in section 28. Ministers 
have tried to justify the approach by saying that a 
gamekeeper or water bailiff is often the only 
witness to an alleged offence. However, why 
should the word of a gamekeeper or water bailiff 
automatically be considered superior to the word 
of anyone else? 

There is an anomaly in the bill, in that section 28 
provides that a person may be convicted on the 
evidence of one witness for an offence of 
introducing fish into freshwater, whereas I see no 
similar stipulation in section 27, which refers to the 

introduction of fish into seawater—there is one 
rule for fish in freshwater and another for fish in 
seawater. In the interests of consistency and 
natural justice, the Scottish Executive should 
remove the provision in section 28, so that the 
normal principles of corroboration and justice will 
apply to offences under section 28. 

I move amendment 8. 

Ross Finnie: Dennis Canavan is right to talk 
about principles that are enshrined in Scots law, 
because the principle of using a single witness in 
relation to offences such as we are considering is 
well established in Scots law. Indeed, provisions in 
the Salmon and Freshwater Fisheries 
(Consolidation) (Scotland) Act 2003 can be traced 
back to provisions in the Salmon and Freshwater 
Fisheries (Protection) (Scotland) Act 1951 and—
just as important—the Salmon Fisheries 
(Scotland) Act 1868. Therefore the provision in 
section 28(6) is not new and I understand that the 
approach to the new offence that will be created 
by the bill is entirely consistent with the approach 
that has been taken in the past. The approach 
removes the need for a second witness as the 
sole test of corroboration, in recognition of the fact 
that water bailiffs are often obliged to work alone, 
given the nature of their work. The standard of 
proof is not affected; any offence under section 28 
will have to be proved beyond reasonable doubt. 

I ask Parliament to reject amendment 8. 

16:15 

Dennis Canavan: Ross Finnie has given no 
justification for the provision except that similar 
provisions are contained in other acts of 
Parliament that date back to the 19th century. In 
the 19th century, water bailiffs and gamekeepers 
probably had more power than we would want 
them to have today. The minister should tell 
Parliament why what was right in the 19th century 
should be repeated, reinforced or consolidated in 
the 21st century. I see no justification for the 
provision either in the bill or in any other 
legislation. 

Even if there is only one witness—a
gamekeeper, a policeman, a water bailiff or just an 
ordinary person who goes out for a walk and sees 
an illegal act being committed—it is still possible to 
convict a person with the evidence of the witness 
plus evidence from some other source. I do not 
agree that, if amendment 8 were agreed to, it 
would somehow be impossible to convict real 
felons, so I will press the amendment to a vote. 

The Deputy Presiding Officer (Trish 
Godman): The question is, that amendment 8 be 
agreed to. Are we agreed? 

Members: No. 
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The Deputy Presiding Officer: There will be a 
division. 

FOR

Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  

McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 4, Against 95, Abstentions 0. 

Amendment 8 disagreed to. 

Section 29—Payments in respect of fish 
destroyed 

The Deputy Presiding Officer: As we have 
reached the final time limit, I exercise my power 
under rule 9.8.4A(a) to extend the time limit to 
allow Jamie McGrigor and the deputy minister to 
speak briefly to group 7. 

Group 7 is on payments in respect of fish that 
are destroyed. Amendment 3, in the name of Ted 
Brocklebank, is the only amendment in the group. 

Mr McGrigor: Amendment 3 is the same as an 
amendment that Ted Brocklebank lodged but did 
not move at stage 2. Having considered the 
remarks that the minister made at that stage, Ted 
Brocklebank decided to lodge the amendment 
again at stage 3, and I am glad to speak to it. 

Section 29 merely allows for compensation to be 
paid to fish farmers who lose their stock as a result 
of a ministerial action—in the event of slaughter, 
for example. In such circumstances, fish farmers 
should, however, be entitled to compensation. 
Amendment 3 would make compensation 
compulsory rather than its being at the whim of the 
minister. After all, fish farming is every bit as much 
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farming as terrestrial farming and some 10,000 
jobs in Scotland depend on it. Some people do not 
like fish farming, but it is only right that it be on a 
level playing field with terrestrial farming. 
Amendment 3 would help to ensure that that was 
the case. 

In the interests of fairness and equity, I move 
amendment 3. 

Sarah Boyack: Ted Brocklebank’s amendment 
3 would convert a discretionary power into a 
mandatory power. We do not believe that that 
would be appropriate, and I note that only 17 per 
cent of the aquaculture companies that responded 
to our consultation stated a preference for 
mandatory, rather than discretionary, payments. 

At present, the fish farming industry is free of 
any disease that would require the destruction of 
stock—long may that continue—so there is no 
pressure to introduce a scheme in the short term. 
The power is discretionary for the good reason 
that no provision for a scheme exists in current 
spending plans and because the Scottish 
ministers would have to consider whether and to 
what extent the Executive could afford such costs. 

Mr McGrigor: Does the minister acknowledge 
that, although there are no diseases at this 
moment, there have been diseases that required 
slaughter in recent years, such as infectious 
salmon anaemia? Does she also agree that they 
brought havoc to the fish farming industry, 
particularly to producers of eggs and small fish? 

Sarah Boyack: Yes, but we are now introducing 
a discretionary power in the bill. We expected 
some acknowledgment of the fact that that is a big 
step forward. It will give the Scottish ministers 
powers to set up a scheme for such payments if 
they feel that there is a need for one. We have 
kept our options open. Should there be a need to 
take powers for a payment scheme for 
aquaculture under the bill, we will be able to do 
that. Such a scheme would, of course, be 
designed in consultation with the aquaculture 
industry and would be set up by order under the 
affirmative procedure, which means that 
Parliament would have the chance to scrutinise 
the order in detail. 

That is a step forward. The Executive responded 
positively to calls for payments for the destruction 
of fish for disease control purposes. The proposed 
discretionary provision is unprecedented in 
aquaculture—I would have thought that members 
would acknowledge that a discretionary provision 
is far better than none at all. However, I sense that 
Mr McGrigor is not prepared to withdraw 
amendment 3, so I ask members to vote it down. 

Mr McGrigor: I listened to what the minister had 
to say. Although a discretionary power is better 
than nothing at all, it would be better to have 

provisions that were good for the industry and 
which put it in line with ordinary terrestrial farming. 
Therefore, I will press amendment 3. 

The Deputy Presiding Officer: The question is, 
that amendment 3 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR

Aitken, Bill (Glasgow) (Con) 
Brownlee, Derek (South of Scotland) (Con) 
Davidson, Mr David (North East Scotland) (Con) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Fergusson, Alex (Galloway and Upper Nithsdale) (Con) 
Gallie, Phil (South of Scotland) (Con) 
Johnstone, Alex (North East Scotland) (Con) 
McGrigor, Mr Jamie (Highlands and Islands) (Con) 
McLetchie, David (Edinburgh Pentlands) (Con) 
Milne, Mrs Nanette (North East Scotland) (Con) 
Petrie, Dave (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Tosh, Murray (West of Scotland) (Con) 

AGAINST

Adam, Brian (Aberdeen North) (SNP) 
Alexander, Ms Wendy (Paisley North) (Lab) 
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD) 
Baillie, Jackie (Dumbarton) (Lab) 
Baird, Shiona (North East Scotland) (Green) 
Baker, Richard (North East Scotland) (Lab) 
Ballance, Chris (South of Scotland) (Green) 
Ballard, Mark (Lothians) (Green) 
Barrie, Scott (Dunfermline West) (Lab) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Canavan, Dennis (Falkirk West) (Ind) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Crawford, Bruce (Mid Scotland and Fife) (SNP) 
Cunningham, Roseanna (Perth) (SNP) 
Curran, Ms Margaret (Glasgow Baillieston) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP) 
Fabiani, Linda (Central Scotland) (SNP) 
Finnie, Ross (West of Scotland) (LD) 
Gibson, Rob (Highlands and Islands) (SNP) 
Gillon, Karen (Clydesdale) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Gordon, Mr Charlie (Glasgow Cathcart) (Lab) 
Gorrie, Donald (Central Scotland) (LD) 
Grahame, Christine (South of Scotland) (SNP) 
Harper, Robin (Lothians) (Green) 
Harvie, Patrick (Glasgow) (Green) 
Henry, Hugh (Paisley South) (Lab) 
Home Robertson, John (East Lothian) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 
Jackson, Dr Sylvia (Stirling) (Lab) 
Jackson, Gordon (Glasgow Govan) (Lab) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab) 
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Lochhead, Richard (Moray) (SNP) 
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Lyon, George (Argyll and Bute) (LD) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Mather, Jim (Highlands and Islands) (SNP) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
May, Christine (Central Fife) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
McFee, Mr Bruce (West of Scotland) (SNP) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Morgan, Alasdair (South of Scotland) (SNP) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Muldoon, Bristow (Livingston) (Lab) 
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 
Murray, Dr Elaine (Dumfries) (Lab) 
Neil, Alex (Central Scotland) (SNP) 
Oldfather, Irene (Cunninghame South) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
Peattie, Cathy (Falkirk East) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Robison, Shona (Dundee East) (SNP) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 
Ruskell, Mr Mark (Mid Scotland and Fife) (Green) 
Scott, Eleanor (Highlands and Islands) (Green) 
Scott, Tavish (Shetland) (LD) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 
Smith, Margaret (Edinburgh West) (LD) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 
Swinburne, John (Central Scotland) (SSCUP) 
Swinney, Mr John (North Tayside) (SNP) 
Wallace, Mr Jim (Orkney) (LD) 
Watt, Ms Maureen (North East Scotland) (SNP) 
Welsh, Mr Andrew (Angus) (SNP) 
White, Ms Sandra (Glasgow) (SNP) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Byrne, Ms Rosemary (South of Scotland) (Sol) 

The Deputy Presiding Officer: The result of 
the division is: For 13, Against 87, Abstentions 1. 

Amendment 3 disagreed to. 

Amendment 9 not moved. 

The Deputy Presiding Officer: That ends 
consideration of amendments. 

Aquaculture and Fisheries 
(Scotland) Bill 

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S2M-5630, in the name of Ross Finnie, 
that the Parliament agrees that the Aquaculture 
and Fisheries (Scotland) Bill be passed. 

16:24 

The Minister for Environment and Rural 
Development (Ross Finnie): In accordance with 
rule 9.11 of the standing orders, I advise the 
Parliament that Her Majesty, having been 
informed of the purport of the Aquaculture and 
Fisheries (Scotland) Bill, has consented to place 
her prerogative and interests, so far as they are 
affected by the bill, at the disposal of the 
Parliament for the purposes of the bill. 

The sustainable development of aquaculture 
and freshwater fisheries in Scotland was the 
principal reason for introducing the bill, which 
provides new powers to help to realise the vision 
of the strategic framework for Scottish aquaculture 
and lays the foundations for the forthcoming 
strategic framework for freshwater fisheries. 

This has been a collaborative bill, drawn up with 
the close and active involvement and participation 
of stakeholders. The welcoming reaction to the bill 
as it progressed through its parliamentary stages 
is testament to the open and inclusive approach 
that we adopted. 

On aquaculture, the bill provides powers to 
tackle two important and long-standing problems 
of public and international concern: sea lice and 
escapes of fish from fish farms. The bill takes a 
pragmatic approach, acting as a backstop to the 
fish farming industry’s code of good practice. It 
strikes the right balance on the degree of 
regulation. I believe that that legislative 
underpinning will increase public confidence in the 
industry’s code by ensuring that all fish farm 
operators have to meet certain agreed standards. 

On freshwater fisheries, the bill puts in place 
measures to deal with the parasite Gyrodactylus 
salaris, should it ever come to Scotland. We all of 
course agree that it would be infinitely preferable 
to keep the parasite out, as we have discussed. I 
reassure Parliament that we will be putting every 
effort into our preferred approach of a high-profile, 
focused education and awareness campaign. The 
new phase begins on Monday. 

The bill introduces important reforms for 
freshwater fisheries, which will help to ensure a 
balance between the conservation of freshwater 
fisheries and responsible access to fishing. Not all 
the measures have been universally welcomed, as 
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the reaction to the prohibition on the use of live 
vertebrates as bait illustrates. However, I am 
heartened that Parliament has recognised the 
importance of the precautionary principle in this 
case.  

The bill makes important improvements in the 
regulation of sea fisheries, including the 
introduction of administrative penalties for certain 
sea fisheries offences. Although the concept of 
fixed penalties as a voluntary alternative to court 
proceedings is not new, it is an innovative 
development in sea fisheries, where legislation 
can be highly complex and very technical in 
nature. Stakeholders welcome the fact that the 
Executive is bringing in those measures.  

For the first time ever, we are introducing a 
discretionary power to make payments for fish that 
have been destroyed by measures taken to control 
fish diseases. That explicit reassurance on the 
issue of fish disease underlines the Executive’s 
commitment to supporting the aquaculture sector 
in Scotland. 

The bill is widely recognised to have cross-party 
and wide stakeholder support and I believe that it 
will make a real difference. 

I move, 

That the Parliament agrees that the Aquaculture and 
Fisheries (Scotland) Bill be passed. 

16:27 

Richard Lochhead (Moray) (SNP): I note that 
the minister took only three of his six minutes to 
make that speech; I expect that I will be equally 
brief. Speeches in debates such as this tend to 
repeat many of the points that were made during 
consideration of amendments. 

I pay tribute to the Environment and Rural 
Development Committee. That of course includes 
paying tribute to myself as a member of that 
committee.  

Ross Finnie: Such modesty. 

Richard Lochhead: I also pay tribute to the 
clerks, and to all the stakeholders who gave such 
good submissions in response to the consultation 
on the bill and to the committee. The Deputy 
Minister for Environment and Rural Development 
will today find herself in the strange position of 
summing up in support of the motion to pass the 
bill, having been convener of the committee that 
scrutinised it.  

Scotland’s natural environment is very precious. 
The bill is about protecting it and promoting and 
protecting two vital sectors in Scotland. On 
aquaculture, the Scottish National Party welcomes 
the steps to prevent escapes, to control parasites 
and to put in place the new inspection regime. We 

have tried to emphasise to the minister the 
importance of cutting down on red tape in that 
sector. That is an on-going theme, to which we 
urge ministers to pay close attention, so that the 
industry is not held back because of even more 
red tape. 

On the freshwater fisheries element of the bill, 
speaking as the member for Moray, which 
contains the Findhorn, the Lossie and, of course, 
the Spey, I know only too well the value of the 
freshwater fisheries sector to Scotland. Anglers, 
managers and others who are associated with the 
sector bend over backwards to conserve fish 
stocks in those rivers; they do what is best for 
biodiversity and the environment. I believe that 
elements of the bill will help them to achieve that 
and to develop that valuable sector. 

It is vital that we do all that we can to prevent 
GS from arriving in Scotland. If there were an 
outbreak and we had to kill all life in our rivers to 
contain it, that would be devastating. The SNP has 
used the debates on the bill to convey to ministers 
the fact that it is about the future not just of anglers 
but of tourism and renewable energy, including 
hydroelectricity and other renewable technologies 
that make use of our rivers. It is also about the 
future of the whisky-distilling sector, to which I 
referred during consideration of amendments.  

There would be enormous ramifications across 
many sectors in Scotland if there were an 
outbreak of GS. That is why there has been such 
an emphasis on trying to prevent it from coming to 
Scotland in the first place and on ensuring that we 
take appropriate measures at our ports of entry. 
Future ministers will be held to account in relation 
to the measures that they take and the 
negotiations that they hold with the United 
Kingdom authorities in that regard.  

The minister mentioned that the information 
campaign will begin on Monday. I recall that the 
minister’s study found that it would cost £6 million 
to run the campaign. It would be good if the 
Deputy Minister for Environment and Rural 
Development, when she winds up, could detail 
how that will be funded. Will £6 million be made 
available? If so, over what timescale? If not, how 
much will be made available? 

During the stage 3 proceedings, Dennis 
Canavan raised the important issue of freshwater 
fisheries management. We are 60 days away from 
the third election to the Parliament. After each of 
the previous elections, ministers have made 
commitments to address the issue. Our current 
system is archaic. As other members have said, 
we have to replace it with a modern, up-to-date 
system. We have to keep in place what is good 
about the existing system but fix what can be 
improved. We have to think about having a 
catchment area basis for managing our freshwater 
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fisheries. It does not make sense to have one set 
of management structures for salmon and sea 
trout and others for other fish in our rivers. It 
makes sense to consider the issues holistically.  

We welcome the bill and will support it at 
decision time. 

16:31 

Mr Jamie McGrigor (Highlands and Islands) 
(Con): The Scottish Conservatives are pleased to 
be supporting the bill today, primarily because of 
the package of measures relating to fish farming in 
part 1.  

Aquaculture is an extremely important industry 
in the Highlands and Islands, which is the part of 
Scotland that I represent. Across Scotland, salmon 
farming supports some 10,000 jobs, chiefly in the 
rural areas, and is estimated to be worth around 
£300 million a year. That is why I pressed my 
amendment for mandatory compensation for fish 
farmers, which would simply have brought the 
rights of fish farmers into line with those of 
terrestrial farmers in cases of slaughter by 
Government.  

I would like to pay tribute to the excellent code of 
good practice that regulates about 97 per cent of 
the industry in Scotland. That is a welcome 
alternative to the myriad statutory regulations that 
govern other sectors. Although I support the 
Executive’s intention to provide a legislative 
backdrop to the code, ministers must ensure that 
the provisions of the bill are used to reinforce and 
encourage the voluntary approach rather than to 
usurp it.  

Nonetheless, the legislative powers in the bill 
are important and necessary, not least because 
we have an obligation to protect an equally 
important industry: recreational angling. It is vital 
that aquaculture and wild fisheries can live 
together. Sometimes, that requires compromise on 
both sides. Scotland is famous for having some of 
the best salmon and trout angling anywhere in 
Europe. Although views about the extent to which 
escaped farmed fish are harming native stocks 
vary enormously, we must ensure that all 
reasonable steps are taken to protect the 
reputation of Scotland as a first-class destination 
for game angling. Therefore, I have no hesitation 
in welcoming the tougher measures on fish farm 
escapees that the bill puts in place. I trust that 
ministers will ensure that those measures are 
rigorously enforced and, possibly, tightened at a 
later date, if that is deemed to be necessary. I also 
hope that they will watch over the times when 
smolt, when migrating out of rivers and into the 
sea, have to go past fish cages that are home to 
sea lice that can kill them. That is another big 
issue that the bill addresses.  

I have spoken about my strongly held belief that 
we have to put in place the toughest possible 
measures to prevent GS parasites from entering 
Scotland. As the Executive’s summary report from 
October last year says, the prevalence of GS in 
this country would “destroy” salmon angling. The 
economic impact of that in terms of lost revenue 
and jobs would be devastating. It is truly a 
nightmare scenario and we pray that it never 
happens.  

Scotland’s rivers and their diverse ecosystems 
are the envy of the world and the industries that 
depend on them—notably angling, tourism, whisky 
and, of course, hydro—are among our most 
precious commodities. GS could destroy all that 
and rip the heart out of rural Scotland. I therefore 
plead with the Executive to ensure that the 
measures contained in both the Environment and 
Rural Development Committee’s report and the 
Executive’s own expert report on GS are 
implemented without delay. 

The other undoubtedly controversial aspect of 
the bill is the use of live fish as bait, on which I 
have already outlined my party’s position. I simply 
add that there is much potential in marketing 
Scotland not only as the top salmon and trout 
fishing destination, which it is, but as a leading 
coarse fishing destination. I hope that ministers 
will ensure that the powers in the bill relating to 
coarse angling will be used to promote and grow, 
rather than discourage or undermine, coarse 
angling. 

In conclusion, I welcome the balance in part 1 of 
the bill in seeking to protect two of our most 
important industries—aquaculture and angling. I 
simply hope that our efforts are not nullified by the 
sudden appearance of the GS parasite in Scottish 
waters. Once again, I plead with ministers to 
ensure that steps are taken to prevent that from 
happening. 

16:36 

Maureen Macmillan (Highlands and Islands) 
(Lab): The bill has been a long haul, not just from 
when it was first introduced in Parliament or even 
from when the first consultation began, but from 
when the Parliament, in the shape of the former 
Transport and the Environment Committee, and 
the Executive began to interrogate and bring 
together fish farmers, river proprietors, local 
communities, non-governmental organisations and 
others with a view to finding the sustainable 
development balancing point for the aquaculture 
industry, which is so important to the Highlands 
and Islands. 

At that point, there was a stand-off between 
salmon farmers on one hand and wild salmon 
interests on the other. Environmental groups were 
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lobbying against aquaculture, sometimes blaming 
it for conditions that it was certainly not 
responsible for, such as amnesic shellfish 
poisoning. The local enterprise companies were 
backing the industry as it supported about 5,000 
jobs, mainly in the west Highlands and on the 
islands. Communities were caught in the middle of 
that, worried both about losing fishing tourism and 
aquaculture jobs and about the environment.  

The industry had to face real issues, particularly 
the proliferation of sea lice and the impact of that 
on migrating wild salmon, and the genetic impact 
of escaped farmed salmon on the wild stock. 
However, the environmental groups and the wild 
salmon advocates would not always admit the 
social and economic rationale for aquaculture or 
be realistic about what was possible for the 
industry to deliver and still remain viable. 

The industry has matured considerably over the 
years. Its efforts to address concerns such as fish 
lice and salmon escapes and sustainable feed, 
and the efforts of other stakeholders to meet it 
halfway, have made the bill possible. It is finely 
balanced, and all parties know that. It is based on 
codes of practice that are now underpinned by 
law—the iron hand in the velvet glove. 
Enforcement by the industry must be rigorous, or 
enforcement by the law will be. 

The bill is not just about aquaculture; it 
embraces freshwater fishing too. I commend 
Dennis Canavan for his unwavering devotion to 
the rights of the common fisherman or woman. 
Protection orders have been misused in the past 
in some areas and they must be properly policed. 
However, in evidence to the committee, the 
representatives of the Tay liaison committee said 
that not all the available permits on the Tay were 
being taken up. I am afraid that the legislation that 
Dennis Canavan hoped for will not come until the 
next session. 

We have all learned to pronounce Gyrodactylus 
salaris, and some of us have even learned how to 
spell it. It is a fearsome parasitic predator. Its very 
name tells us that it leaps and birls, and it would 
devastate the fish in our rivers if it were introduced 
by fish or fish egg imports from areas of Europe 
where it is rife or by careless fishermen tourists. 
The chemicals that are needed to treat it would 
devastate the biodiversity of our rivers and our 
river networks would not make treatment easy. I 
welcome the amendment at stage 2 that would 
allow the creation of barriers in rivers to prevent its 
spread. 

It is no wonder that members are anxious to do 
all that is practicable to keep GS at bay—I
emphasise “practicable”. The risk is small, so we 
should not overreact but should keep vigilant. The 
bill strikes the right balance. 

I end by thanking committee members, our hard-
working clerks and those who gave evidence to 
us, both oral and written. I was there at the 
beginning when Dennis Overton of Aquascot first 
lobbied me about support for aquaculture eight 
years ago, and Andrew Walker and Hugh Raven 
lobbied me about the environmental impact of fish 
farming on wild salmon. I visited fish farms in the 
northern isles and the Western Isles, and I was 
driven like a mad thing around the west Highlands 
by Graeme Dear of Marine Harvest. I visited 
harvest stations and fish processors, I consulted 
the Scottish Association for Marine Science at 
Dunstaffnage and Fisheries Research Services at 
Aberdeen. I reported to what were then the 
European Committee and the Transport and the 
Environment Committee, and I sat on the 
ministerial working group.  

Aquaculture has truly been part of my political 
life; I am glad to have seen the bill to its 
conclusion. 

16:40 

Eleanor Scott (Highlands and Islands) 
(Green): I add my thanks to everybody who was 
involved in producing the bill, to people who gave 
evidence to the committee and to people who 
lobbied us—even those with whom I did not end 
up agreeing. 

The bill was not generally controversial and it 
attracted an awful lot of agreement. Much of the 
bill was welcome and most of the haggling 
concerned fairly detailed and small parts. The 
provisions that relate to the aquaculture industry 
were very much welcomed, as was the code of 
good practice on sea lice and escapes. 

Some of us felt slightly disappointed that strict 
liability for escapes from fish farms was not 
pursued. I know that strict liability has a clear 
meaning in law and that it was felt that that would 
go too far and would be unreasonable and 
unenforceable. Escapes could occur because 
severe weather events damaged fish cages, for 
example, which would not be the aquaculture 
enterprise’s fault. I want the Executive to keep an 
eye on that, because the number of severe 
weather events will undoubtedly increase with 
climate change and I do not want them to be used 
as an excuse for repeated large-scale escapes. 

If large-scale escapes happen repeatedly after 
severe weather events, the industry will have the 
responsibility to examine the design of fish farm 
cages, which must be fit for the purpose of 
containing fish in the waters around the west 
coast. I was a bit disappointed that the bill was not 
slightly stronger on that but, apart from that, I am 
happy with the aquaculture provisions. 
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As for freshwater fisheries, I will not revisit the 
debates about live bait, other than to say that I 
was slightly startled to read in a tabloid newspaper 
even before stage 2 that I was the author of a 
possible amendment to ban live vertebrate bait. I 
hope that everybody now realises that I was not 
the author; I support the measure, but I did not 
think of it. As a Green, I support angling and I 
value local relationships with anglers, who often 
alert environmentalists to problems in the 
ecosystem of their local body of water. I put on 
record again my support for angling and the fact 
that there was no nasty Green plot to stop angling. 
The amendment had nothing to do with the 
Greens and was not nasty or a plot. In any case, 
Greens are not nasty and never plot. 

We always learn something new in scrutinising a 
bill; in this case, the committee learned about 
Gyrodactylus salaris. I might have the honour of 
being the first person to write about it. Having 
learned to spell the term, as Maureen Macmillan 
said, I put it in a column in the Ross-shire Journal,
which some people must have read with slight 
astonishment if, like me previously, they had never 
heard of the parasite. It was surprising to be made 
aware of a parasite of which one had never heard 
but which could have a devastating effect on our 
salmon rivers. 

Many unanswered questions about the parasite 
remain. Could we treat an infestation, should it 
come to Scotland? Are our river systems 
comparable to those in other places where 
treatment attempts have been made? Would the 
chemicals that would have to be used to treat the 
parasite be so devastating that we could not even 
attempt treatment? We know that the risk of 
recreational water users transmitting the parasite 
from countries where it is endemic is very small, 
but I am glad that awareness has been raised. 
During the bill process, awareness among interest 
groups has been raised, and I hope that the 
publicity campaign will raise awareness further. 

I have quite enjoyed the bill. We enjoy most 
pieces of legislation, but the bill has been 
interesting. It was not hugely controversial or 
headline grabbing, but scrutinising it has been 
worth while and I am glad to have been part of 
that. 

16:44 

Mr Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): I have been sent a note that 
tells me that I have less time than I thought I had, 
so I shall go a little faster. 

As the minister said, the debate has been worth 
while. I like his description of the bill as a strategic 
framework for Scottish aquaculture. In my 
constituency and that of Rob Gibson and Eleanor 

Scott, there is no doubt that fish farming is hugely 
important. A company such as Loch Duart, which 
is based at Scourie, relies on its reputation for 
producing first-class salmon without any troubles. 
However, sea lice and escapees have been a 
background worry for us all, so the bill is most 
welcome. 

Although I am not a member of the Environment 
and Rural Development Committee, I serve a 
constituency that is connected with fish farming 
and I am aware of what has been done. I pay 
tribute to the inclusive approach of the Executive. I 
have seen with my own eyes that it has talked 
directly with the industry and the rod-and-line 
interests. That has been a template of how to do 
things in the future, as is recognised by members 
of other parties. 

The debate has covered many different aspects, 
but of particular interest was the issue to which 
Eleanor Scott referred—the parasite Gyrodactylus 
salaris. As Ross Finnie said, there is a low risk of 
the parasite coming into the country, and I 
understand that the use of fishing equipment has 
never been implicated in that. Nevertheless, I am 
assured that the Executive remains ready and 
poised, should the dreadful parasite appear. I 
accept the minister’s point that the legislation 
should not be prescriptive. 

Mr McGrigor: I appreciate what the member 
says, but does he not agree that action that is 
taken once the parasite appears will be too late? 

Mr Stone: So, what do we do? The world could 
fall on our head. I believe that, if GS appears, the 
Executive will be prepared to take it on. The 
evidence is that the use of fishing equipment has 
not been implicated in the spread of GS—it is 
worth remembering that. 

Notwithstanding the passion with which Dennis 
Canavan spoke, I cannot agree with what he said. 

I see that I am in my last minute. 

The miracle of the debate is the fact that Mr 
John Farquhar Munro has not spoken, although he 
has huge fisheries interests ranging far across 
Scotland. 

The bill is a useful, workmanlike piece of 
legislation that underpins an industry that is crucial 
to all of us in the Highlands, including Jamie 
McGrigor. It will strengthen that industry and will, I 
believe, serve the best interests of the rod-and-line 
interests. As Mr McGrigor has said, that is crucial 
to the economy of the Highlands and of Scotland 
in general. 

16:47 

Alex Johnstone (North East Scotland) (Con): 
No one who has been a member of the Parliament 
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over the past eight years can be other than 
convinced that, in relation to aquaculture, two key 
issues will be raised repeatedly: there are doubts 
about its environmental soundness and its 
presence in certain areas of Scotland; and it is 
essential to the economic development of some of 
the most fragile areas in Scotland. It has always 
been a difficult balancing act for us. I am glad that 
the process that we have gone through with the 
bill has allowed us to continue that balancing act. 
The Scottish Conservatives remain very 
supportive of the aquaculture industry and willing 
to participate in any measure that will allow it to 
become more secure in the environmental sense 
as well as in the economic sense. 

The parasite Gyrodactylus salaris—I pronounce 
its name publicly for the first time—is one of the 
biggest threats that could conceivably enter our 
rivers. I was especially impressed with the way in 
which Richard Lochhead made that point. Not only 
would GS be a great threat to our wild salmon 
populations and the economic development 
associated with them, the process of flushing out 
some of our rivers with dangerous chemicals could 
be a massive threat to our whisky industry. 
Considering the exports that our whisky industry 
achieves, we cannot afford to take risks. 

I wonder whether, when we discuss biosecurity 
and GS—and, perhaps, bird flu and foot-and-
mouth disease, which we have often discussed in 
the same context—it is sometimes difficult to 
assess how dangerous the situation would be and 
what reaction would be appropriate. I worry that 
we may be observing complacency, to some 
extent, in relation to GS. Time will tell. If GS does 
appear, perhaps complacency is what we will have 
seen. 

The use of live bait was passed over quickly in 
the debate, but I am glad that we had the 
opportunity to debate it. I am not convinced that 
we have made the right decision, but I have been 
given cause to reflect on how the Executive used 
the same biosecurity arguments against the use of 
live bait. 

We must concern ourselves with how new 
people—especially those who can least afford to 
become involved in the sport of angling—can be 
given access to fishing. Various organisations in 
Scotland are working hard, in conjunction with our 
angling clubs, to achieve that. I am glad that we 
will preserve our angling clubs and not undermine 
their authority through decisions that we have 
made today. 

It was interesting that a Conservative 
amendment provided the opportunity to test the 
concept of compulsory compensation when fish 
are compulsorily destroyed by the Executive. The 
fact that the Executive has taken a discretionary 
power to compensate for destroyed fish is a major 

step forward. I am glad that we have tested the 
water on compulsory compensation, but I am 
disappointed that we did not take that opportunity. 

16:50 

Rob Gibson (Highlands and Islands) (SNP): 
Although I generally support the slightly better set 
of arrangements for the management of 
aquaculture and fisheries that the bill provides, I 
look forward to the potential that will be available 
when we reconsider these matters in a few years’ 
time. 

In our consideration of the aquaculture 
measures in the bill, we had to think about how 
salmon farmers behave and the effect that their 
farms have on the environment, but we should not 
forget that the large and diverse shellfish farming 
sector is much more organically based. Although 
the approved code of practice applies to both 
types of farm, we will need to keep under scrutiny 
the potential that exists for people to get involved 
in the fish-farming industry. It is still my view that, 
when people get a licence, they should use it or 
lose it. That issue will continue to be tested if more 
than half the sites for fish farms continue to be 
unused. That is a glaring issue. Although the 
Parliament has today rejected any tightening up of 
the licensing arrangements, I think that the matter 
will be kept under scrutiny. 

Mr McGrigor: Does the member agree that a 
great many of those so-called unused sites are in 
fact used—or could be used in future—by the fish-
farming industry for fallowing, which is a way of 
improving the environmental impact of the 
aquaculture industry? 

Rob Gibson: I happen to know that very few of 
those 140 sites are being used for fallowing. They 
are maintained by the companies concerned for 
their own purposes—to restrain competition. 

We need to recognise that the spread of GS 
requires a wider view to be taken that involves the 
European Union. The affected areas need to be 
identified and a plan among the different countries 
needs to be worked out. We should expect the 
Scottish Executive to move in that direction 
because we know that GS is endemic not only in 
parts of Norway but in other EU countries, 
including France. We have a major job to do to 
ensure that we are able to stop the parasite 
spreading to Scotland. Of course, the major 
element of such efforts must involve controlling the 
importation of fish and smolts, given that that is 
easier to control than the behaviour of anglers. 

Regarding how we control and develop the 
management of fisheries, we look forward to the 
next stage, when the freshwater fisheries forum 
reports and we can move on to total catchment 
management. These interim measures are all very 
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well, but they do not really address the full 
problem, which will need to be taken care of in 
future. 

It was interesting that, with amendment 7, 
Dennis Canavan wanted to hold out for what he 
regarded as the best solution. I had a great deal of 
sympathy with his proposal. The aim was not to 
take powers away from local angling clubs but to 
ensure that anglers can be organised at a national 
level so that common standards can be brought 
into play. However, when he questioned why 
people should be able to be convicted on the 
evidence of only one witness, I was sorry that the 
minister did not refer him to the Nature 
Conservation (Scotland) Act 2004, under which 
people can be so convicted of taking birds’ eggs. 
That provision is a good way of dealing with the 
issue because of the difficulty involved in getting 
witnesses.  

For some of us—if not for the minister—the 
reference to the ways in which salmon fishery 
boards and bailiffs acted in the 19th century did not 
bring back happy memories. In those days, I think 
they still used mantraps. The minister should have 
pointed out that convicting on the evidence of one 
witness is a modern way of dealing with such 
matters. As Stewart Stevenson said, when he was 
a water bailiff, he had more powers than a 
constable. I will not list any of Stewart Stevenson’s 
other jobs just now. 

We agree that the modernisation of the powers 
of control over our inland waters is welcome. We 
can handle the measures for aquaculture. We are 
happy to support the bill in general. 

16:55 

The Deputy Minister for Environment and 
Rural Development (Sarah Boyack): I am 
conscious that this has been neither the longest 
nor the most contentious or fractious debate that 
we have ever had in the Parliament, so I hope that 
I can follow the example of previous deputy 
ministers in speaking until 5 o’clock—I cannot 
guarantee it. 

As many members have said, the bill is 
absolutely not an end to the Parliament’s interest 
in aquaculture and fisheries. There will be 
monitoring of the implementation of the bill. We 
have been supported ably by the freshwater 
fisheries forum. The speeches that have been 
made reflect the fact that there has been a lot of 
participation and that a lot of work has been done 
by different sectors of the fishing industry. Right 
from the start, a range of stakeholders have been 
involved in producing the bill that the Executive 
has taken through the Parliament. I know that 
there is enthusiasm throughout the Parliament for 
further work to be done on the issue. 

Dennis Canavan was right to point out that there 
has been a long-standing commitment to do 
further work. In the next session, the Parliament 
will need to address aquaculture in the 
forthcoming strategic framework on freshwater 
fisheries. I reassure Dennis Canavan and John 
Home Robertson—who also has a long-standing 
interest in the issue—that we want stakeholders to 
be fully involved in designing the future 
management structures. I got the sense from this 
afternoon’s debate that there will be a lot of 
interest in this work throughout the country. We 
need to ensure that the different perspectives are 
brought around the table to design the next 
legislation that is required. 

It was said that Dennis Canavan has shown 
consistent interest in aquaculture in this 
Parliament. Officials tell me that his interest goes 
way back beyond this Parliament, as he was 
active in representing the views of anglers at the 
United Kingdom Parliament throughout his time as 
an MP. 

I thank the many individuals and organisations 
who helped shape the bill. Without their input, we 
would not have had a short and uncontentious 
debate this afternoon. They have helped 
demonstrate that the best solutions come from 
working through proposals with practitioners who 
have to live and work with the issues every day. 

I also thank my officials and the legal team and 
the drafters who worked on the bill. I thank the 
Parliament, particularly the committee members 
and their clerks who helped in the process of 
consideration and scrutiny of the bill. A lot of 
technical issues had to be addressed. I thank 
Maureen Macmillan for her work in the Parliament 
and for taking over seamlessly as convener of the 
Environment and Rural Development Committee 
when I moved to the other end of the table. 

Mr Stone: When the salmon farming industry 
was consulted on the bill, it suggested that, in view 
of the code of practice that it had recently adopted, 
the bill was unnecessary in some respects. I did 
not agree with that view. What is the 
understanding between the Executive and the 
industry on that point? 

Sarah Boyack: The Executive’s view is that the 
code is extremely useful and the vast majority of 
aquaculture companies are fully signed up to it. 
However, not absolutely everybody is and we want 
to ensure that there is pressure to do so and to 
push up standards throughout the industry. 

Eleanor Scott mentioned escapes. The bill is 
absolutely clear that fish farms must have 
satisfactory measures in place for the containment 
of fish—an enforcement notice can be served if 
they do not. It is an offence if a fish farmer does 
not take the necessary steps set out in the notice. 

705



32751  1 MARCH 2007  32752 

There has to be a tough back-stop when there is 
not effective management. 

A range of other issues have been raised, such 
as GS. The contingency plan was tested last 
month, in which all relevant stakeholders were 
involved. The process requires to be fine tuned. 
Although no major flaws were identified, we all 
agree that the last thing any of us wants is GS to 
move into Scotland. The precautionary measures, 
the publicity, posters and leaflets are crucial in 
getting across to people the message that we 
cannot afford to let GS enter Scotland. 

Richard Lochhead asked a specific question 
about the available money. He referred to the sum 
of £6 million. That would be the cost of putting in 
disinfectant points at all ports, not the publicity that 
we are putting in place. I hope that colleagues will 
be happy to support and disseminate that in their 
constituencies. 

This has been a good debate. I reiterate that we 
recognise the importance of aquaculture and 
freshwater fisheries in Scotland. They are 
incredibly important economically. They support 
many jobs in rural communities throughout 
Scotland, and they support our tourism industry by 
attracting people to Scotland to enjoy our 
wonderful natural environment. Continued strong 
commitment from the Scottish Executive and the 
public sector, working with the aquaculture and 
freshwater fisheries industries, is the way forward. 

I welcome the consensus that has grown around 
the bill. All that remains is for the Parliament to 
formally support the motion.  

Decision Time 

17:00 

The Presiding Officer (Mr George Reid): 
There are four questions to be put as a result of 
today’s business.

The first question is, that amendment S2M-
5669.1, in the name of Kenny MacAskill, which 
seeks to amend motion S2M-5669, in the name of 
Des McNulty, on dealing with illegal 
moneylenders, be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
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Aquaculture and Fisheries (Scotland) Bill 1
Part 1—Fish farms and shellfish farms 

SP Bill 67B Session 2 (2007) 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 

Aquaculture and Fisheries (Scotland) Bill
[AS PASSED] 

An Act of the Scottish Parliament to make provision in relation to fish farms and shellfish farms; 
in relation to the parasite Gyrodactylus salaris; in relation to salmon and freshwater fisheries and 
sea fisheries; in relation to payments connected with aquaculture and fisheries; and for connected 
purposes. 

PART 15

FISH FARMS AND SHELLFISH FARMS

Information

1 Information about fish farms and shellfish farms 

(1) The Scottish Ministers may make an order if it appears to them necessary or expedient 
to do so for the purpose of obtaining information in relation to the prevention, control 10
and reduction of parasites— 

(a) on fish farms, 

(b) on shellfish farms. 

(2) An order under subsection (1) may require any person who carries on a business of fish 
farming or shellfish farming— 15

(a) to provide to the Scottish Ministers such information, in writing, as may be 
specified in the order in relation to the purpose mentioned in that subsection, 

(b) to compile such records as may be so specified in relation to that purpose, 

(c) to retain for such period (not exceeding 3 years) as may be so specified, any 
records compiled by virtue of paragraph (b). 20

(3) The Scottish Ministers may make an order if it appears to them necessary or expedient 
to do so for the purpose of obtaining information in relation to— 

(a) the containment of fish on fish farms, 

(b) the prevention of escape of fish from fish farms, 

(c) the recovery of escaped fish. 25

(4) An order under subsection (3) may require any person who carries on a business of fish 
farming— 
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(a) to provide to the Scottish Ministers such information, in writing, as may be 
specified in the order in relation to the purpose mentioned in that subsection, 

(b) to compile such records as may be so specified in relation to that purpose, 

(c) to retain for such period (not exceeding 3 years) as may be so specified, any 
records compiled by virtue of paragraph (b). 5

(5) An inspector may require the production of, and inspect and take copies of, any records 
which a person is required to retain by virtue of an order under this section. 

(6) Information provided, records compiled and records retained by virtue of an order under 
this section may be provided, compiled and retained electronically. 

2 Information: offences 10

(1) A person commits an offence who— 

(a) fails, without reasonable excuse, to comply with a requirement of an order under 
section 1, 

(b) in purported compliance with a requirement of an order under section 1 
knowingly provides any information or compiles a record which is false in a 15
material particular, 

(c) knowingly alters a record compiled in accordance with a requirement of an order 
under section 1 so that the record becomes false in a material particular. 

(2) A person who commits an offence under subsection (1) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale. 20

Parasites

3 Inspections: parasites 

(1) An inspector may carry out inspections of— 

(a) fish farms,  

(b) shellfish farms,  25

for the purposes mentioned in subsection (2). 

(2) The purposes are— 

(a) ascertaining the levels (if any) of parasites, 

(b) assessing the measures in place for the prevention, control and reduction of 
parasites.30

(3) In particular, an inspection under subsection (1) may include— 

(a) taking samples (including samples of or from fish and shellfish), 

(b) examining, and taking copies of, documents or records. 

(4) An inspector may arrange for the carrying out of such tests as the inspector considers 
necessary, using samples taken during an inspection under subsection (1), for the 35
purposes mentioned in subsection (2). 
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4 Meaning of parasite in Part 1 

(1) In this Part, “parasite” means any of the following— 

(a) Caligus elongatus,

(b) Lepeophtheirus salmonis.

(2) The Scottish Ministers may by order modify the meaning of parasite in subsection (1). 5

Containment and escape: fish 

5 Inspections: containment and escape of fish 

(1) An inspector may carry out inspections of fish farms for any of the purposes mentioned 
in subsection (2). 

(2) The purposes are— 10

(a) ascertaining the risk of escape of fish from the fish farm, 

(b) ascertaining whether fish have escaped from the fish farm, 

(c) assessing the measures in place for— 

(i) the containment of fish on the fish farm, 

(ii) the prevention of escape of fish from the fish farm, 15

(iii) the recovery of escaped fish. 

(3) In particular, an inspection under subsection (1) may include— 

(a) taking samples (including samples of equipment),  

(b) examining, and taking copies of, documents or records. 

(4) An inspector may arrange for the carrying out of such tests as the inspector considers 20
necessary, using samples taken during an inspection under subsection (1), for any of the 
purposes mentioned in subsection (2). 

Enforcement 

6 Enforcement notices 

(1) Where the Scottish Ministers are satisfied that a person who carries on a business of  25
fish farming does not have satisfactory measures in place for any of the purposes 
mentioned in subsection (2) in respect of the fish farm, the Scottish Ministers may serve 
a notice (“an enforcement notice”) on the person. 

(2) The purposes are— 

(a) the prevention, control and reduction of parasites,  30

(b) the containment of fish, 

(c) the prevention of escape of fish, 

(d) the recovery of escaped fish. 

(3) Where the Scottish Ministers are satisfied that a person who carries on a business of 
shellfish farming does not have satisfactory measures in place for the purpose of the 35
prevention, control and reduction of parasites in respect of the shellfish farm, the 
Scottish Ministers may serve a notice (“an enforcement notice”) on the person. 

713



4 Aquaculture and Fisheries (Scotland) Bill 
Part 1—Fish farms and shellfish farms 

(4) An enforcement notice served under subsection (1) may require— 

(a) the execution of such works, 

(b) the taking of such other steps, 

as the Scottish Ministers consider necessary for any of the purposes mentioned in 
subsection (2). 5

(5) An enforcement notice served under subsection (3) may require— 

(a) the execution of such works, 

(b) the taking of such other steps, 

as the Scottish Ministers consider necessary for the purpose mentioned in that 
subsection.10

(6) An enforcement notice must specify the date by which the requirements of the notice, or 
any particular requirements of it, are to be fulfilled. 

(6A) A person on whom an enforcement notice has been served may, by summary application 
made before the expiry of the period of 7 days beginning with the day on which the 
notice is served, appeal to the sheriff against the notice; and the notice is of no effect 15
until the appeal is withdrawn or finally determined. 

(6B) In an appeal under subsection (6A), the sheriff may make such order as the sheriff thinks 
fit; and the decision of the sheriff in the appeal is final. 

(7) A person commits an offence if, without reasonable excuse, the person contravenes an 
enforcement notice. 20

(8) A person who commits an offence under subsection (7) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale. 

(9) Where the Scottish Ministers are satisfied that an enforcement notice is contravened in 
respect of the prevention, control and reduction of parasites, they may (whether or not 
proceedings have been taken for an offence under subsection (7)) authorise an inspector 25
to take any action they consider necessary in fulfilment of the requirements of the notice 
in that regard. 

(10) Any expenses reasonably incurred by an inspector in taking action authorised under 
subsection (9)  may be recovered by the Scottish Ministers from the person on whom the 
enforcement notice was served. 30

(11) The Scottish Ministers may publicise the serving of an enforcement notice; and may do 
so to such extent, in such manner and in such form as they think fit. 

Code of practice 

7 Code of practice 

(1) The Scottish Ministers may by order approve, whether in whole or in part, any code of 35
practice issued (whether by them or by another person) for any of the purposes of— 

(a) giving practical guidance to persons who carry on a business of— 

(i) fish farming, 

(ii) shellfish farming,   

(b) promoting what appear to the Scottish Ministers to be desirable practices by such 40
persons,
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with respect to any of the matters mentioned in subsection (2). 

(2) The matters are— 

(a) the prevention, control and reduction of parasites on— 

(i) fish farms, 

(ii) shellfish farms, 5

(b) the containment of fish on fish farms, 

(c) the prevention of escape of fish from fish farms, 

(d) the recovery of escaped fish. 

(3) The Scottish Ministers may at any time by order approve a modification of an approved 
code or withdraw approval of such a code or modification. 10

(4) Before making an order under this section the Scottish Ministers must consult such 
persons as they consider appropriate. 

8 Monitoring and enforcement: code of practice 

(1) The Scottish Ministers are to monitor compliance with any approved code. 

(2)  Where the Scottish Ministers are satisfied that a person who carries on a business of— 15

(a) fish farming, 

(b) shellfish farming, 

is not complying with an approved code in a material regard, the Scottish Ministers may 
serve a notice on that person. 

(3) Where it appears to the Scottish Ministers that a person who carries on a business of— 20

(a) fish farming, 

(b) shellfish farming, 

is likely not to comply with an approved code in a material regard, the Scottish 
Ministers may serve a notice on the person. 

(4) A notice served by virtue of subsection (2) or (3) may require— 25

(a) the execution of such works, 

(b) the taking of such other steps, 

as the Scottish Ministers consider necessary for securing compliance with the approved 
code in any particular respect. 

(5) Subsections (6) to (11) of section 6 apply to a notice served by virtue of subsection (2) 30
or (3) as they apply to an enforcement notice. 

Powers of inspectors and offences 

9 Powers of inspectors: entry 

(1) An inspector may enter any fish farm or shellfish farm for the purposes of— 

(a) ascertaining whether any power conferred by or under this Part should be 35
exercised,

(b) doing anything in pursuance of the exercise of that power. 
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(2) An inspector acting under subsection (1) must, if required, produce evidence of the 
inspector’s authority. 

(3) Any power of entry conferred on an inspector by or under this Part must be exercised at 
a reasonable hour unless the inspector considers the case is one of urgency. 

10 Entry: supplementary 5

(1) This section applies to any inspector exercising any power of entry conferred on an 
inspector by or under this Part. 

(2) The inspector may take with the inspector— 

(a) such other persons, 

(b) such equipment and vehicles, 10

as the inspector considers necessary. 

(3) The inspector may require any person on a fish farm or shellfish farm who falls within 
subsection (4) to give the inspector such assistance as the inspector may reasonably 
require.

(4) The following persons fall within this subsection— 15

(a) the person who carries on the business of fish farming or shellfish farming, 

(b) any other person appearing to the inspector to be under the direction or control of 
that person, 

(c) any other person appearing to the inspector to be concerned with the operation of 
the farm. 20

11 Offences: general 

(1) A person commits an offence who— 

(a) fails, without reasonable excuse, to comply with a requirement imposed by an 
inspector by virtue of this Part, 

(b) obstructs an inspector in the exercise of the inspector’s powers under this Part. 25

(2) A person who commits an offence under subsection (1) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale. 

Interpretation of Part 1 

12 Interpretation: Part 1

In this Part, unless the context otherwise requires— 30

 “approved code” means a code of practice approved, for the time being, by an 
order under section 7; and includes any part or modification of a code of practice 
so approved; 

“fish” does not include shellfish but otherwise means fish of any kind; 

“fish farming” means the keeping of live fish with a view to their sale or to their 35
transfer to other waters; but only where such activity is registered as a business by 
virtue of section 7(2) or (3) of the 1983 Act; 

“fish farm” means any place used for the purposes of fish farming; 
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“inspector” means a person authorised by the Scottish Ministers to act as an 
inspector under this Act, either generally or for the particular purpose in question; 

“parasite” has the meaning given by section 4(1); 

“shellfish” includes crustaceans and molluscs of any kind, and includes any brood, 
ware, half-ware, spat or spawn of shellfish; 5

“shellfish farming” means the cultivation or propagation of shellfish with a view 
to their sale or their transfer to other waters or land; but only where such activity 
is registered as a business by virtue of section 7(4) of the 1983 Act; 

“shellfish farm” means any place used for the purposes of shellfish farming.  

PART 210

GYRODACTYLUS SALARIS: CONTAINMENT AND TREATMENT

Order under section 2 of the 1937 Act: additional powers 

13 Order under section 2 of the 1937 Act: additional powers 

After section 2 of the 1937 Act (power to designate areas), insert— 

“2ZA Gyrodactylus salaris: additional powers when designating area under 15
section 2

 An order by the Scottish Ministers under section 2 designating an area (“the 
designated area”) may, where they suspect that the waters are or may become 
infected waters by reason of the presence of the parasite Gyrodactylus 
salaris—20

(a) prohibit the taking into or out of the designated area, by any person who 
is not an inspector or other person exercising functions by arrangement 
with the Scottish Ministers in relation to this Act, of— 

(i) any vehicle (or any vehicle of such description as may be specified 
in the order); 25

(ii) such equipment, material or substance (not falling within section 
2(2)(a)) as may be so specified, 

 unless the vehicle, equipment, material or substance concerned, 
immediately before the taking in or as the case may be out, has been 
subjected to such process of disinfection as may be so specified; 30

(b) prohibit or regulate the taking into or out of the designated area of dead 
fish;

(c) regulate entry to or exit from the designated area.”. 

Preliminary designation of area by order 

14 Preliminary designation of area by order 35

After section 2ZA of the 1937 Act (as inserted by section 13 above), insert— 

“2ZB Preliminary designation of area: Gyrodactylus salaris
(1) If at any time the Scottish Ministers have reasonable grounds for suspecting 

that any of the inland waters of the United Kingdom or the marine waters 
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adjacent to the United Kingdom are infected waters by reason of the presence 
of the parasite Gyrodactylus salaris, they may by order made by statutory 
instrument designate such part (or all) of— 

(a) the inland waters of Scotland; 

(b) the marine waters adjacent to Scotland, 5

 as they consider appropriate. 

(2) An order under subsection (1) may also— 

(a) prohibit or regulate the taking into or out of the area designated in the 
order of such of the following (or of such description of them) as may be 
specified in the order— 10

(i) live fish; 

(ii) live eggs of fish; 

(iii) foodstuff for fish; 

(b) regulate the movement within the area of such of those things (or of such 
description of them) as may be specified in the order, 15

 until the expiry of the period of 30 days beginning with the day the order is 
made. 

(3) Where an order under subsection (1) (a “first order”) is made, and the Scottish 
Ministers consider it appropriate to do so, they may by order made by statutory 
instrument before the expiry of the period of 30 days specified in the first order 20
extend the period to 60 days; and if they do so, any provision in the first order 
which does any of the matters referred to in paragraph (a) or (b) of subsection 
(2) applies until the expiry of the period of 60 days beginning with the day the 
first order was made. 

(4) A statutory instrument containing an order under subsection (1) or (3) is to be 25
laid before the Scottish Parliament after it is made. 

(5) Any person who intentionally contravenes any provision of an order under 
subsection (1) or (3) is guilty of an offence. 

(6) In subsection (1)— 

 “inland waters” means waters which do not form part of the sea or of any 30
creek, bay or estuary or of any river as far as the tide flows; 

 “marine waters adjacent to the United Kingdom” means waters (other 
than inland waters) within the seaward limits of the territorial sea 
adjacent to the United Kingdom; 

 “marine waters adjacent to Scotland” means so much of the marine 35
waters adjacent to the United Kingdom as are adjacent to Scotland.”. 

Containment and treatment: additional powers 

15 Creation of barriers to movement of fish, treatment of waters with chemical agents 
etc.

After section 5 of the 1937 Act (duty to examine waters on demand of fishery board or 40
occupier) insert— 
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“5A Gyrodactylus salaris: creation of barriers to movement of fish

(1) The Scottish Ministers may arrange for the creation of barriers to the 
movement of fish in any inland waters in Scotland where they consider it 
appropriate to do so for either or both of the following purposes— 

(a) to prevent the spread of the parasite Gyrodactylus salaris;5

(b) to facilitate treatment with chemical agents with a view to eradicating the 
parasite from the waters concerned. 

(2) Where the Scottish Ministers arrange for the creation of a barrier in pursuance 
of subsection (1), they may arrange for the— 

(a) maintenance; 10

(b) dismantling; 

(c) removal, 

 of the barrier. 

(3) If the Scottish Ministers are satisfied that it is appropriate to do so for the 
purpose of enabling them to exercise their power under subsection (1), they 15
may purchase land in Scotland compulsorily. 

(4) In subsection (1), “inland waters” has the same meaning as in section 2ZB(6). 

5B Gyrodactylus salaris: treatment of waters with chemical agents 

(1) The Scottish Ministers may, where they consider it appropriate to do so, 
arrange for the treatment with chemical agents of any waters mentioned in 20
subsection (2) with a view to eradicating the parasite Gyrodactylus salaris.

(2) The waters are any waters in an area designated by order under section 2 by 
virtue of the Scottish Ministers suspecting that they are or may become 
infected waters by reason of the presence of the parasite Gyrodactylus 
salaris.”.25

17 Clearance of certain fish farms 

After section 5B of the 1937 Act (as inserted by section 15 above), insert— 

“5C Clearance of certain fish farms

(1) The Scottish Ministers may, where they consider it appropriate to do so, by 
notice in writing served on any person who carries on a business of fish 30
farming in any inland or marine waters mentioned in subsection (2), impose 
any of the requirements mentioned in subsection (3). 

(2) The waters are any inland or marine waters in an area designated by order 
under section 2 by virtue of the Scottish Ministers suspecting that they are or 
may become infected waters by reason of the presence of the parasite 35
Gyrodactylus salaris.

(3) The requirements referred to in subsection (1) are— 

(a) the withdrawal of all fish from the waters of the farm; 

(b) the draining, cleaning and disinfection of all pools and cages in the farm; 

(c) the destruction of all— 40

719



10 Aquaculture and Fisheries (Scotland) Bill 
Part 2—Gyrodactylus salaris: containment and treatment 

(i) dead fish; 

(ii) live fish withdrawn from the farm which show clinical signs of the 
disease known as gyrodactylosis caused by the parasite 
Gyrodactylus salaris;

(iii) live fish withdrawn from the farm which show signs of the 5
presence of the parasite; 

(d) the cleaning and disinfection or destruction of equipment, material or 
substances liable to be contaminated with the parasite; 

(e) that the repopulation of the farm may take place only when the Scottish 
Ministers authorise it by notice in writing served on the person carrying 10
on the business of the farm. 

(4) Any person who intentionally contravenes any requirement of a notice served 
on the person under subsection (1) is guilty of an offence. 

5D Failure to comply with requirements of notice under section 5C(1): 
inspector’s powers15

(1) If any person on whom notice under section 5C(1) is served fails to comply 
with any requirement of the notice, without prejudice to any proceedings in 
relation to such failure, an inspector may enter on the fish farm to which the 
notice relates and take or arrange the taking of such steps as appear to the 
inspector to be necessary to— 20

(a) ensure compliance with the requirement; 

(b) remedy the consequences of a failure to comply. 

(2) An inspector acting under subsection (1) must, if required, produce evidence of 
the inspector’s authority. 

(3) All reasonable costs of the exercise of an inspector’s powers under subsection 25
(1) are recoverable by the Scottish Ministers from the person on whom the 
notice under section 5C(1) was served.”. 

18 Gyrodactylus salaris: Scottish Ministers’ powers to take other measures

After section 5D of the 1937 Act (as inserted by section 17 above), insert— 

“5E Gyrodactylus salaris: Scottish Ministers’ powers to take other measures 30

(1) The Scottish Ministers may take such other measures as they consider 
appropriate for the purpose of eradicating or preventing or limiting the spread 
of the parasite Gyrodactylus salaris in— 

(a) inland waters in Scotland; 

(b) marine waters adjacent to Scotland. 35

(2) In subsection (1), “inland waters” and “marine waters adjacent to Scotland” 
have the same meanings as in section 2ZB(6).”. 

19 Gyrodactylus salaris: Scottish Ministers’ power to make payments

After section 5E of the 1937 Act (as inserted by section 18 above), insert— 
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“5F Gyrodactylus salaris: Scottish Ministers’ power to make payments 

(1) The Scottish Ministers may, in accordance with a scheme made by them by 
order, make payments in respect of such matters, as may be specified by them 
by order, in consequence of the exercise of their powers under section 5A, 5B, 
5C or 5E. 5

(2) But payments under subsection (1) may not be made in relation to fish 
destroyed in pursuance of the exercise of those powers. 

(3) An order under subsection (1) may, in particular, include provision— 

(a) regulating applications for, and the method of payment of, any amount 
payable by virtue of this section; 10

(b) as to the amount payable and the basis on which those amounts are 
ascertained;

(c)  as to conditions that must be met for payments to be made; 

(d) as to circumstances where payments may not be made. 

(4) An order under subsection (1) may make different provision for different 15
purposes. 

(5) An order under subsection (1) shall be made by statutory instrument, and no 
order shall be made unless a draft of the order has been laid before, and 
approved by resolution of, the Scottish Parliament.”. 

PART 320

SALMON AND FRESHWATER FISHERIES

20 Use of gaff, tailer or landing net 

(1) In section 3 of the 2003 Act (use of gaff, tailer or landing net)— 

(a) for “gaff, tailer or” substitute “knotless non-metallic”, 

(b) after “net” insert “(that is, a net the mesh of which is knotless and made of non-25
metallic material)”. 

(2) The title to section 3 of the 2003 Act becomes “Use of landing nets”.

21 Rod and line 

(1) After section 3 of the 2003 Act insert— 

“3A Fishing by rod and line 30

(1) For the purposes of this Act, a person shall be treated as fishing for or taking 
fish by rod and line in the circumstances set out in subsection (2), (3) or (4) 
only if the condition specified in the relevant subsection is met. 

(2) Where a person— 

(a) is fishing for or taking salmonids, and 35

(b) is not doing so from a boat,  

 the condition is that the person uses a single rod and line and that the rod is 
being held by the person. 
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(3) Where a person— 

(a) is fishing for or taking freshwater fish other than salmonids, and 

(b) is not doing so from a boat,  

 the condition is that the person uses no more than 4 rods for that purpose at any 
one time. 5

(4) Where a person— 

(a) is fishing for or taking fish, and 

(b) is doing so from a boat,  

 the condition is that no more than 4 rods are used on the boat for that purpose 
at any one time. 10

(5) In this section, “salmonids” means all fish of the family Salmonidae.”. 

(2) In section 4 of the 2003 Act (meaning of “rod and line”)— 

(a) in subsection (1)— 

(i) the word “single” is repealed, 

(ii) for the words “pointing, or by striking or dragging for fish” substitute “foul 15
hooking”,

(aa) in subsection (2), after “use” insert “live vertebrates,”, 

(b) after subsection (2), insert— 

“(3) In subsection (1)— 

 “foul hooking” means pointing, or any other method of hooking or 20
attempting to hook a fish other than by inducing the fish to take the hook 
in its mouth by reason of the bait or lure; 

 “set line” means a fishing line left unattended in water and having 
attached to it one or more lures or baited hooks.”. 

22 Prohibition against using pike gags and certain keepnets 25

After section 5 of the 2003 Act, insert— 

“5A Prohibition against using pike gags and certain keepnets 

(1) Any person who uses a pike gag in relation to the fishing for or taking of fish 
shall be guilty of an offence, and liable on summary conviction to a fine not 
exceeding level 3 on the standard scale. 30

(2) Any person who uses— 

(a) a knotted keepnet (that is, a keepnet the mesh of which is knotted), 

(b) a metallic keepnet, (that is, a keepnet the mesh of which is made of 
metallic material),  

 in relation to the fishing for or taking of fish shall be guilty of an offence, and 35
liable on summary conviction to a fine not exceeding level 3 on the standard 
scale.
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(3) Without prejudice to section 294 (attempts to commit crime) of, and paragraph 
10 of Schedule 3 to, the Criminal Procedure (Scotland) Act 1995, any person 
who attempts to commit or who does any act preparatory to the commission of 
the offence mentioned in subsection (1) or (2) above shall be guilty of an 
offence, and liable to the same punishment as if that person had committed the 5
offence mentioned. 

(4) In subsection (1), “pike gag” means a device used for the purpose of keeping 
the jaws of a fish open by inserting it into the mouth of the fish.”. 

23 Close times for freshwater fish 

After section 17 of the 2003 Act (annual close time for trout), insert— 10

“Close times for freshwater fish 

17A Weekly close time for freshwater fish 

(1) The Scottish Ministers may by order, after consulting such persons as they 
consider appropriate, specify a weekly close time for freshwater fish. 

(2) An order under subsection (1) may make different provision for different 15
species of freshwater fish. 

(3) During a weekly close time specified by virtue of subsection (1), no person 
shall fish for or take such freshwater fish as are so specified in relation to that 
close time. 

(4) Any person who contravenes an order made under this section shall be guilty 20
of an offence, and liable on summary conviction to a fine not exceeding level 3 
on the standard scale. 

(5) A person who commits an offence under this section may be convicted on the 
evidence of one witness. 

(6) An order under subsection (1) may specify that the effect of the order is 25
applicable only to a particular part or area of Scotland. 

17B Annual close time for freshwater fish other than trout 

(1) The Scottish Ministers may by order, after consulting such persons as they 
consider appropriate, specify an annual close time for freshwater fish other 
than trout. 30

(2) An order under subsection (1) may make different provision for different 
species of freshwater fish. 

(3) Subject to subsections (4) and (5) below, any person who, during the annual 
close time specified by virtue of subsection (1) in relation to a species of fish— 

(a) fishes for or takes such fish in any inland waters; or  35

(b) is in possession of such fish, 

 shall be guilty of an offence, and liable on summary conviction to a fine not 
exceeding level 3 on the standard scale. 
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(4) It shall not be an offence under this section for the owner or occupier of any 
water where fish in relation to which an annual close time is specified by virtue 
of subsection (1) are kept in captivity or artificially reared or fed, or any person 
employed by such a person, to take such fish from such water during the 
annual close time— 5

(a) for scientific or breeding purposes; 

(b) for the purpose of removing them or having them removed, alive, to 
other waters. 

(5) It shall not be an offence under this section for a person to whom fish are 
consigned, whether by sale or otherwise, for the purpose mentioned in 10
subsection (4)(b) above, to be in possession of such fish. 

(6) A person who commits an offence under this section may be convicted on the 
evidence of one witness. 

(7) An order under subsection (1) may specify that the effect of the order is 
applicable only to a particular part or area of Scotland.”. 15

24 Exemption from certain offences 

(1) In section 28(2)(a) of the 2003 Act (exemption from certain offences in respect of acts 
done for scientific and other purposes: fish other than salmon), after “17” insert “, 17A, 
17B”.

(2) In section 30 of that Act (exemptions in relation to fish farming)— 20

(a) in subsection (1)— 

(i) after “(c),” insert “6, 8,”, 

(ii) for “and 22(1)” substitute “, 22(1) and 23”, 

(b) in subsection (5), after “17(2)(b),” insert “17B(3)(b),”. 

25 Freshwater fish conservation regulations 25

(1) After section 51 of the 2003 Act (financial contributions towards organisations 
developing freshwater fisheries), insert— 

“Conservation measures 

51A Freshwater fish conservation regulations 

(1) The Scottish Ministers may make regulations under this section if they 30
consider that it is necessary or expedient to do so for the conservation of 
freshwater fish. 

(2) Regulations under this section shall not be taken to be for something other than 
the conservation of freshwater fish by reason only that they also have effect in 
relation to the management of freshwater fisheries for exploitation. 35

(3) In considering whether or not it is necessary or expedient to make regulations 
under this section the Scottish Ministers shall have regard to any 
representations made to them by any person having an interest in fishing for or 
taking freshwater fish, or in the environment. 

(4) Regulations under this section— 40
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(a) may be made in relation only to freshwater fisheries; 

(b) may make different provision for different species of freshwater fish. 

(5) Without prejudice to the generality of the power conferred by this section, 
regulations under this section may prohibit the use of specified baits and lures 
for the purposes of the definition of “rod and line” in section 4(1) of this Act in 5
the case of fishing for freshwater fish. 

(6) Regulations under this section which prohibit the use of specified baits and 
lures for the purposes mentioned in subsection (5) shall specify, subject to such 
exceptions as may be so specified— 

(a) baits and lures or classes of baits or lures, the use of which is prohibited; 10

(b) times when the regulations apply; 

(c)  areas to which the regulations apply. 

(7) Regulations under this section may— 

(a) confer upon constables and water bailiffs such powers of enforcement, 
additional to those otherwise available under this Act, as the Scottish 15
Ministers consider necessary or expedient for the purposes of the 
regulations;

(b) make provision generally in relation to any river, or in relation to any 
time or season; 

(c) make different provision for different parts of a river, or for different 20
cases or classes of case. 

(8) Any person who— 

(a) acts in contravention of; or 

(b) fails to take any action required of that person by, or to comply with any 
requirement imposed on that person by, 25

 regulations made under this section shall be guilty of an offence, and liable on 
summary conviction to a fine not exceeding level 4 on the standard scale. 

(9) A person who commits an offence under this section may be convicted on the 
evidence of one witness. 

(10) Paragraphs 9A and 11 to 15 of schedule 1 to this Act shall have effect in 30
relation to the making of regulations under this section.”. 

(2) In section 4(1) of the 2003 Act (meaning of “rod and line”), at the end add “or, in 
relation to fishing for freshwater fish, under section 51A of this Act”. 

PART 3A

SEA FISHERIES35

Fixed penalty notices

25A Issue of fixed penalty notices 

(1) Where a British sea-fishery officer has reasonable grounds for suspecting that a person 
has committed a relevant offence, the officer may issue the person with a fixed penalty 
notice.40

(2) In subsection (1), a relevant offence is an offence— 
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(a) under the Sea Fisheries enactments, and  

(b) specified by the Scottish Ministers by order. 

(3) In this Part— 

 “appropriate fixed penalty” has the meaning given in section 25C(2); 

 “British sea-fishery officer” means any person who by virtue of section 7 of the 5
Sea Fisheries Act 1968 (c.77) is a British sea-fishery officer; 

 “period for paying” has the meaning given in section 25B(4); 

 “notice” means a fixed penalty notice issued under subsection (1);  

 “Sea Fisheries enactments” means any enactments for the time being in force 
relating to sea fish or sea fishing, including any enactment relating to fishing for 10
shellfish, salmon or migratory trout. 

25B Content and form of fixed penalty notice 

(1) A notice must— 

(a) give such particulars of the circumstances alleged to constitute the offence to 
which it relates as are necessary for giving reasonable information about the 15
alleged offence, 

(b) state the amount of the appropriate fixed penalty for the offence, 

(c) state the period for paying, 

(d) state that, if before the period for paying has expired the person makes payment of 
the fixed penalty, any liability to conviction of the offence is discharged, 20

(e) state that the payment of a fixed penalty is not a conviction nor may it be recorded 
as such, 

(f) state that no proceedings may be commenced against the person in respect of the 
offence unless— 

(i) intimation of an intention not to pay the fixed penalty has been made, or  25

(ii) the period for paying has expired and no payment of the fixed penalty has 
been made, 

(g) state the person to whom payment should be made, at such address and by such 
methods, as specified under section 25C(3), 

(h) state that if the person does not intend to pay the fixed penalty the person may 30
intimate that intention in writing to such person at such address as specified under 
section 25E(2)(b). 

(2) A notice may include such other information as the Scottish Ministers think fit. 

(3) The Scottish Ministers may by order prescribe the form of notices. 

(4) The “period for paying” is, subject to subsection (5), a period of 28 days beginning with 35
the day on which the notice was issued or such longer period as the notice may specify. 

(5) The Scottish Ministers may for the purposes of subsection (4) specify by order a period 
shorter than 28 days in relation to different cases and categories of case; and may so 
specify such supplementary provision in connection with the shortening of the period as 
they consider necessary or expedient. 40
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25C Amount and payment of fixed penalty

(1) The Scottish Ministers may by order prescribe a scale of fixed penalties for the purposes 
of sections 25A to 25G, the amount of the maximum penalty on the scale being a sum 
not exceeding 80 per cent of level 4 on the standard scale. 

(2)  The “appropriate fixed penalty” means such fixed penalty on the scale prescribed under 5
subsection (1) as the British sea-fishery officer thinks fit having regard to the 
circumstances of the case and any relevant provision of an order under that subsection.  

(3) The fixed penalty is to be payable to the Scottish Ministers, at such address and by such 
methods as the Scottish Ministers may by order specify. 

25D Effect of payment 10

(1) Where a person makes payment of the appropriate fixed penalty before the period for 
paying has expired no proceedings may be brought against the person for the offence. 

(2) Payment of a fixed penalty is not a conviction nor may it be recorded as such. 

25E Intimation of non-payment 

(1) A person to whom a notice is issued may, before the expiry of the period for paying, 15
intimate an intention not to pay the fixed penalty. 

(2) An intimation under subsection (1) must— 

(a) be in writing, 

(b) be sent by post or delivered to such person as the Scottish Ministers may by order 
specify at such address so specified. 20

25F Restriction on proceedings and notification of procurator fiscal 

(1) Proceedings in respect of an offence to which a notice relates may not be brought 
against the person to whom the notice relates unless the procurator fiscal has been 
notified in accordance with subsection (2) or (3). 

(2) Where an intimation is made under section 25E(1), the Scottish Ministers must notify 25
the procurator fiscal; unless the notice is withdrawn under section 25G. 

(3) Where— 

(a) payment of the fixed penalty has not been made before the expiry of the period for 
paying, and  

(b) no intimation has been made under section 25E(1), 30

 the Scottish Ministers must notify the procurator fiscal; unless the notice is withdrawn 
under section 25G. 

(4) In proceedings for an offence, a certificate which— 

(a) purports to be signed by or on behalf of the Scottish Ministers, and 

(b) states that payment of an amount specified in the certificate was or was not 35
received by a date so specified,  

 is sufficient evidence of the facts stated. 
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25G Withdrawal of fixed penalty notice or expiry of period for paying 

(1) A notice may be withdrawn by a British sea-fishery officer, if the officer determines that 
the offence to which the notice relates was not committed or that the notice ought not to 
have been issued to the person to whom it was issued. 

(2) Where a notice has been withdrawn— 5

(a) no amount is payable by way of fixed penalty in pursuance of that notice, 

(b) any amount paid by way of fixed penalty in pursuance of the notice must be 
repaid to the person. 

(3) Where the period for paying has expired no amount is payable by way of fixed penalty 
in pursuance of that notice. 10

Miscellaneous

25H Amendment of the Sea Fisheries (Shellfish) Act 1967 

(1) In section 3(3) of the Sea Fisheries (Shellfish) Act 1967 (c.83) (effect of grant of right of 
regulating a fishery), for “level 2 on the standard scale” substitute “£50,000”. 

(2) In section 4(7) of that Act (licensing powers in case of regulated fishery)— 15

(a) for  the words “, having been” substitute “is”, 

(b) the words “, is subsequently convicted of another such offence” are repealed. 

26 Enforcement of Community obligations 

In section 30(1) of the Fisheries Act 1981 (c.29) (enforcement of Community rules)— 

(a) after “restrictions”, where it first appears, insert “, and enforceable Community 20
obligations,”,

(b) in paragraph (a), after “restriction” insert “or obligation”, 

(c) in paragraph (c), after “restrictions” insert “and obligations”. 

PART 4

MISCELLANEOUS25

27 Unauthorised introduction of fish into certain marine waters 

After section 2B of the 1937 Act (designated areas: authority to remove fish), insert— 

“2C Unauthorised introduction of fish into certain marine waters 

(1) With a view to preventing any marine waters adjacent to Scotland from 
becoming infected waters, the Scottish Ministers may by order made by 30
statutory instrument specify such parts of those waters as they consider 
appropriate.

(1A) Before making an order under subsection (1) the Scottish Ministers must 
consult such persons as they consider appropriate. 

(2) An area specified under subsection (1) is a “specified area” for the purposes of 35
this section. 
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(3) A person is guilty of an offence who, without the prior written consent of the 
Scottish Ministers, intentionally introduces into waters within a specified area 
live fish which— 

(a) are of such species as may be specified by the Scottish Ministers by 
order;5

(b) are from waters which are not part of that specified area; and 

(c) have at any time been in salt water which forms part of— 

(i) such inland waters of the United Kingdom as may be designated 
by the Scottish Ministers by order; or 

(ii) such marine waters adjacent to the United Kingdom as may be so 10
designated.

(4) The Scottish Ministers may make regulations in relation to the obtaining of the 
consent mentioned in subsection (3) and in particular may include provision— 

(a) regulating the form of the application for such consent; 

(b) specifying the information to be provided and any assessment to be 15
undertaken as part of an application; 

(c) specifying the time by which an application must be made before the 
proposed introduction of the fish. 

(5) Regulations under subsection (4) may make different provision for different 
purposes. 20

(6) The power conferred by— 

(a) subsection (1) or (3)(a) or (c)(i) or (ii) to make an order; 

(b) subsection (4) to make regulations, 

 must be exercised by statutory instrument; and a statutory instrument 
containing any such order or regulations is subject to annulment in pursuance 25
of a resolution of the Scottish Parliament. 

(7) In subsection (1), “marine waters adjacent to Scotland” has the same meaning 
as in section 2ZB(6).”. 

28 Unauthorised introduction of fish into inland waters 

(1) Section 24 of the 2003 Act is repealed. 30

(2) After section 33 of that Act (salmon fishing: regulations as to baits and lures), insert— 

 “Unauthorised introduction of fish into inland waters 

33A Unauthorised introduction of fish into inland waters 

(1) A person shall be guilty of an offence if the person intentionally introduces any 
live fish or live spawn of any fish into inland waters. 35

(2) A person shall be guilty of an offence if the person possesses any live fish or 
live spawn of any fish with the intention of introducing it into inland waters. 

(3) A person shall not be guilty of an offence under this section if— 

(a) the inland waters concerned constitute or are included in a fish farm, or 

(b) the appropriate authority have previously consented in writing. 40
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(4) Where— 

(a) the fish concerned are salmon or the spawn concerned are salmon spawn, 
and

(b) the inland waters concerned are in a salmon fishery district for which 
there is a district salmon fishery board,  5

 the district salmon fishery board are the appropriate authority. 

 In any other case the Scottish Ministers are the appropriate authority. 

(5) Any person guilty of an offence under this section shall be liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 

(6) A person who commits an offence under this section may be convicted on the 10
evidence of one witness.”. 

29 Payments in respect of fish destroyed 

(1) The Scottish Ministers may, in accordance with a scheme made by them by order, make 
payments in respect of any fish or shellfish destroyed in pursuance of the exercise of 
such powers of the Scottish Ministers under or by virtue of such enactments as may be 15
specified by them by order. 

(2) An order under subsection (1) may, in particular, include provision— 

(a) regulating applications for, and the method of payment of, any amount payable by 
virtue of this section, 

(b) as to the amount payable and the basis on which those amounts are ascertained, 20

(c) as to conditions that must be met for payments to be made, 

(d) as to circumstances where payments may not be made. 

(3) In subsection (1), “fish” and “shellfish” have the same meanings as in Part 1. 

30 Payments for certain purposes 

(1) The Scottish Ministers may make payments of such amount and subject to such 25
conditions as they may determine to any person or group of persons for any of the 
purposes mentioned in subsection (2) in relation to any of the matters mentioned in 
subsection (3). 

(2) The purposes are— 

(a) development,  30

(b) promotion, 

(c) organisation, 

(d) research.

(3) The matters are— 

(a) fish farming, 35

(b) shellfish farming, 

(c) other aspects of aquaculture, 

(d) sea fisheries, 
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(e) the sea fish industry, 

(f) salmon fisheries, 

(g) freshwater fisheries. 

(4) A payment under this section may be limited so as to be made in connection to a 
specified part or area of Scotland. 5

(5) For the purposes of this section, a person is regarded as engaged in the sea fish industry 
if the person carries on or is employed in the business of catching, processing, 
transporting or selling sea fish or sea fish products. 

(6) In this section— 

“fish farming” has the same meaning as in Part 1, except that such activity need 10
not be so registered as a business; 

“migratory trout” means any species of trout which migrates to and from the sea; 

“salmon” includes any fish of the salmon species; 

 “sea fish” means fish of any kind found in the sea, including shellfish but not 
salmon or migratory trout; 15

 “shellfish” has the same meaning as in Part 1; 

“shellfish farming” has the same meaning as in Part 1, except that such activity 
need not be so registered as a business.  

31 Information about fish farming and shellfish farming: economic, social and 
environmental aspects 20

(1) The Scottish Ministers may make an order under this section for the purpose of 
obtaining information in relation to the economic, social and environmental aspects of— 

(a) fish farming, 

(b) shellfish farming. 

(2) An order under this section may require any person who carries on a business of fish 25
farming or shellfish farming— 

(a) to provide to the Scottish Ministers such information, in writing, as may be 
specified in the order in relation to the purpose mentioned in subsection (1), 

(b) to compile such records as may be so specified in relation to that purpose, 

(c) to retain for such period (not exceeding 3 years) as may be so specified, any 30
records compiled by virtue of paragraph (b). 

(3) An inspector may require the production of, and inspect and take copies of, any records 
which a person is required to retain by virtue of an order made under this section. 

(4) Information provided, records compiled and records retained under this section may be 
provided, compiled and retained electronically. 35

(5) A person commits an offence who— 

(a) fails, without reasonable excuse, to comply with a requirement of an order under 
this section, 
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(b) in purported compliance with a requirement of an order under this section 
knowingly provides any information or compiles a record which is false in a 
material particular, 

(c) knowingly alters a record compiled in accordance with a requirement of an order 
under this section so that the record becomes false in a material particular. 5

(6) A person who commits an offence under subsection (5) is liable on summary conviction 
to a fine not exceeding level 4 on the standard scale. 

(7) In this section, “fish farming”, “inspector” and “shellfish farming” have the same 
meanings as in Part 1. 

PART 510

GENERAL

32 Crown application 

(1) This Act binds the Crown. 

(2) No contravention by the Crown of any provision made by or under this Act makes the 
Crown criminally liable; but the provisions of this Act and any provisions made under it 15
apply to persons in the service of the Crown as they apply to other persons. 

(3) The Court of Session may, on the application of the Lord Advocate, declare unlawful 
any act or omission of the Crown which constitutes a contravention of any provision 
made by or under this Act. 

33 Offences by bodies corporate etc.20

(1) Where an offence under this Act committed— 

(a) by a body corporate, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who— 

(i) is a director, manager or secretary of the body corporate, or 

(ii) purports to act in any such capacity, 25

(b) by a Scottish partnership, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who— 

(i) is a partner, or 

(ii) purports to act in that capacity, 

(c) by an unincorporated association other than a Scottish partnership, is committed 30
with the consent or connivance of, or is attributable to any neglect on the part of, a 
person who— 

(i) is concerned in the management or control of the association, or 

(ii) purports to act in the capacity of a person so concerned, 

the individual (as well as the body corporate, Scottish partnership or, as the case may be, 35
unincorporated association) commits the offence and is liable to be proceeded against 
and punished accordingly. 
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(2) Where the affairs of a body corporate are managed by its members, subsection (1) 
applies in relation to the acts and defaults of a member in connection with the member’s 
functions of management as if the member were a director of the body corporate. 

34 Minor and consequential amendments 

The schedule to this Act, which contains minor amendments and amendments 5
consequential on this Act, has effect.

35 Ancillary provision

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes, or in consequence, of this Act. 10

(2) An order under this section may modify any enactment, instrument or document. 

36 Orders

(1) Any power conferred by this Act on the Scottish Ministers to make an order— 

(a) must be exercised by statutory instrument, 

(b) may be exercised so as to make different provision for different purposes. 15

(2) A statutory instrument containing an order made under this Act (except an order under 
section 38(2)) is, subject to subsection (3), subject to annulment in pursuance of a 
resolution of the Parliament. 

(3) A statutory instrument containing an order under— 

(a) section 29(1), 20

(b) section 35 containing provisions which add to, replace or omit any part of the text 
of an Act, 

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Parliament. 

37 Interpretation: general 25

In this Act— 

“the 1937 Act” means the Diseases of Fish Act 1937 (c.33);  

“the 1983 Act” means the Diseases of Fish Act 1983 (c.30); 

“the 2003 Act” means the Salmon and Freshwater Fisheries (Consolidation) 
(Scotland) Act 2003 (asp 15). 30

38 Short title and commencement

(1) This Act may be cited as the Aquaculture and Fisheries (Scotland) Act 2007. 

(2) The provisions of this Act, except this section and sections 12 and 35 to 37, come into 
force on such day as the Scottish Ministers may by order appoint. 

(3) Different days may be appointed under subsection (2) for different purposes. 35
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SCHEDULE 
(introduced by section 34)

MINOR AND CONSEQUENTIAL AMENDMENTS

Diseases of Fish Act 1937 (c.33) 

1 In the 1937 Act— 5

(a) in section 6— 

(i) in subsection (2), after paragraph (ab) insert— 

“(ac) to inspect any land in Scotland for the purpose of— 

(i) assessing whether any disinfection process specified in an order 
under section 2 by virtue of section 2ZA(a) is being complied 10
with;

(ii) the exercise by the Scottish Ministers of any of their powers under 
section 5A or 5B;”, 

(ii) after that subsection insert— 

“(2A) Any inspector authorised by the Scottish Ministers to act as such may, for the 15
purpose of exercising any powers or performing any duties under this Act, be 
accompanied by such persons as he may authorise in writing for the purpose, 
and the inspector and any such person may for that purpose take onto any fish 
farm or any land concerned such vehicles or equipment as the inspector 
considers appropriate and inspect and take copies of such documents or records 20
as he considers appropriate. 

 Any person who refuses to admit or intentionally obstructs an inspector or such 
an authorised person in the exercise of his powers under this subsection is 
guilty of an offence.”, 

(b) in section 7(1A)— 25

(i) after “served” insert— 

“(a) for the purpose of section 5C(1) on a person carrying on the business of 
fish farming in inland waters; 

(b)”,

(ii) for “waters may” substitute “waters, 30

 may”,  

(c) in section 8(1), after “article” insert “or any vehicle, equipment, material, 
substance or dead fish”, 

(d) in section 9— 

(i) in paragraph (b), after “1(6)” insert “, 2ZB(1) or (3), 2C(1) or (3)(a) or 35
(c)(i) or (ii), 5F(1)”, 

(ii) after paragraph (c), insert— 

“(ca) the form of notice to be served under section 5C;”, 
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(iii) in paragraph (d), after “articles” insert “or any vehicle, equipment, material, 
substance or dead fish”, 

(e) in section 10(1), in the definition of “infected” for “gyrodactyliasis” substitute 
“gyrodactylosis”. 

Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42) 5

2 In section 1(1) of the Acquisition of Land (Authorisation Procedure) (Scotland) Act 
1947 (procedure for compulsory purchase of land by local authorities, Ministers and 
others), after paragraph (e) insert— 

“(ea) by the Scottish Ministers under section 5A(3) of the Diseases of Fish Act 
1937 (c.33);”. 10

Sea Fish (Conservation) Act 1967 (c.84) 

3 In the Sea Fish (Conservation) Act 1967— 

(a) in section 4 (licensing of fishing boats), subsections (9A) and (9B) are repealed, 

(b) in section 11 (penalties for offences)— 

(i) in subsection (1)(b), “, 4(9A)” is repealed, 15

(ii) in subsection (2), for “, (6) and (9A)” substitute “and (6)”, 

(iii) in subsection (2)(c), for “, (6) or (9A)” substitute “or (6)”, 

(iv) in subsection (2)(d), for “, (6) or (9A)” substitute “or (6)”, 

(v) in subsection (3), for “, (6) or (9A)” substitute “or (6)”, 

(c) in section 15(2)(b) (powers of British sea-fishery officers), for “, (6) or (9A)” 20
substitute “or (6)”. 

Fisheries Act 1981 (c.29) 

4 In section 30 of the Fisheries Act 1981 (enforcement of Community rules) in subsection 
(5)(b), for “(5)” substitute “(4)”. 

Criminal Justice and Public Order Act 1994 (c.33)25

4A  In Part 1 of Schedule 8 to the Criminal Justice and Public Order Act 1994 (increase in 
penalties for certain offences), the entry in relation to section 3(3) of the Sea Fisheries 
(Shellfish) Act 1967 is repealed. 

Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003 (asp 15) 

5 (1) The 2003 Act is amended as follows. 30

(2) In section 17 (annual close time for trout), after subsection (4) insert— 

“(5) A person who commits an offence under this section may be convicted on the 
evidence of one witness.”. 

(3) In section 31(5)(b) (salmon fishing: general regulations), for “24” substitute “18”. 

(4) In section 48 (increased availability of, and protection for, freshwater fishing)— 35
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(a) after subsection (2), insert–– 

“(2A) In prescribing the area in relation to which a protection order is made, the 
Scottish Ministers need not prescribe the entire area to which the proposals, 
whether modified or not, relate.”, 

(b) in subsection (4), after “Ministers” where it appears for the third time, insert “and 5
subject to subsection (4B)”, 

(c) after that subsection, insert— 

“(4A) At any time, the Scottish Ministers may, after consultation with the person 
submitting the proposals referred to in subsection (3)(a), modify in such way as 
they think fit— 10

(a) those proposals, or  

(b) those proposals as modified by the person by virtue of subsection (4) 
above.

(4B) Proposals modified by the Scottish Ministers by virtue of subsection (4A) may 
not be modified by the person referred to in that subsection; but that person 15
may at any time withdraw them.”, 

(d) in subsection (10), after “(4)” insert “or (4A)”. 

(5) In schedule 1— 

(a)  after paragraph 9(a) insert— 

“(aa) references to proposals shall be construed as the proposals of the Scottish 20
Ministers in relation to the proposed regulations in question;”, 

(b) after paragraph 9 insert— 

“Freshwater fish conservation regulations 

9A(1) Before making regulations under section 51A of this Act, the Scottish 
Ministers shall consult such persons as they consider appropriate and then 25
proceed in accordance with paragraphs 11 to 15 below. 

 (2) In the application of paragraphs 11 to 15 below to regulations made under 
section 51A of this Act— 

(a) references to an applicant and to an application shall be omitted; 

(b) references to proposals shall be construed as the proposals of the Scottish 30
Ministers in relation to the proposed regulations in question; 

(c) paragraph 11(3) shall be omitted; 

(d) in paragraph 12(a), the reference to paragraph 10 is to be read as if there 
were substituted a reference to paragraph 9A(1).”. 

(6) In paragraph 2 of schedule 3 (provisions as to making, variation and revocation of 35
protection orders), the words “in the Edinburgh Gazette and” are repealed. 

(7) For paragraph 8 of that schedule substitute— 

“8 (1) Before the Scottish Ministers make an order varying a protection order, they 
shall by notice make such publication as they think fit of the general effect of 
the proposed variation and specify a time within which, and the manner in 40
which, representations or objections with respect to the proposed variation may 
be made. 

736



Aquaculture and Fisheries (Scotland) Bill 27
Schedule—Minor and consequential amendments 

 (2) The Scottish Ministers may cause a copy or copies of the notice referred to in 
sub-paragraph (1) above to be affixed by a person duly authorised by them in 
writing to some conspicuous object or objects on the banks of such waters at 
such places as the Scottish Ministers may direct. 

 (3) If no representations or objections are duly made, or if any so made are 5
withdrawn, the Scottish Ministers may make an order varying the protection 
order.

 (4) If any representation or objection duly made is not withdrawn, the Scottish 
Ministers may forthwith make an order or may cause a local inquiry to be held. 

 (5) Sub-paragraphs (2) to (8) of paragraph 5 above shall apply in relation to an 10
inquiry under this paragraph as they apply in relation to an inquiry under that 
paragraph, but as if in sub-paragraph (3) of that paragraph for the word 
“proposals” there were substituted the words “proposed variation”. 

 (6) Paragraph 6 and 7 above shall apply in relation to an order varying a protection 
order as they apply in relation to a protection order, but as if in paragraph 6 for 15
the reference to paragraph 5 above there were substituted a reference to this 
paragraph.”.

(8) In paragraph 9(1) of that schedule, for “may” where it first appears substitute “shall”. 
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